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Streszczenie. Badane sg pytania dotyczace istoty czynnosci dochodzeniowych
(Sledczych) w postepowaniu karnym, ich podstawy normatywnej, celu funkcjonalnego i
korelacji. Wyodrebniono czynnos$ci dochodzeniowe ($ledcze), ktore mozna przeprowadzic
w mieszkaniu lub innym posiadaniu osoby i majace na celu ograniczenie konstytucyjnych
praw osoby.

Zwrdcono uwage na kwestie rownowazenia zadan zwiazanych z ochrona praw
osoby w zakresie prowadzenia czynnosci dochodzeniowych ($ledczych) w mieszkaniu
lub innym posiadaniu osoby oraz skutecznego zwalczania przestgpczosci, zwickszania
roli 1 znaczenia $ledczego, prokuratora w odniesieniu do zapewnienia petnej realizacji
konstytucyjnych praw osoby w zakresie prowadzenia w jej mieszkaniu lub innym
posiadaniu przeszukania, przegladu, eksperymentu dochodzeniowego Iub innych
czynnosci dochodzeniowych ($ledczych).

Na podstawie analizy kryminalnego ustawodawstwa proceduralnego (KUP) Ukrainy
uogolniono wymagania dotyczace prowadzenia czynnosci dochodzeniowych (§ledczych) w
mieszkaniu lub innym posiadaniu osoby i przeprowadzona jest ich klasyfikacja. Zwraca si¢
uwagg na niewystarczajace uporzadkowanie stosowania norm KUP Ukrainy w prowadzeniu
czynno$ci dochodzeniowych ($ledczych) w mieszkaniu lub innym posiadaniu osoby,
niewystarczajagca normatywng regulacje (z wyjatkiem przeszukania) porzadku
proceduralnego w celu uzyskania pozwolenia oraz przeprowadzenia okreslonych czynnosci
dochodzeniowych (sledczych) w mieszkaniu lub innym posiadaniu osoby.

Analizowane sg kwestie dotyczace uproszczenia procedury wejscia do mieszkania
lub innego posiadania osoby w nagtych przypadkach zwigzanych z ratowaniem zycia i
mienia lub bezposrednim $ciganiem os6b podejrzanych o popelnienie przestgpstwa.
Stwierdzono, ze poza przegladem, eksperymentem $ledczym i, po czgsci, zadawaniem
pytan, prawodawca nie okreSla osobliwoSci przeprowadzenia innych dzialan
dochodzeniowych w mieszkaniu lub innym posiadaniu osoby.

Przeanalizowano kwestie problemowe zwigzane z dobrowolnym wyrazeniem
zgody na wnikniecie do mieszkania lub innego posiadania osoby, uproszczong
procedure prowadzenia czynnosci dochodzeniowych (§ledczych) w przypadku zgody
jednego z wiascicieli mieszkania na ich przeprowadzenie.

W celu wybudowania logicznych i precyzyjnych dziatan §ledczego, prokuratora,
w przypadku koniecznosci przeprowadzenia czynnosci dochodzeniowych ($ledczych) w
mieszkaniu lub innym posiadaniu osoby, przedtozono odpowiednie propozycje do
kryminalnego ustawodawstwa proceduralnego Ukrainy.
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Abstract: The questions of the essence of investigative (search) actions in
criminal proceedings, its normative base, functional purpose and correlation are
investigated. Investigation (search) actions which can be carried out in the dwelling or
other possession of the person and are directed on restriction of the constitutional rights
of the person are allocated. Questions of its execution procedural order are analyzed.
Proposals to the Criminal procedural legislation of Ukraine on ensuring constitutional
human rights during investigative (search) actions in housing or other possession of a
person are provided.
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AHoTanis: JlochaiUkeHO NHMTaHHA CYTHOCTI ciiguux (pO3IIyKOBUX) i B
KpUMiHAIBHOMY NPOBAPKEHHI, iX HOPMaTHBHY 0a3y, QyHKIiOHaJIbHE MPU3HAYECHHS Ta
CHiBBiIHOIIEHHs. BuokpemiieHo ciiidi (po3uIykoBi) Aii, ki MOXKYTh OyTH MPOBE/ICHI B
XKUTI1 YU 1HIIOMY BOJIOJIIHHI OCOOH 1 CIpsSIMOBaHI Ha OOMEXEHHS! KOHCTUTYLIHHUX TpaB
ocoOu. [IpoananizoBaHo mMuTaHHS iX MpPOILECYaJbHOTO MOPSAAKY IpoBeldeHHs. Hamano
MPOMO3UIIT JI0 KPUMIHATBHOTO TIPOILECYATLHOTO 3aKOHOAABCTBA YKpaiHU M0N0
3a0e3TeUeHHs] KOHCTUTYIIHHUX TIpaB JIOAWHU TP MPOBEJIEHHI CIITUnX (PO3IIYKOBHX)
Jiil y AKUTI1 4¥ iIHIIOMY BOJIOZIHHI OCOOH.

KarouoBi cioBa: nocyzoBe po3ciigyBaHHs, cCiiadi (po3IIyKoBi) mii, M0
MPOBAATHLCS Y YKUTIII UM THIIIOMY BOJIOJIHHI OCOOH, MPOHUKHEHHS JI0 YKUTJIA, CITIIYHii,
MIPOKYpPOP.
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Formulation of the problem. During the pre-trial investigation the investigator,
the prosecutor carry out quite a number of different actions, which must be based on the
requirements of the criminal procedural law. Of particular importance are actions aimed
at obtaining (gathering) evidence or verifying evidence already obtained in a specific
criminal proceeding, namely investigative (investigative) actions.

Section 1l of the CPC of Ukraine defines a system of investigative
(investigative) actions, as well as defines the regulatory features of their conduct.
Almost every investigative (investigative) action can be accompanied by state coercion
and restrict the constitutional rights of a particular participant in criminal proceedings.
V.V. Mikhaylenko noted that during the planning, organization, implementation of
investigative (investigative) actions and fixing their results, the investigator must ensure
and not violate the rights and freedoms of the suspect, witness, victim and other
participants in criminal proceedings. Breach of conventional obligations in conducting a
separate investigative (investigative) action directly distorts the whole process of
proving, forming an evidence base in criminal proceedings, and subsequently -
examining the evidence during the trial and evaluating it by the court (Mikhailenko V.V.,
2018, p. 91).

There have been many changes in the criminal procedural legislation of Ukraine
recently related to the creation of an optimal model of regulatory regulation for
conducting investigative (search) actions in a dwelling or other possession of a person,
strengthening the legal protection of participants in criminal proceedings, including by
strengthening the responsibility of law enforcement officers for their improper
performance their job responsibilities. In this regard, the Laws of Ukraine "On
Amendments to Certain Legislative Acts on Ensuring Respect for the Rights of
Participants in Criminal Proceedings and Other Persons by Law Enforcement Bodies
During the Pre-trial Investigation" of 16.11.2017, "On Amendments to the Criminal
Procedural Procedure” of the Code of Ukraine on improving the enforcement of the
rights of participants in criminal proceedings and other persons by law enforcement
agencies during the pre-trial investigation ”of 18.09.2018, On amendments to some s
acts of Ukraine concerning improvement of certain provisions of the criminal procedure
law "from 10.04.2019 g., and others.

The dynamics of changes in the legislation regarding the procedural regulation
of investigative (investigative) actions in housing or other possession and the
observance of constitutional human rights thus necessitate further investigation of this
issue. In Ukraine, these issues were studied by Yu. P. Alenin, O.l. Galagan, V.G.
Goncharenko, O.V. Kaplina, V.A. Kolesnik, O.P. Kuchinskaya, V.V. Nazarov,
O. Yu. Tatarov, L.D. Udalova, O.G .Shiloh and others. At the same time, the study of
criminal procedural legislation of Ukraine, literary sources, statistical materials, forensic
practice suggests that the current stage of solving the above problem requires
gualitatively new approaches to its understanding.

Presenting main material. The conduct of investigative (investigative) actions
in a dwelling or other possession of a person first of all involves obtaining evidential
information in criminal proceedings. Their effectiveness is crucial to identifying and
exposing perpetrators of criminal offenses.

It should be noted that in the dwelling or other possession of the person may be
conducted as investigators (search) (search, examination, investigative experiment,
investigation, presentation for identification, interrogation), as well as unspoken
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investigators (search) actions (eg, examination of publicly inaccessible places, housing,
or other possession). A search of a dwelling or other possession of a person (Art. 234,
235 CCP), inspection of a dwelling or other possession of a person (Art. 237 CCP),
inspection of a corpse combined with a survey of a dwelling or other possession of a
person (Art. 238 CPC), investigator an experiment conducted in a dwelling or other
possession of a person (Art. 240 CCP), inspection of publicly inaccessible places,
dwelling or other possession of a person (Art. 267 CCP) by law establishes a special
procedure for entry into the home, namely - obtaining the decision of the investigating
judge.

The analysis of the criminal procedural legislation of Ukraine indicates the
expediency to generalize the requirements for conducting investigative (search) actions
in the dwelling or other possession of a person. As Chornous Yu. M., rightly pointed
out, the requirements of the criminal procedural legislation regarding the procedure of
pre-trial investigation and investigative (investigative) actions constitute the main
content of the criminal procedural characteristic of investigative (investigative) actions
(Chornous Yu.M., 2017, p.187-190). In our opinion, it is appropriate to divide the
requirements for conducting investigative (search) action in a dwelling or other
possession of a person into general and special ones.

The general requirements for conducting investigative (search) actions in a
dwelling or other possession of a person should include: entering information about a
criminal offense committed in the Unified Register of Pre-trial Investigations;
availability of grounds for making this decision (sufficiency of information indicating
the possibility of achieving its goal); adherence to the procedure established by law to
make a decision on the conduct of a certain investigative (investigative) action (approval
by the prosecutor of the petition and the decision of the investigative judge to authorize
the conduct of investigative (investigative) action), as well as during its conduct;
belonging to the subject; clarification and assurance of the rights and duties of the
persons involved in it and the procedural procedure of investigative (search) action;
prohibition of investigative (investigative) action at night, except in urgent cases;
ensuring the presence during the investigative (investigative) action of persons whose
rights and legitimate interests may be restricted or violated; state coercion; proper
procedural fixation of the course and results of investigative (search) action.

Special requirements include the grounds, conditions and rules for conducting
investigative (investigative) actions, which streamline the procedural form of a specific
investigative (investigative) action. We believe that the specific requirements for
conducting investigative (search) action in a dwelling or other possession of a person
should include the following: specificity of the purpose of the conduct; peculiarities of
the details of the request of the investigator or the prosecutor to conduct the
investigative (search) action, as well as the decision of the investigating judge to allow
it; the procedure for entry into the dwelling or other possession of the person (decision
of the investigating judge, voluntary consent, urgent cases); the term of consideration by
the investigating judge of the request for conducting the investigative (search) action
and the court session closed at the same time; the obligation of the investigator or
prosecutor to participate in the examination of the respective request by the investigating
judge; temporary limitation of the term of validity of the investigative judge's decision
to conduct investigative (search) action; quantitative restriction of the right of entry to a
dwelling or other possession of a person; peculiarities of participation of other persons
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during investigative (search) action; peculiarities of recognition of inadmissible
evidence obtained during the execution of the decision on entry into the dwelling or
other possession of the person (in connection with the inadmissibility of a lawyer;
failure to carry out full technical fixing of the court session when deciding to conduct an
investigative (investigative) action; in this case the refusal of the prosecutor to approve
the request of the investigator or the refusal of the investigating judge to satisfy the
request for conducting investigative (investigative) action).

At the same time, in practice, some of the requirements, both general and
special, provoke discussion among practitioners and scholars, which hinders the
ordering and unification of the application of the CPC of Ukraine norms in conducting
investigative (search) actions in a dwelling or other possession of a person. This is
mainly due to a lack of regulatory (except search) procedural order for obtaining a
permit and carrying out certain investigative (search) actions in a dwelling or other
possession of a person. Thus, according to Part 2 of Art. 237 of the CPC of Ukraine, a
review of a dwelling or other possession of a person shall be conducted in accordance
with the rules of the CPC provided for a search of a dwelling or other possession of a
person; in accordance with Part 5 of Art. 240 of the CPC of Ukraine, an investigative
experiment conducted in the dwelling or other possession of a person shall be carried
out only with the voluntary consent of the person who owns them, or on the basis of the
decision of the investigating judge at the request of the investigator, agreed with the
prosecutor, or the prosecutor, who shall be considered in the manner stipulated by this
procedure. Code, to consider requests for a search of a dwelling or other possession of a
person. Each of these actions has its own purpose and features. However, the legislator
clearly defined the details of the petition only for the search, and for the conduct of
inspection, investigative experiment, other investigative (search) actions in the dwelling
or other possession there is no special regulation of the petition of the investigator or the
prosecutor.

Our analysis of the criminal procedural legislation of Ukraine shows that there
are contradictions in the law in Art. 13 and 233 of the CPC of Ukraine concerning the
procedural order of entry into the dwelling or other possession of a person. Yes, in Art.
13 of the CPC of Ukraine states that it is not allowed to enter, inspect or search a
dwelling or other possession of a person, except by reasoned court decision, except in
cases provided by this Code. However, in Part 1 of Art. 233 of the CPC of Ukraine
states that no one has the right to penetrate into the dwelling or other possession of a
person for any purpose, except with the voluntary consent of the person who owns them
or by the order of the investigating judge, except in cases established by part three of
this articles. In fact, this rule is more general in nature and requires any investigative
(search) action in the home.

Glovyuk 1.V. also claims that the application of Part 1 of Art. 233 of the CPC, as
some courts do not consider the voluntary consent of a person as a sufficient reason for
conducting an investigative (investigative) action in a dwelling or other possession,
while others recognize it as a legitimate opportunity to inspect a scene (Glovyuk 1.V.,
2015, p. 217). L.M. Loboyko holds the same opinion, noting that in summary decisions
in criminal proceedings the courts in some cases admit evidence obtained as a result of
penetration into a dwelling or other possession of a person and inspection (search) of
them with the voluntary consent of the owner housing, and others - do not recognize,
because after penetration into the dwelling or other possession of the person with the
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voluntary consent of the owner investigator or prosecutor is obliged to apply to the
investigating judge in the order of Part 3 of Art. 233 CPC. The ambiguity in the
application of this rule indicates the existence of legal uncertainty regarding the
settlement of the procedure for entry into the dwelling or other possession with the
voluntary consent of its owner. Therefore, in this case there is a violation of the principle
of legal certainty, which is one of the main elements of the rule of law (Loboyko L.M.,
2016, p. 174).

It is also interesting to simplify the procedure for entry into the dwelling or other
possession of a person in case of emergencies related to saving lives and property or
directly prosecuting persons suspected of committing a crime under the Constitution
(Art. 30) and CCP of Ukraine (Part 3, Art. 233). In such cases, the prosecutor or the
investigator, in agreement with the prosecutor, is obliged to immediately, after carrying
out investigative (search) actions, request the conduct of a search with the investigating
judge. However, the legislation does not specify the need for investigators in the case of
investigative action in an urgent case to draw up a procedural document, because in
accordance with Part 3 of Art. 110 of the CPC of Ukraine the decision of the
investigator, the prosecutor is made in the form of a resolution, and the need to leave in
a prominent place in the dwelling or other possession of the person, in the absence of
persons residing there, a copy of the relevant document, as well as a copy of the protocol
on conducting the relevant investigative (search) action . In practice, such cases lead to
the complete unawareness of the person who carried out the act about the subject of
entry into his or her home or other possession, the circumstances under which the
incident occurred and the things removed. It is unlikely that such procedural uncertainty
will promote the respect of constitutional human rights during criminal proceedings.

In the case of a search, in order to prevent violations of the constitutional rights
of the persons in whom it is conducted, the legislator provided for a mandatory audio
and video recording of the search. Any unspecified circumstances of the search cannot
be included in the record and can be used as evidence in court. However, in practice, the
implementation of the updated provisions of the CPC of Ukraine is extremely
problematic, since there is no detailed regulation regarding video recording. Questions
remain unclear about the presence in the frame of the witness, the need for the camera to
record the fact of seizure of property and its list. In addition, the updated CPC of
Ukraine does not provide any clarification regarding continuous video recording.

According to Part 3 of Art. 233 of the CPC of Ukraine the search can be
conducted in urgent cases without the prior permission of the investigating judge. We
agree with O.V. Verkhoglyad-Gerasimenko's opinion that in such situations the person
in the dwelling or other possession of which investigative (search) actions are carried
out, needs judicial protection even more than others, since the interference with her
private life is made by decision the same body that conducted the action (Verkhoglyad-
Gerasimenko O.V., 2012, p. 139). In our opinion, in the case of an urgent case of
conducting a search, it is advisable to provide in the CPC of Ukraine the possibility of
ensuring the participation of the person who conducted the search in a court hearing
when considering the respective request of the investigator, the prosecutor. In the
absence of such information, it is advisable to inform the person who conducted the
search about the results of the examination by the investigating judge of the presence of
data indicating the exceptional urgency of carrying out this investigative (search) action
and the inability to obtain judicial permission for its conduct in the usual manner. In
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addition, we consider it appropriate to oblige the investigating judge to send to the
person who conducted the search in this manner a copy of the ruling on the legality or
illegality of the investigative action.

At the same time, we do not support the opinion of VI Halagan that in the case
of an urgent search, the investigator should be able to apply to the investigating judge
with the appropriate request, despite the lack of agreement with the prosecutor, since
such actions are extreme and should pursue the purpose of ensuring the rights of citizens
to respect for housing (VI Halagan, IV Kafui, 2015). We believe that there must be a
clear subordination of procedural subordination and there should be no anarchy in
procedural decisions.

In addition to the search, it is also advisable to analyze the problematic issues
related to the regulation of the conduct of other investigative (search) actions in the
dwelling or other possession of the person. Unfortunately, the rules of the CPC of
Ukraine, which determine the grounds and procedure for their conduct, do not contain
orders for their implementation in housing, which causes some difficulties in putting
them into practice.

Therefore, an important investigative (investigative) action is the review, which
largely depends on the success of many criminal offenses. The basis for the inspection
in the home or other possession of the person is the availability of reliable factual data
that indicate the object of view as a source from which the information sought can be
removed. In addition to the review, there are cases in the investigative practice of the
necessity of conducting in the dwelling or other possession of the person of the
investigative experiment, questioning, exploration, presentation for identification. These
investigative (search) actions found their procedural reflection in the provisions of Art.
224-226, 228, 229, 240, 241 of the CPC of Ukraine. However, the legislator, apart from
the review, investigative experiment and partly interrogation, does not determine the
peculiarities of their conduct in the dwelling or other possession of the person. Thus,
according to Part 5 of Art. 240 of the CPC of Ukraine, an investigative experiment
conducted in the dwelling or other possession of a person shall be carried out only with
the voluntary consent of the person who owns it, or upon the decision of the
investigating judge at the request of the investigator, agreed with the prosecutor, or the
prosecutor, which shall be considered in accordance with the procedure provided by the
CPC. Ukraine, to consider requests for a search of a dwelling or other possession of a
person.

According to Part 1 of Art. 224 of the CPC of Ukraine the interrogation is
conducted at the place of pre-trial investigation or in other place in agreement with the
person who is going to interrogate. Preferably in investigative practice, regardless of the
procedural position of the interviewee, the questioning is conducted in the office of the
investigator. However, due to various circumstances, such as injury, trauma, serious
illness, rehabilitation period after illness, pregnancy, the elderly, complicating self-
movement, etc., the interrogation of the person may be conducted elsewhere, including
those in his home or other possession.

Therefore, the investigative experiment may be conducted in the dwelling or
other possession of the person, either at the discretion of the investigating judge or with
the voluntary consent of the person who owns it, and the interrogation - with the consent
of the person concerned, ie in fact with the voluntary consent. As for other investigative
(investigative) actions, the criminal procedural legislation of Ukraine, as we have
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already noted, lacks the rules governing their conduct in the dwelling or other
possession of a person.

Is there any need to further regulate these actions? In general, in our opinion,
they do not require an additional specific procedure for conducting them in a dwelling or
other possession. Conducting them, for example in the investigator's office, does not
affect the outcome of the investigation. At the same time, in practice, there are cases in
which the implementation of appropriate actions can not be postponed, because it is in
the home with the help of them can obtain the necessary evidence or their conduct for
tactical or other reasons. For example, a serious illness of a person who cannot be
subjected to criminal proceedings relating to forced delivery to an investigator, but at the
same time who does not consent to the appropriate action in his or her home or other
possession. According to the law, the investigator does not have any possibility of
influencing these persons, he has no right to force appropriate investigative actions in
the dwelling, and therefore the possibility of conducting investigative (investigative)
action is jeopardized. It should also be noted that today both scholars and practitioners
interpret Art. 233 CPC of Ukraine. In this regard, it is advisable to clearly identify which
investigative (search) actions are conducted at the discretion of the investigating judge,
which are with the voluntary consent of the person, and which may be conducted in the
home or other possession of the person in urgent cases. Therefore, in order to build
logical and clear actions of the investigator, the prosecutor, if necessary, conduct
investigative (search) actions in the dwelling or other possession of the person, we
propose Art. 233 of the Criminal Procedure Code of Ukraine shall be reworded as
follows:

1. No one shall have the right to penetrate into the dwelling or other possession
of a person for any purpose, except with the voluntary consent of the person who owns
them, or on the basis of the order of an investigating judge, except as provided in
paragraph five of this article.

2. At the request of the person residing or owning the dwelling, or upon
notification of such person about the crime committed against him, the inspection in the
dwelling or other possession of the person may be carried out without the decision of the
investigating judge, which must be further recorded in the record of the investigator
(investigative ) actions and have been signed by such person.

3. Investigative experiment, interrogation, presentation for identification,
examination in case of necessity of their conduct in the dwelling or other possession
shall be carried out only with the written consent of the person who owns it, which must
be confirmed by the signature of the relevant person in the protocol of investigative
(search) action with taking into account the circumstances in which such consent is
granted. If the person residing in it is absent or objecting to the conduct of investigative
(investigative) action, the investigator initiates before the court the request for
conducting the relevant investigative (investigative) action.

4. The dwelling of a person means any premises which are permanently or
temporarily owned by a person, regardless of their purpose and legal status, and adapted
for the permanent or temporary residence of individuals, as well as all components of
such premises. It is not a dwelling space specifically intended for the detention of
persons whose rights are restricted by law. Other ownership of a person means a vehicle,
land, garage, other buildings or premises of household, service, economic, industrial and
other purpose, etc., which are in the possession of the person.
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5. The investigator, the prosecutor has the right to enter into the dwelling or
other possession of the person before the order of the investigating judge for the purpose
of conducting a search, search only in urgent cases related to saving the life of people
and property or to directly prosecute persons suspected of committing a crime. . In such
a case, the prosecutor, the investigator in agreement with the prosecutor, is obliged to
immediately, after taking such action, request a search of the investigating judge. The
investigating judge shall consider such a request in accordance with the requirements of
Article 234 of this Code, verifying, inter alia, whether there were actually grounds for
entering into the dwelling or other possession of the person without the order of the
investigating judge. If the prosecutor refuses to agree to the request of the investigator
for the search or the investigating judge refuses to satisfy the request for search, the
evidence established as a result of such search is inadmissible and the information
obtained is subject to destruction in accordance with the procedure provided by Article
255 of this Code.

Please note that criminal procedural law does not provide for urgent cases of
investigative experiment, interrogation, investigation, presentation for identification in
the home or other possession of a person. These actions have nothing to do with saving
lives and property or directly harassing suspected offenders. The issue of granting
voluntary consent to entry into the dwelling or other possession of a person, in our
opinion, is that the investigator must convince the person that the conduct of
investigative (search) action in the dwelling or other possession is necessary for the
investigation and all legal requirements will be respected. made by the owners. At the
same time, we believe that the procedure of conducting investigative (search) action
should be simplified, and therefore the consent of one of the co-owners of housing is
sufficient for the investigator, the prosecutor to conduct investigative (investigative)
action without the court's permission, and the evidence obtained during its conduct must
be declared admissible. Current jurisprudence, such as the decision of the Court of
Appeal of Zaporizhzhia region of January 15, 2018, follows this path. (The consent of
one of the co-owners of the apartment to inspect the crime scene is sufficient for the
investigator to carry out such inspection without the court's permission, and the
evidence obtained during the inspection is admissible).

We also consider it expedient to simplify the procedural procedure for
conducting examinations. We agree with the position of S.S. Klochuryak and D.O.
Shumeiko that the decision to conduct it should be taken by the person conducting the
investigation. It is this approach that will save time and be effective in criminal
proceedings, since the request of the investigating prosecutor for permission to conduct
an examination will delay the time and in the future lead to the loss of evidence. Thus,
the issue of the decision to conduct an examination solely by the prosecutor does not
meet the requirements of practice, which leads to a delay in the time of this investigative
(search) action and does not justify anything (Klochuryak S.S., 2013, pp. 79-80;
Shumeiko D. O., 2015, p. 128).

Conclusions. In the current context, it is extremely important to respect a
person's constitutional rights when conducting investigative (search) actions in a
person's home or other possession. Of particular importance, given the nature of the
restrictions, are the guarantees of protection of human rights in the conduct of
investigated actions, including from abuse of power by representatives of the bodies of
investigation, prosecutor's office, court, which are provided by the law grounds and
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procedural procedure for obtaining a permit for their conduct, order of their conduct,
recording of the course and results, rules of admissibility of the evidence obtained as a
result of their holding.
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NPOBJEMHI IUTAHHS PETJIAMEHTAIIIl ITPOBAJI)KEHHS B KATJ
YU IHIIOMY BOJIOAIHHI OCOBH CJIIAYUX (PO3HTYKOBHUX) 1IN

IMocTtanoBka mpobaemu. Ilinm dYac J0OCYJOBOTO pO3CIiAYyBaHHS —CIiqUuid,
MIPOKYPOP MPOBOJATH JIOCTaTHLO 0araTo Pi3HOMAHITHUX 3a CBOIM XapaKTepOM JiH, sKi
00OB’SI3KOBO MAarOTh IPYHTYBaTHCS HAa BHUMOTraX KPHUMIHAIBHOTO IPOIECYaATBHOTO
3akoHy. OcoONMBe 3HAYEHHS cepeJi HUX MAaloTh Jii, MO CIPSIMOBAaHI Ha OTPUMAHHS
(30upaHHs) JIOKa3iB ab0 TMEpeBIpKYy BKE OTPUMAHUX JIOKA3iB y KOHKPETHOMY
KpUMiHAIBHOMY IIPOBA/IXKEHHI, a caMme cIIiayi (po3IIyKoBi) aii.

Y Pozpim Il KIIK Ykpainn BU3HAYEHO CHCTEMY CHiAuuX (PO3IIYKOBHIX) Mii, a
TakOX BHU3HAYEHO HOPMATHBHI OCOOJIMBOCTI iX mHpoBeAeHHs. Maibke KOXHA Ciaigua
(po3mrykoBa) Iis MOXKE CYNMPOBOKYBATHCS JIEPKAaBHUM TPUMYCOM Ta OOMEXYyBaTH
KOHCTHUTYIIiffHI TIpaBa TIEBHOTO Yy4YaCHHKAa KPUMIHAILHOTO TpOBa/DKeHHS. B. B.
MuxaiaeHKko 3 I[bOT0 MPHUBOJAY 3a3HAYMB, IO IIiJ Yac IUIAHYBAaHHS, OpraHizafi,
3a0e3nevyyBaTy i He MOPYIIYBaTH NpaB i CBOOO Ii03PIOBAHOTO, CBiJIKA, MOTEPITLIOTO
Ta IHIIAX YYaCHUKIB KPUMIHAJIHLHOTO NPOBa/LKEHHS. IlopymieHHS KOHBEHITIHHUX

288 © Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2019 Ne 2 (26)

3000B’s3aHb TpU TNPOBEICHHI OKpeMoi caimdoi (po3urykoBoi) nii ©Oe3mocepeqHbo
CIIOTBOPIOE BECH MPOIIEC JOKa3yBaHH!, (pOpMyBaHHS JOKa30BOi 0a3u B KPUMiHATBHOMY
MIPOBAHKEHHI, 1 B IOJANBIIOMY — OCIIIPKEHHS TOKa3iB i 9ac CyIOBOTO PO3MIIALY Ta
ix omiHky cynom (Muxaiinenxo B. B.,2018, c. 91).

Y KpuMIHATBHOMY TMPOIECYaIbHOMY 3aKOHOMABCTBI YKpaiHM OCTaHHIM YacoMm
BiZOyJIOCS YMMAJIO 3MiH MOB’SI3aHMX 31 CTBOPEHHSIM ONTUMAIFHOI MOJIETI HOPMaTHBHOTO
PETYNIOBaHHSI TPOBEACHHS CIIAUMX (PO3IIYKOBHX) il y KUTJII YM iHIIOMY BOJOJiHHI
0co0H, TIOCHJICHHS MPaBOBOi 3aXMINEHOCTI YYAaCHUKIB KPUMIHAIBHOTO MPOBAHKEHHS, Y
TOMY YHCTI NDIIXOM TIIOCHJICHHS BiANOBIAAJFHOCTI TPABOOXOPOHINB 3a HEHANIe)KHE
BUKOHAHHSI HUIMH CBOIX CITy>KOOBHX 00O0B’SI3KiB. Y 3B’SI3KYy 3 IIUM OYJIO IPUHHSTO 3aKOHU
Vkpainu «[Ipo BHeceHHS 3MiH 10 JESIKHX 3aKOHOJABUMX AaKTiB MIONO 3a0e3leueHHs
MOTPUMAHHA TIpaB YYACHUKIB KPUMIHAIGHOTO TIPOBA/DKCHHS Ta IHIIUX OCI0
MIPABOOXOPOHHMMHM OpraHaMH I dYac 3JIMCHEHHS IOCYIOBOTO PO3CIITyBaHHS» Bif
16.11.2017 p., «Ilpo BHeceHHs 3MiH A0 KpuMiHambHOTO MPOLECYaTBHOIO KOJCKCY
YkpaiHu 1100 YAOCKOHAJICHHS 3a0e3NeucHHS JOTPUMAaHHS IIPaB  YYacCHHKIB
KPUMIHAIBHOTO TPOBADKCHHS Ta IHIINX OCI0 MPaBOOXOPOHHHUMM OpPraHaMH ITiJI dac
3IMIACHEHHS J0CYA0BOro po3ciimyBanHs» Bia 18.09.2018 p., «[Ipo BHeceHHs 3MiH JO
JeSKAX 3aKOHOJABYMX aKTiB YKpaiHM MIOA0 BIOCKOHAICHHS OKPEMHX IIOJIOKEHb
KPUMIHAIBHOTO TIPOIIECyaThbHOTO 3aKOoHOAaBcTBa» Bix 04.10.2019 p. Ta in.

3a3HaveHa AWHAMIKa 3MiH 3aKOHO/JABCTBa MIOAO MPOIECYaIbHOI periaMeHTarii
MPOBEACHHSI CIiAYNX (PO3MIYKOBUX) Aii Y )KUTII Y 1HIIOMY BOJIOJIHHI Ta TOTPHMAHHS
MpH IbOMY KOHCTUTYHIWHUX TMpaB JIOJAWHA 3YMOBIIOE€ HEOOXiJHICTH MONANBIIOTO
nochipKkeHHs 1poro nurtaHHsA. B Ykpaini mi nuranas Buuyanum O. I1. Anewnin, O. L
lanmaran, B. I'. 'onuapenko, O. B. Kamnina, B. A. Konecnuk, O. I1. Kyuunceka, B. B.
Hasapog, O. 1O. Tarapos, JI. 1. Yaanosa, O. I'. lluno Ta iH. Pa3zoM 3 TuM gocaimkeHHs
KPUMIHAIEHOTO TIPOIECYAIbHOTO 3aKOHOJABCTBA YKpaiHW, JITEpaTyYpHHX JIKEped,
CTaTHCTUYHUX MaTepialiB, CYIOBO-CIIAUOI MPAKTHUKH JIO3BOJISIE CTBEP/DKYBATH, IO
Cy4YaCHHMI eTaln BUPILIECHHS BHUINE3a3HAUEHOI MPOOJIeMU BUMArae siKiCHO HOBHX IIIXO/IiB
1010 ii PO3yMiHHSL.

Bukaax ocHoBHoOro martepiany. [lpoBeneHHS ciuimunx (pO3IIYKOBHUX) il Y
XKHUTJIl YW 1HIIOMY BOJIOJIHHI OCOOM MepeayciM mependadae OTPUMaHHS JOKa30BOT
inpopManii B KpUMiHATEHOMY NpPOBA/UKEHHi. IX e(EeKTHBHICT Mae BHpilIaIbHE
3HAYCHHS JUIs BCTAHOBJICHHS 1 BUKPHUTTA BHHHUX Y BYMHEHHI KPUMIHAJIBLHOTO
MPaBOMOPYIICHHS.

3a3HaynMo, IO B JKUTIII UM IHIIOMY BOJOAIHHI 0COOM MOXYTH IPOBOJUTHUCS SIK
ciirdi (po3urykoBi) (0OMIyK, OTJIs, CIiTYHiA eKCIIEPUMEHT, OCBIlyBaHHS, ITPe]l’ IBICHHS
JUIS  BIII3HAHHS, JOMWT), TaK 1 HerjgacHi ciuigdi (po3miykosi) il (TpUKIAIOM,
00CTeXEHHS IMyOJIYHO HETOCTYIHUX MiCIlb, JKUTJIA YW IHIIOTO BOJIOAIHHSA OCOOH).
Momo obmryky »xwuTina ado iHImIOro BOJOMIHHSA ocodm (cT. cT. 234, 235 KIIK), ormsmy
kuTia abo iHmoro BoyomiHHSA ocobu (cr. 237 KIIK), ormsmy Tpyna, moeaHaHOTO 3
OMISZIOM KHTIIa a00 iHmoro BonoiHHs ocodu (ct. 238 KIIK), cimigyoro excriepuMeHty,
IO MPOBOJUTHCS B XKUTII 4M iHIOMY BojoziHHiI ocoou (ct. 240 KIIK), obOcTexeHHs
myOJIiYHO HEAOCTYMHHUX MiCIlb, JKUTJIA YW IHIIOrO BOJOMIHHSA ocodu (cr. 267 KIIK)
3aKOHOM YCTAHOBJICHO OCOOJIMBY TIpOLIEAYPY NPOHHKHEHHS B JKHTIO, a caMe —
OTPUMAHHS PIIICHHS CJIIIYOTO CYII.

AHaJi3 KpUMiHAJIBHOTO NPOLECYalbHOTO 3aKOHOAABCTBA YKpaiHHM BKa3ye Ha
JOLIBHICTD y3araJlbHUTH BUMOTH JI0 MPOBEIEHHS CigUuX (PO3LIYKOBUX) IiH y KUTIi
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Yd 1HIIOMY BOJIOIiHHI ocoOu. Sk cmymuo 3a3Haumna FO. M. Yopnoyc, BuUMOTH
KPUMIHAIBHOTO  TIPOIECYAbHOTO  3aKOHOJABCTBA IIOAO TOPSIIKY  TPOBEICHHS
JOCYIOBOTO PO3CIITyBaHHS Ta CIITYNX (PO3UIYKOBUX) Ai CTAHOBIATH OCHOBHHU 3MICT
KPUMIHAJIBHOT MPOIeCyalbHOI XapaKTePUCTUKH CIimuuXx (po3iykoBux) aii (Yoproyc
FO.M.,2017,¢.187-190). Ha Hamry 1yMKy, BAMOTH 0 IPOBEACHHS CJIAY0I (PO3IIYKOBOT)
Iii B )KATIL 9 1HITOMY BOJIOiHHI OCOOH IOIIEHO MOAIISATH Ha 3aralibHi 1 CTIelliaibHi.

Jo 3aranbHUX BUMOT MPOBEACHHS CIIAYMX (PO3IIYKOBHUX) il y KUTII YU IHIIOMY
BOJIOZIIHHI OCOOM CIIiJ] BiJIHECTH: YHECCHHS BIJIOMOCTEH NP0 BUMHEHE KPHMiHAJIbHE
MIPaBOIIOPYIIEHHS B C€IMHUNA peecTp MOCYIOBHUX PO3CIiTyBaHb;, HAsABHICTD MMIJCTaB IS
OPUAHATTS UBOTO pillleHHs (ZOCTATHICTH BiJOMOCTEH, IO BKa3yIOTh Ha MOXKJIHMBICTh
JOCSTHEHHsI 1i MeTH); JOTPUMAaHHS BCTAHOBJICHOTO 3aKOHOM MOPSIKY HPUHHSATTS
pIlIEeHHA TIpO TPOBEACHHS TeBHOI cmiguoi (po3mrykoBoi) mii  (3aTBepmKeHHS
MPOKYPOPOM KIIOTIOTAHHS Ta BHHECCHHS CIIMYMM CYAJCI0 YXBalW TPO JO3BiT Ha
MpoBeneHHsI CiIiauoi (po3IIyKoBoi) [ii), a TakoX Mia 4Yac ii IpOBEJCHHS; HANCKHICTh
cy0’eKTa TIPOBEACHHS; PO3’sICHCHHS 1 3a0e3ledycHHs MpaB Ta 000B’SI3KiB 0co0aM, SKi
0epyTh y Hil y4acTh Ta MPOIECYATLHOTO TOPSAKY IPOBEAEHHS CIia4oi (PO3IIyKOBOT)
nii; 3a00poHY TpPOBENEHHSA CiA4oi (pO3UIyKOBOI) Mii y HIYHMMA Yac, 3a BHUHATKOM
HEBIJKIaJHUX BUIAIKIB, 3a0e3MeueHHs MPUCYTHOCTI IMiJ dYac MPOBEACHHS CIIiI40l
(po3mrykoBoi) il oci0, 4ui mpaBa Ta 3aKOHHI iHTEpeCH MOXYTh OyTH oOMexeHi abo
mopy1mieHi; 3a0e3rnedeHds NepKaBHUM TPUMYCOM; HaJIe)KHY MpPOIeCyalnbHy (hiKcaliro
X0y Ta pe3yNbTaTiB ClIiauoi (po3IyKoBoi) ii.

CriertianbHi BUMOTH MICTSTh IiJICTABH, YMOBH Ta MPaBWJIA MPOBEISHHS CIiTIHX
(po3mykoBuX) iii, M0 YIMOPSAKOBYIOTH IMpoIecyalsHy (OpMYy KOHKPETHOI CITimadoi
(po3mrykoBoi) aii. Beaxxaemo, 1110 10 CHCIiaIbBHUX BUMOI' IIOJO MPOBEACHHS CIIiT40i
(po3mrykoBoi) Aii B KHUTII YW IHIIOMY BOJIOJIIHHI OCOOM JIONJIBHO BiJJHECTH TaKi:
cnenudivgHICTh METH TPOBENEHHS; OCOOIMBICTh PEKBI3UTIB KIIOMOTAHHS CIITYOTO UM
MPOKYpOpa Ha MPOBEACHHS CiT401 (PO3UIYKOBOI) i, 8 TAKOXK yXBaJIM CIIIYOTO CYAJI
PO JI03BLUI HA 11 MPOBEICHHS; MOPSIOK MPOHUKHEHHS JI0 JKUTJIA UM 1HIIIOTO BOJIOIHHS
ocoOm (yXBajla CIITYOTO CyAJi, AOOPOBiTBHA 3r0ja, HEBIIKIAJHI BHUIAJKH); CTPOK
PO3TISAY CIITYNM CYAJZIEIO KIOMOTAHHS MPO MPOBENIEHHS CIi401 (pO3IIyKOBOi) il Ta
3aKpUTE MPHU IBOMY CYJOBE 3acCiaHHs; 000B’SI3KOBICTh YYaCTI CIIAUOTO YH MPOKYypOpa
MPU PO3TIISIL CIIUUM CYIJICIO BiJTOBIHOTO KIJIOMOTAHHS, YaCOBE OOMEKEHHS CTPOKY
il yXBaJgM CIITYOrO CyIJi Ha TPOBENEHHS Ciig4oi (po3lIyKoBOi) Jii; KildbKicHE
0OMEXEHHS IIPpaBa MPOHUKHEHHS JI0 HTJIA YU 1HIIOTO BOJIOAIHHS 0COOM; OCOOIUBOCTI
ydacTi IHIIMX OCi0 MiJ 4Yac NpPOBEACHHS CHim4oi (po3urykoBoi) nii; ocoOmmBOCTI
BU3HAHHS HEJOIMYCTUMUMHM JJOKa3iB, 10 OyJIM OTPUMaHI ITiJl Yac BUKOHAHHS YXBaJll PO
JIO3BUT Ha MPOHUKHEHHS JO JKWTJIA Y 1HIIOTO BOJOMIHHSA ocoOHm (y 3B’SI3KYy 3
HEJONMYIICHHSIM aJ[BOKaTa; HEMPOBEICHHS IIOBHOI TEXHIYHOI (iKcallii CymoBOro
3aciZJaHHsl IPY NPUHHATTI pillIeHHS NPO MPOBENEHHS CIia4oi (pO3IIyKoBoi) Aii; y pasi
BiJIMOBH MPOKYpOpa MOTOAWTH KJIOMOTAHHS CJITY0ro abo BiMOBU CIITYOTO CYIJIi B
3a/I0BOJICHHI KJIOTIOTAHHS PO MPOBEICHHS CJ1i901 (PO3IIyKOBOi) [Iii).

Pazom 3 THM Ha mpakTUI TIEBHA YacTHHA BUMOT SK 3arallbHUX, TaK U
CHeLiaNbHUX, BUKIIMKAE AMCKYCIIO cepes MPaKTHKIB Ta HAayKOBLIB, L0 MEPELIKOKAE
YHOPSIKYBaTH Ta yHidikyBatu 3actocyBanHs HopMm KIIK Ykpainu mig yac npoBeneHHs
ciiguux (pO3MIYKOBUX) il B JKUTJII YW IHIIOMY BOJOJiIHHI ocobu. IlepeBaskHO
OPUYMHOIO [BOTO € HEAOCTATHS HOPMAaTHBHA 3aKpIIUICHICTH (OKpIM  OOIIYKY)
MPOLECYaJbHOTO TOPAAKY OTPHUMAaHHS JO03BOJY Ta IPOBEINCHHS MEBHHUX CIIAYUX
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(pO3MIyKOBUX) MiH y JKMTII YM iHIIOMY BOJIOAIHHI ocoOu. Tak, BiAMOBIAHO OO0 4. 2 CT.
237 KIIK Ykpaiau orisam KUTJIa 9 1HIIIOTO BOJIOIHHS OCOOW MPOBAIUTHCS 3TiTHO 3
npasuiamu KIIK, nepenbadennmu st 0OIIyKY KWTJIA YU 1HIIOTO BOJIOAIHHS 0COOW;
BiAmoBigHO A0 4. 5 cT. 240 KIIK VYkpainu ciaigumii eKCIEPHUMEHT, 10 IPOBOAUTHECS B
KT 9 1HIIIOMY BOJIOIIHHI OCOOW, 3MIHCHIOETHCS JIUINE 3a TOOPOBUIHHOIO 3r0II0I0
0co0H, sIKa HUMHU BOJIOZIE, a00 Ha MIACTaBl YXBaJK CIIAYOTO CYIIi 3a KJIOIMOTaHHSIM
CJIITY0TO, MOTOPKEHOT0 3 MPOKYPOPOM, abo MPOKYpopa, sIKE PO3TISIAETHCS B MOPSIIKY,
nepeabadeHoMy aanuM KomekcoM, Ui po3risily KIOHNOTaHb PO MPOBEACHHS OOLIYKY
B JKUTJII UM 1HIIOMY BoJIOAiHHI ocobn. KoxkHa 3 mux il Mae CBOIO METy Ta OCOOJIMBOCTI
npoBeneHHs. [IpoTe 3akoHOAaBElb YITKO BU3HAYMB PEKBI3UTH KIIOMOTAHHS JIUILE JJIs
oOmIyKy, a i TpPOBEACHHS OISy, CIMYOro EKCIECPUMEHTY, IHIIUX CIiauuX
(po3mrykoBuX) niii B JKHTII YA IHIIOMY BOJIOJIHHI He TepemdadeHo OCOOIHBOI
permamMenTartii KJIOMOTaHHS CIIiTY0TO 91 POKypopa.

[IpoBenennii HaMu aHaji3 KPUMIHATBHOTO TPOLECYAILHOIO 3aKOHOJABCTBA
VYkpainu cBim4HTH, 0 B 3aKOHI HasBHI cymnepedHocti B cT. 13 Ta 233 KIIK Ykpainu,
IO CTOCYIOTHCS TMPOIECYaANbHOTO MOPSAKY TNPOHUKHEHHS 10 JKUTIAa Y IHIIOTO
BostoAiHHS ocobu. Tak, y ct. 13 KIIK VYkpainu 3a3Ha4aeThcsi, 10 HE JOIMYCKAETHCS
MPOHUKHEHHS JI0 JKUTJIA Y1 A0 1HIIOTO BOJIOJIIHHS OCOOH, IPOBEJICHHS B HUX OTJISITY UM
0o0ImyKy, iHaKme sK 3a BMOTHBOBAHMM CYIOBHM pIIICHHSAM, KpIM BHIAJKIB,
nepeadavennx manuM Komekcom. IIpote B 9. 1 cr. 233 KIIK VYkpainu 3a3HadeHo, 110
HIXTO HE Mae€ MpaBa MPOHUKHYTH JI0 XHUTJIA YW 1HIIOTO BOJIOIIHHS OCOOH 3 OYy/b-SKOIO
METOIO, 1HaKIIe, K JIUIIe 32 JOOPOBLIHHOO 3roA0I0 0coOH, Tka HUMH BOJIOII€E, a00 Ha
MJICTaBl YXBAIM CIIAYOTO CYIIi, KpiM BHIAAKIB, YCTAaHOBJICHHX YaCTHHOIO TPETHOIO
miei crarti. ®DakTUYHO 1[I HoOpMa OUIBII 3arajbHOrO XapakTepy 1 mepeadadae
MpoBeIEHHsI OYAb-KO01 11901 (PO3IIYKOBOT) il B KHTII.

I. B. I'moBrOK Tako CTBEP/KYE PO HEOJHO3HAYHICTh 3aCTOCYBaHHS 4. 1 cT. 233
KIIK, ockinbku Aeski CyId HE BBaXalTh JOOPOBUILHY 3roAy OCOOM JOCTaTHBOIO
MIJCTABOI0 JUIS TPOBEJACHHA B KUTJII YW IHIIOMY BOJIOAIHHI OCOOHM  Cirifuoi
(po3mrykoBoi) aii, iHIIII — BU3HAIOTH ii SK MPAaBOMIPHY MOKJIMBICTh TIPOBEACHHS OTIISTY
micus noxii (Inosrox 1. B., 2015, ¢. 217). Takoi camoi ayMKH AOTpUMY€eThes i JI. M.
Jlo6oiiko, 3a3HaYar0uM, M0 B MiJCYMKOBUX PIIIEHHSX y KPUMiHAIBHUX MPOBAPKEHHIX
CyI B JCSIKUX BHUIIAJKaX BU3HAIOTH JIOKa3aMU JIaHi, 3700yTi B pe3yabTaTi MPOHUKHEHHS
0 JKUTIIA YH IHIIOTO BOJIOAIHHS OCOOM 1 37ifiCHEHHS B HUX orisgy (oOIIyky) 3a
JTOOPOBIIBLHOIO 3rOJIOK0 BJIACHHMKA XKHUTJA, & B IHIIUX — HE BU3HAIOTh, OCKIIBKH IICIIs
MPOHUKHEHHS JI0 JKWTJIa YM I1HIIOTO BOJOJIHHA 0COOM 32 JOOPOBUILHOI 3Tr0/I0K0
BJIACHUKA CIiAYMA YU TPOKYpop 3000B’A3aHUIl 3BEpHYTHCS OO CIiAYOrO Cyndi B
nopsiaky 4. 3 ct. 233 KIIK. HeonHo3HAUHICTh Y 3aCTOCYBaHHI i€l HOPMHU CBITYUTH TIPO
ICHYBaHHS TPaBOBOI HEBU3HAYCHOCTI B MUTAHHI BPETYJIOBAHHS HOPSAKY HPOHUKHEHHS
710 KHUTJIa YM 1HIIOrO BOJIOAIHHS 3a JOOPOBUIBHOIO 3rOA0I0 HOro BiacHHKa. Binrak, y
JAaHOMY BHIAJKy Ma€ MicIlle IMOpPYIIEHHS MPHUHIMUIY IPAaBOBOI BH3HAYEHOCTI, IO €
OJIHAM 3 OCHOBHHX €JIEMEHTIB BEpXOBEHCTBa 1paBa (J/lobotixo JI. M., 2016, c. 174).

L{ikaBMM TaKOX € MUTAHHS 1010 CIPOLICHHS MOPSAKY HPOHUKHEHHS JI0 JKUTIIA
YH 1HIIOTO BOJIOJIIHHS 0COOM B pa3i BHHUKHEHHS HEBIJKJIAIHUX BUITAJKIB, OB’ I3aHUX 3
YpATYBaHHSIM KHUTTS JIFOJIeH Ta MaiiHa 4u 3 Oe3Mocepe/IHIM MepecitifyBaHHsIM 0ci0, sKi
MiZI03PIOIOTHCS B YYMHEHHI 3JI04MHY, 10 nepeadadeno Koncrurymiero (ct. 30) Ta KIIK
VYkpainu (4. 3 c1. 233). 3a TakuX BUNAIKIB MPOKYpPOP YU CHiAYUI 32 MOTOKEHHSIM 3
MIPOKYPOPOM 3000B’sI3aHMI HEBIAKIIATHO TICIIS 3MIHCHEHHS CIiqIuX (PO3UIYKOBUX) Aiid
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3BEPHYTHCS 3 KJIOMOTAaHHAM MPO MPOBEACHHS OOLIYKY 0 Clig4oro cyani. Pazom 3 tum
Yy 3aKOHOJABCTBI HE HEBHU3HAYEHO IPO HEOOXIMHICTh CHIAUYNM y pa3i MPOBEICHHS
ciaiguoi mii y HEBIIKIagHOMY BMIAAKY CKJIACTH IIEBHUM NpOLECyalbHUN NOKYMEHT,
amke BiamoBimHOo M0 4. 3 cT. 110 KIIK Vkpainu pimieHHS CIIiI4oro, MmpoKypopa
TIPUAMAETHCS Y BUTIISAMI TTOCTAHOBH, Ta HEOOXITHICTH 3aIUIIATH Ha BHIHOMY MICIIl B
JKUTJII 9M 1HITOMY BOJIOZIHHI OCOOH, Y pa3i BiICYTHOCTI OCi0, SIKi TaM IPOXXKUBAIOTh,
KOMII0 BIAMOBIAHOTO JOKYMEHTa, a TaKOX KOII0 TNPOTOKOIY TMPO TPOBEACHHS
BIMOBIAHOT citiuoi (po3mrykoBoi) aii. Ha mpakTuii Taki BUMAAKU TPU3BOASTH [0
moBHOT HeiH(hopMOBaHOCTI 0coOHM, y sKOi Oyia TpoBeldeHa Taka s, Mpo CyO’ e€KTa
NPOHMKHEHHS y 1 KHUTJIO 4YM iHIIE BOJIOAIHHS, OOCTaBMH 3a SKUX BiAOYyJIOCH
MPOHUKHEHHS Ta BHIy4YeHI pedi. ManoliMoOBipHO, MO Taka MpolecyalbHa
HEBU3HAYCHICTh CIPHUATUME NOTPUMAHHIO KOHCTUTYLIMHUX NpaB JIOJUHM A 4Yac
KPUMIHAIBHOTO POBAHKEHHS.

V pasi npoBeaeHHs O0IIYKY, 3 METOIO HEJOMYIICHHS OPYIIEHb KOHCTUTYIIHHUX
paB oci0, y SIKUX BiH MPOBAJAUTHCS, 3aKOHOIABEIh Mepen0aunB 000B’ I3KOBUH ayio- Ta
Bimeo3anuc oOmyKy. bynp-aki He3adikcoBani o0O0CTaBUHM OOMIyKy HE MOXYTh
JOJIy4aTHCS IO TPOTOKOJIY 1 OYyTH BUKOPHUCTaHI B CyHi sSIK JOKa3W. Pa3oM 3 TUM Ha
MPaKTHIl peaizaiisi oHoBlIeHUX mosiokeHb KIIK Ykpainu € Bkpaii mpo0ieMaTHYHOO,
OCKUTBKM BICYTHS JeTalbHa perjIaMeHTAIlisl MO0 IPOBENEHHS BilIEO3HOMKH.
3aMImarThcs HE3PO3YMUIMMM THTaHHS IIONO TPHCYTHOCTI B KaJpi MOHATHX,
HEoOXiHOCTI KaMeporo (ikcyBaTh QakT BUIy4eHHs MaiiHa Ta ioro nepenik. KpiM Toro,
onoBinennit KIIK VkpaiHn He MICTUTh >XOOHHX pO3’SICHEHb OO MPOBEACHHS
Oe3nepepBHOI BiIE03HOMKH.

Bigmoriguo mo 4. 3 cr. 233 KIIK Vkpainu oOmyk Moxke OyTH NMPOBEICHO B
HEBIIKIQJHUX BUMAAKax 0e3 TOMEepeJH,Or0 JO03BONIy ciigdoro cyami. Mu
noropkyeMocss 3 aymkoro O. B. Bepxornmsa-I'epacuMeHKo, IO y TakKMX CHUTYyalisx
ocoba, y KHTJII YU I1HIIOMY BOJIOJIHHI $IKOi MpOBeAEHO cIijyi (pO3IIyKoBi) ii,
noTpedye CylOBOTO 3aXUCTy HaBiTh Oulblie, HiXK B 1HIIUX, OCKUIBKH BTpY4YaHHs B il
NpUBAaTHE XHUTTSA 3OIMCHEHO 3a PILIEHHSAM TOTO CaMOro OpraHy, IO MPOBIB Iil0
(Bepxoenso-I'epacumenxo O. B., 2012, c¢. 139). Ha Hamy nymKy, y pa3i HEBiIKIaIHOTO
BUTIAJIKYy TIPOBEJeHHsI 0oOmIyKy nomiibHo nependaunti B KIIK VkpaiHum MOXIHBiCTH
3a0e3nedyeHHs yqacTi 0co0u, y SKOi OyJI0 MPOBEISHO OOIIYK, Y CyIOBOMY 3aciaHHI MpH
pO3TISAl  BIAMOBIMHOTO KJIOMOTAaHHS CIITYOrO, MpoKypopa. Y pasi ii BigcyTHOCTI
JOITBHO iHPOPMYBaTH 0co0Y, Y AKOi IPOBOAUBCS OOILIYK, PO PE3yNbTaTh MEePeBipKU
CIITYUM CYAJICI0O HASBHOCTI JaHUX, I[I0 BKa3ylOTh HA BUHATKOBY HEBIJIKIAIHICTH
MIPOBEICHHS i€l ciimuoi (Po3UIyKoBoi) Mii Ta HEMOMIIMBICTh OJICPIKATH CYIOBHUN JO3BLI
Ha il TpoBeNeHHs B 3BHYAWHOMY TOpsaKy. KpiM Toro, BBakaeMo 3a JIOIIIBHE
3000B’sI3aTH CIIUOTO CYJI0 HAMpPaBISATH 0CO0i, y K01 Oylio MpOBEJCHE B TAaKOMY
MOPSAKY OOIIYK, KO0 YXBaJIM IIPO 3aKOHHICTH 200 HE3aKOHHICTH JaHOi Ciia4oi aii.

Boanouac, mu He miaTpumyemo nymky B. 1. T'anarana, mo B pasi HeBiAKJIaZHOTO
MPOBECHHs] OONIIYKY CIIAYM NMOBUHEH MAaTH MOXIIMBICTH 3BEPHYTHUCS JIO CIIIYOTO
CyJJi 3 BIAMOBIJIHUM KJIOTIOTAHHSM, HE3BaKAIOUM Ha BIJCYTHICTH TOTO/DKCHHS 3
MPOKYPOPOM, OCKUIBKM Taki JAii € eKCTpeMalbHUMH 1 MaroTh NEpeciilyBaTH METYy
3a0e3TeUeHH s IpaBa rPOMaJIsIH Ha moBary 1o xxutna (I azaean B.1, Kanugyi I.B., 2015).
BBaxxaemo, 1110 Mae OyTH 4iTKa CyOOpAMHALIIS HPOIECYAIbHOTO IMiMOPSAAKYBAHHS 1 HE
MOBUHHO OyTH aHapXii B IPUUHATTI NPOLECYyaIbHUX PILLICHb.

Kpim o0myky, IouinpHO NpoaHalizyBaTh NpoOJIEMHI NHUTaHHs, IOB’s3aHi 3
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perIaMEHTAII€l0 TTPOBAKCHHSA B JKUTJII 9M 1HIIOMY BOJIOJIHHI OCOOM IHIIHX CIITYUX
(posmrykoBux) mii. Ha »xams, y HOpMax KIIK VYkpainu, mo BH3HAYAIOTH ITJCTAaBH i
MOPSJIOK X MPOBENCHHS, HE MICTUTHCS PO3MOPSKECHB MO0 iX MPOBAHKEHHS B JKUTII,

OTXe, BOXIHMBOIO CIAUOI0 (PO3IIYKOBOIO) MI€I0 € OTIISA, BiJ SIKOTO 3HAYHOIO
MIpPOI0 3aJIeKUTh YCHIX PO3CIiIyBaHHS 0araTh0X KPUMIHAIBHUX MPAaBOMOPYIICHb.
[TincTaBoro asisi MPOBEIEHHS OTJISAY B KTl Y IHIIIOMY BOJIOJIIHHI 0COOU € HasIBHICTh
JIOCTOBIPHUX (DAaKTHMYHUX JaHUX, IO BKA3YIOTh Ha 00’ €KT OTJISAY SIK JKEPENO, 3 SIKOTO
MOXe OyTH BHIIyUEHO pO3IIyKyBaHy iH(popmartito. KpiM ormsamny, y cmimgiii TpakTHIl €
BUIIAJKH HEOOXITHOCTI MPOBEJCHHS B XHUTJi YM 1HIIOMY BOJIOAIHHI OCOOW CIiT4OTO
CKCIICPUMEHTY, JONUTY, OCBiJlyBaHHSA, WpPEH SBICHHS s  BrisHaHHA. CBoe
mpoliecyaidbHe BimoOpakeHHS 3a3HadeHi cmimdi (po3mykoBi) [ii 3HAWOUIA B
MOJNIOKEHHSX CT.CT. 224-226, 228, 229, 240, 241 KIIK VYkpainu. IIpoTte 3akoHOIaBELb,
KpIM OTJISATY, CIIAYOr0 eKCIICPUMEHTY ¥ 4aCTKOBO JIOMUTY, He BU3HAYAE OCOOIMBOCTEH
iX TIPOBENCHHS B XKUTJII YU 1HIIOMY BOJIOJIHHI ocobu. Tak, BiAmoBigHO 10 4. 5 cT. 240
KIIK Ykpainu ciimunii eKCepUMeHT, IO MPOBOAUTHCS B KUTIII UM 1HIIOMY BOJOIIHHI
0CcOo0H, 3TIMCHIOETRLCS JIMIIE 33 TOOPOBUILHOK 3OO0 0COOHM, sIka HUM BOJIOJIE, a00 Ha
MmifcTaBl yXBalW CIIJUYOr0 CYyAJAi 3a KIOMOTAaHHAM CIYOrOo, IOTO/PKEHOTO 3
MPOKYpOpOM, ab0 TPOKYypopa, SKe PO3TILAAEThCS B MOpPsAKy, mependadeHomy KIIK
VYkpainu, Uis po3risay KIOMOTaHb MPO MPOBEACHHS OOMIYKY B KHUTJII YH IHIIIOMY
BOJIOZIIHHI OCOOM.

3rigao 3 4. 1 c1. 224 KIIK Ykpainn JomHT IPOBOAUTHCS 3a MiCIIeM MTPOBEACHHS
JIOCYIOBOTO PO3CIiAyBaHHS ab0 B iHIIIOMY MICIIi 3a IOTOMKEHHSM 13 0CO00I0, SKY
MalOTh HaMmip JgomuTatd. llepeBaKHO B CHiA4id MPakTHI, HE3aJEKHO Bif
MPOLIECYaTbHOIO CTAHOBWINA JONUTYBAHOTO, JOMUT TPOBAJAUTHCA B CIIy)KOOBOMY
kabigeri ciiggoro. [Ipote B crily pi3HMX OOCTaBWH, HANPUKIAM, ITOPAHCHHS, TPABMH,
TSDKKOI XBOPOOH, peabimiTalliifHOro mepioLy Mmicyisi XBOPOOH, BariTHOCTI, TOXHUJIOTO BIKY,
[0 YCKJIaJHIOE CaMOCTIMHE IMepecyBaHHs TOIIO, JOMUT OCOOH MOXE MPOBOJIUTHUCS B
IHIIIOMY MICITi, Y TOMH YMCII B ii )KHUTI YX iHIIOMY BOJIOTiHHI.

Otxe, crmiguuii eKCIepUMEHT MOXe OyTH TPOBEACHWH Y JKUTII UM I1HIIOMY
BOJIOZIIHHI 0cOo0H ab0 3a yXBaJIO CIIIAYOro Cyalli abo 3a J0OPOBUILHOO 3r0I0K0 0CO0H,
sIKa HUM BOJIOJIi€, a JIOMUT — 32 TOTO/PKEHHSM BiIOBITHOI 0cO0H, TOOTO (haKTHIHO 3a
n00poBiTBHOIO 3roy010. 1{og0 mpoBeACHHS IHIMUX CIITYMX (PO3IIYKOBHX) dii, TO B
KPUMIHAJIBHOMY TIPOIIECYaJIbHOMY 3aKOHOJABCTBI YKpaiHH, SK MH BK€ 3a3Haydaju,
BIJICYTHI HOpPMH, IO PEryJIOIOTh IX MPOBA/DKEHHS B JKUTII YW iHIIOMY BOJIOJiHHI
ocoOwu.

Uu € HeoOXIIHICTh JOJATKOBOI'O PEryJIFOBaHHS NMPOBEACHHS IMX IiH? 3araiom,
Ha HaIlly AyMKY, BOHHA HE MOTPeOYIOTh J0AaTKOBO BU3HAYECHOI OCOOIMBOT IPOIICIYPH iX
IIPOBEJICHHS B XKHUTJIi YW iHIIOMY BOJOiHHI. IX NMpOBEIEHHs, HANPUKIAL y KabiHeTi
CIITYOTO, HE BIUIMBAE HA pe3yNbTaT pO3CIiayBaHHsA. BomHouac Ha mpaKTHII
TPAIUIAIOTECS BUIAAKHM, 33 SKHAX IPOBA/PKCHHS BIAMOBIIHUX i HE MOXe OyTH
MEPEHECeHO, OCKUIbKU caMe B JKHTII 32 IX JIOTMOMOTOI0 MOYKHA OTPUMATH HEeoOXiJHi
noka3u abo iX IMPOBEICHHS IIOB’SA3aHO 3 TAKTHYHUMH a00 IHIIUMH MipKyBaHHIMH.
[puknamgom, TskKa XBOpoOa 0coOH, JIO SKOI HE MOXYTh OyTH 3acCTOCOBaHI 3aX0/u
3a0e3MeUeHHsT KPUMIHAJIBHOTO TIPOBA/DKEHHs, IO TMOB’S3aHi 3 NPUMYCOBHM
JIOCTaBJISHHSIM JI0 CITIY0TO, ajie B TOH ke Yac, sKa He JIa€ CBOIO 3r0Jly Ha IPOBEIACHHS
BiJIMOBIAHOT Ai1 B i1 )KUTIII YW IHIIOMY BOJIOJIHHI. Y CIIiT40TO BiJIIOBIIHO JO 3aKOHY HE
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Ma€ JKOJHUX MOXKIUBOCTEH BIUIMBY Ha IMX 0cCi0, BiH HE Ma€ IpaBa IMPUMYCOBO
MIPOBOJIUTH BIAMOBITHI CIIMYi Mii B JKHTII, a OTKE, MOXIIMBICTh MPOBEIACHHS CITi U0l
(po3mrykoBoi) mii cTaBUTHCS i 3arpo3y. IIpu oMy TakKoX 3a3HAYMMO, IO CHOTOJTHI
SIK HAYKOBIIi, TaK 1 MPAKTHKH MMO-Pi3HOMY TpakTyIOTh CT. 233 KIIK Vkpainu. V 3B’s3Ky 3
MM BBa)XKA€EMO 3a JOIIJIBHE YITKO BU3HAYUTH, SIKI CITiT4l (PO3MIYyKOBI1) i TPOBAIATHCS
3a YXBaJIOKO CIITIOTO CYIIi, SIKi 32 TOOPOBIIHHOIO 3rOJ0I0 0COOH, a SIKi MOXKYTh OYTH
MPOBEJICHI B JKUTJII YU IHIIOMY BOJIOJIHHI OCOOM B HEBimKiIamHWX BUmankax. OTxe, 3
METOI MOOYIOBU JIOTIYHMX Ta YITKHX JiH CIiJ40ro, MpOKypopa B pa3i HEOOXITHOCTI
TIPOBEACHHS CITIUX (PO3IMIYKOBHUX) MiM Yy JKHTJII YH IHIIOMY BOJIOMIHHI OCOOH
npononyemo ct. 233 KIIK Ykpainu BuUkIacTy B HACTYIHIH pegaKiii:

1. HixTo He Mae mpaBa MPOHUKHYTH A0 XHUTJa YW 1HIIOTO BOJIOAIHHS 0coOu 3
OyIb-IKOI0O METOI0, iHAaKIIe SK JIUIIE 3a JOOPOBUIFHOIO 3rofiol0 0coOH, fKa HHUMHU
Boyozie, abo Ha TMiACTaBI yXBajW CIIAYOTO CYyIMi, KpiM BUMAJKIB, YCTaHOBICHUX
YaCTHUHOIO IT'ATOIO i€l CTaTTI.

2. 3a 3asBOI0 OCOOHW, sIKa MPOKUBAE Yy JKUTII YM € HOro BIIACHUKOM, abo 3a
MOBIIOMJICHHAM Takoi OCOOM PO BYMHEHWH M0N0 HEl 3II0YMH OIS y KUTII YU
IHIIIOMY BOJIOJIIHHI 0cOOM MOKe OyTH TpOBeACHUN Oe3 PIllleHHS CIiAYOro CymIi, IO
Mae OyTH JI0JIaATKOBO 3a(hiKCOBAHO B MPOTOKOJII CIIiA401 (PO3LIYKOBOI) il Ta CKPITUICHO
I ITHCOM TaKoi OCOOM.

3. Choigunii eKCTIepUMEHT, IOIUT, TIPeI IBICHHS I BITI3HAHHS, OCBITyBaHHS B
pa3i HeoOXiIHOCTI TX IPOBEACHHS B SKUTJII UM 1HIIOMY BOJIOZIHHI 3MIHCHIOIOTHCS JTUIIC
3a MUCHBMOBOIO 3T0JI0I0 OCOOH, SIKa HUM BOJIOIIE, 110 Ma€ OYTH IMiATBEPIKECHO ITiIITHCOM
BIIMTOBITHOI 0COOM B TPOTOKOJII CIIiI40i (PO3IIyKOBOI) Jii 3 ypaxyBaHHSIM 00CTaHOBKH,
y fKii Taka 3rojia HajaeThcs. SIKIIO 0co0a, sika B HHOMY MPOXKHMBA€E, BIJICYTHSA abo
3arepevye MPOTH TPOBEJCHHS CIiI4ol (pO3MIyKOBOi) Aii, cligyuil MOpyUIye mepen
CYJIOM KIIOTIOTaHHSI IIPO TIPOBEICHHS BiJIIOBITHOI CITiT401 (PO3NIyKOBOT) Aii.

4. Ilig xuUTIOM 0COOU PO3YMI€EThCS OYy/b-SIKE MPUMIIICHHS, SKE 3HAXOJIUThCS B
MOCTIHHOMY YM THMYacOBOMY BOJIOJIIHHI 0COOM, HE3aJIC)KHO BiJ HOro mpH3HAYSHHS i
MIPaBOBOTO CTATYCy, Ta MPUCTOCOBAHE ISl IIOCTITHOTO 400 TUMYACOBOTO MPOXKMBAHHS B
HbOMY (i3MYHUX 0cCi0, a TaKoX YCi CKJIaIOBI YacCTHHHM Takoro mpuMimieHHs. He €
KHUTIOM TPHUMILICHHS, CIEIiaJbHO TNPHU3HAYEeHI JIsi YTPUMaHHS Oci0, TpaBa SIKHX
oOMexeHi 3a 3akoHOM. [lig iHITUM BOJNIOAIHHAM OCOOW PO3YMIFOTHCSI TPaHCHOPTHHIMA
3acid, 3emenbHa JUISHKA, TapaX, IHOIN OyMiBIl YW TPHUMIIMIEHHS MMOOyTOBOTO,
CIIy’>k00BOr0, TOCIOJAPCHKOT0, BHPOOHUYOIO Ta IHIIOIO MPU3HAYCHHS TOIIO, SKI
3HaXOJATHCS Y BOJIOJIIHHI OCOOH.

5. Chipgumii, mPOKypop Mae HpaBO 10 MOCTAHOBJIEHHS yXBaJU CIIJYOro Cynmi
YBIITH 10 )KMTJIA YW 1HIIOTO BOJIOAIHHS OCOOW 3 METOIO MPOBEIEHHS OISy, OOIIYKY
JUIIE B HEBIJKIIAIHUX BHIIQJIKAX, [OB’SA3aHUX 3 YPATYBAHHSM JKUTTS JIIOJICH Ta MaifHa
4n 3 0e3nocepeHiM MepeciiyBaHHAM 0ci0, SKi MiJ03pI0I0TECA B YUUHEHH] 37104HHY. Y
TAaKOMY BUIAJKy MPOKYpPOp, CIiAYMHA 3a MOTOUKEHHSIM 3 MPOKYPOPOM 3000B’S3aHHMA
HEBIIKIIQTHO TICIIs 31MCHEHHS] TaKol JIii 3BEPHYTHUCS 3 KJIOTIOTAHHSIM IPO MPOBEICHHS
o0myky g0 ciuiggoro cymui. Coiguuii cyaasd po3riisigae Take KIOMOTaHHS 3TiHO 3
Bumoramu ctarti 234 mporo Kogekcy, mepeBipsitoun, KpiM iHIIOro, 4d AIMCHO Oynu
HasBHI MiICTaBU JUIS IPOHUKHEHHS JI0 YKUTJIA Y IHIIOrO BOJIOIIHHI 0coOM 0e3 yxBaju
CIigoro cyyii. SIKImo mpoKypop BiJIMOBHTBCS TOTOJIUTH KIIOMOTAHHS CIITYOTO PO
o0myk abo ciimuuid cyans BiAMOBUTH Yy 3a/I0BOJICHHI KJIOMOTAaHHS NpO OOIIYK,
YCTAHOBJIEHI BHACTIJOK TaKOro OOMIyKy [OKa3d € HEAOMyCTUMHMH, a OTpUMaHa
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iHpopMaLlisl MmiAAsIrae 3HUINEHHIO B MOPSAKY, IependadyeHoMy craTtelo 255 1poro
Konekcy.

3ayBaxmMMo, M0 KpHUMIHAJBHUHA TPOIECYaAIbHUH 3aKOH HE THepexdadae
HEBiAKIAJHI BUMAAKK MPOBEICHHA CIiAYOr0 EKCIIEPUMEHTY, JOMWTY, OCBiAyBaHHS,
Tpe’ IBJICHHS /IS BII3HAHHS B JKUTII 9H 1HIIOMY BoJofiHHI ocobu. Lli nii abcomoTHO
HE TIOB’si3aHI 3 YpATYBaHHSAM OKHUTTA JIOJed Ta MaifHa d49u 3 Oe3mocepenHim
NepeciiyBaHHsIM Oci0, SKi MiIO3pIOIOTECS B YYMHEHHI 3704uHy. [luTaHHs HagaHHS
JIOOpOBUTBEHOT 3r0M HAa MPOHUKHEHHS J0 JKUTJIA UM 1HIIOTO BOJIOJIHHS 0COOH, Ha HAILY
IOYMKy, HOJISITa€ B TOMY, IO CIIAYUil MOBHMHEH NEPEKOHATH OCo0y, II0 NPOBEICHHSA
ciiguoi (po3IIyKoBoi) Mii B )KUTIII YU 1HIIOMY BOJIOIIHHI HEOOX1THO JUIsl PO3CIIiTyBaHHS
i pu bOMY OyIyTh MOTPUMAaHI BCi 3aKOHHI BUMOTH, 1[0 BUCYBalOTHCS TOCIIONAPSIMH.
PazoM 3 TuM BBakaeMo, 110 Mae OyTH OUIBII CIIPOIIEHA MPOLIEAYpa MPOBEASHHS CIIiA901
(po3mrykoBoi) mii, a TOMy 3rOAM OAHOTO i3 CIIBBIACHUKIB JKHTIA Ha I MPOBEACHHS
JOCTaTHBO CJHITYOMY, TPOKYpOpYy JIUIsl TPOBEICHHS ciiguoi (poslrykoBoi) nii 6e3
JO3BOJIy Cydy, a JIOKa3W OTpUMaHi mij dYac ii MpOBEIEHHS, MAOTh BHU3HABATHCS
JonmycTUMUMH. L[pOro nuisixy JOTPHUMYETbCS CydacHa CydOBa MpaKTHKa, HAIPUKIAR
pimeHHst AnensuiiHoro cyay 3anopisbpkoi obiacti Bix 15 ciuns 2018 p. (3200u oonozo
i3 CNIBBNACHUKIE KEAPMUPU HA 02710 MicYyst NOOIT 3104UHY 0OCMAMHbO OISl CI04020 05
npogedeHHs maKozo 0210y 6e3 003601y cydy, a 00KA3U OMPUMAHI Nid Yac 0210y €
donycmumumu).

BBaxkaeMo TakoX 3a JOLIJIbHE CIPOCTUTH MPOLECYATbHUN MOPSIOK MPOBEICHHS
ocBimyBaHHs. Mu moromkyemocs 3 mozutieto C. C. Kimouypsika ta JI. O. [lymeiiko, mo
pillIeHHs PO HOTo MPOBEICHHS Ma€ MPUMATH 0c00a, SKa MPOBOAUTH PO3CIiAyBaHHS.
Came mell miaxin 3a0e3MeYnTh €KOHOMIIO 4Yacy Ta € e€(peKTHBHUM Y KPHUMiHATbHOMY
MPOBAKCHHI, a/Ke 3BEpHEHHS 0COOM, SKa MPOBOAMTH PO3CIIITYyBaHHS JIO MPOKypopa
LIOAO JI03BOJIy HA TPOBEACHHS OCBiIyBaHHS CIPUYMHUTH 3aTSATYyBaHHS Yacy Ta B
MOJJAJILIIIOMY MOJ€E TIPU3BECTH 1O BTpaTH AoKaziB. OTKe, NHUTaHHS BHUHECCHHS
IOCTAHOBU PO TMPOBEJCHHS OCBIAyBaHHS BUKIIOYHO TPOKYPOPOM HE BiJIIOBIJIAE
BUMOTaM IPAKTHKH, IO MPHU3BOAWUTH /O 3aTATYBAHHsS yacy NPOBEIEeHHS Liel ciimgoi
(po3mykoBoi) aii Ta HiuuMm ceOe He BunpaBaoBye (Knouypax C.C., 2013, c¢. 79-80;
lymeitixo /].0., 2015, c. 128).

BucHoBku. Y HUHINIHIX yMOBax HaJ3BHYAHO BAXKJIMBUM € JOTPUMAaHHSA
KOHCTHUTYIITHUX TIpaB 0COOM MpH MPOBEACHHI CHIMUNX (PO3UIYKOBUX) MM y KUTII 4H
IHIIIOMY BOJIOJIIHHI 0cOO0M. OCOOJMBOrO 3HAYCHHS MPHU LOMY, YPaXxOBYIOUH XapakTep
MpaBoOOMEXeHb, HaOyBalOTh TapaHTIl 3aXWCTy MpaB JIOJAWHU TpPH TPOBEACHHI
JOCHIDKYBaHUX Jill, y TOMY YHCIi H B 37I0BXHBaHb BJIJ0I0 IIPEACTABHUKAMHU OPTaHiB
po3cHiyBaHHs, MPOKYpaTypu, Cyay, SKHMH € TepeadadeHi 3aKOHOM ITiJICTaBH Ta
HpoLeCyalbHUI NOPAAOK OTPUMAaHHS J03BOJIy HA iX IPOBEIEHHS, CaM IIPOLECYaIbHUM
MOPSIOK iX TpoBeaeHHs, (ikcawis mepediry Ta pe3yibTaTiB, MpaBUia JOIMYCTUMOCTI
JI0Ka3iB, OTPUMAHMX Y pe3yJIbTaTi IX IPOBEICHHS.
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