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Streszczenie. W artykule wyjasniono tre$¢ oraz okreSlono role ofiar przestepstw w
mechanizmie bezprawnego zachowania personelu zaktadéw karnych, a takze okreslono
kwestie najbardziej problematyczne wymagajace rozwigzania na poziomie doktrynalnym oraz
praktyczny (ochrona prawna).
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Abstract. The article clarifies the content and determines the role of victims of crimes
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problematic points that need to be solved both at the doctrinal level and at the practical (law
enforcement and enforcement) levels.
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PO JESKI BIKTUMOJIOI'TYHI ACIIEKTH BUMHEHHA 3JIOYUHIB Y
C®EPI BAKOHAHHS IOKAPAHb YKPATHA

Jky:xa AHacracis
doyenm Kageopu KpUMiHOL02T ma KpuminaibHo-euxonaeuoeo npaéa HABC, kanouoam
JOPUOUYHUX HAYK, CIAPWUL HAYKOBULL CNIBPOOIMHUK

Ayunminceka Jlecs
HAYANbHUK YNPABTIHHA GHYMPIUHBbO20 ayOumy ma (iHanco8020 KOHMPOIIO 20108HO20
ynpasninus Ilenciiinozo ¢pondy Yrpainu y Bonuncoxii obnracmi

AHoTanis. B crarti 3’sicoBaHO 3MICT Ta BU3HaU€HO POJIb KEPTB 3JIOYMHIB Y MEXaHi3Mi
MPOTUIPABHOI MOBEIIHKM MEPCOHATY BHUIPABHHUX KOJIOHIHM, a TaKOX BCTAaHOBJICHO HAWOUIBII
npoOJIeMHI MOMEHTH, WO IOTPeOYIOTh BUPINIEHHS SK HA JIOKTPUHAJIHHOMY, TaK 1 Ha
NPaKTHYHOMY (IIPaBOOXOPOHHOMY Ta MPaBO3aCTOCOBHOMY) PiBHSIX.

KuamouoBi cjioBa: »xeprBa 37m04nHY; cdepa BHKOHAHHS TIOKapaHb; MOTEPII Bif
3JIOUHMHY; TIEPCOHAN BUTIPABHUX KOJIOHIH; BIKTUMHICTh; BIKTUMI3allis; 3aII00iraHHs 37I09UHAM.
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IMocTtanoBka mpodiaemu. Sk CBIIYUTH MPAaKTHUKA Ta PE3YJIbTATH CIELiabHUX
HAayKOBHX JOCHIKeHb [l1], y MexaHi3Mi 3II0YMHHO{ TOBEMIHKH 3HAYHy pPOIb
BiJIITPAlOTh JKEPTBH 3JI0YMHIB. Y TIOBHIM Mipi, SIK BCTaHOBJEHO y XOJi JaHOTO
HAayKOBOTO TIOIIYKY, II€é BIAHOCHTBCSI W JO MeXaHi3My BYHMHEHHS 3JIOYHHIB
nepconaniom JIKBC VYxkpainm y cdepi BUKOHaHHA MOKapaHb. SIK 3 1OTO HPHUBOAY
00TpyHTOBaHO JIOBIB y cBOiX poborax A. 1. 3akamiok, y KO)KHOMY BHIIaJKy BUNHEHHS
37I0YMHY 1 3’sICyBaHHsI HOro MPUYMHHOTO KOMIUIEKCY HEOOXiTHO BCTAHOBUTH, yepe3
AK1 caMe BUYMHKH MOTEPILIOTO 1 B SIKOMY caMe HallpsiMi KOHKpPETHA JKUTTEBA CUTYaIlis
BIUIMBala Ha 3JIOYMHLA, 30KpeMa CTBOPIOBAJIa CIPHUATIMBI yYMOBH [UIi HOTO
HEraTUBHUX BYMHKIB [2, ¢.313].

VY cBill yac 3apyOixkHi (axiBii LITKOM OOTPYHTOBAHO 3pOOMIIM BHCHOBOK IPO
Te, IO [0 MiABUIIEHOI BIKTHMI3aIllii (ITpoliecy nepeTBopeHHs ocodu abo rpymnu ocid Ha
peallbHy JKEpTBY, a TaKOX pe3ylbTaT Takoro mporecy) [3, c. 96] mpuBoOAsTH HE
OilomncuxocouianbHi 00CTaBUHU, a CTHIIb JKUTTS, MiJ IKHM BapTO PO3YMITH IOJACHHI
3aHSTTSA Ha poOOTIi, P BEJAEHHI JOMAITHHOTO TOCIOJAPCTBA, ITiJl Yac BiAMOYHHKY, B
miomi [4, c. 140]. Ilpm mpomy, Ha iX mNepeKOHAHHS, NEAKI JIOAH BOJOIIOTH
MiZIBUIICHOI) YBarow Ui 3J0YHMHIB (HAIpPUKIaA, 3 TNPUYMH BIACHOCTI 3HAYHUX
MaTepiadbHUX I[IHHOCTEH). [HII BUSABJISIOTBCS 00 €KTAMH MOCSATaHb JJIs 3JIOYUHIIB
TOMY, MO TIOCTIHHO BTATYIOTBCA Y BIKTHMOJIOTiIYHI CHUTYyallii, J€ BOHH JIETKO
nepeTBOPOIOTECs B kepTB [4, c.140]. Tlopsinm 3 mum, sk BipHO 3ayBaxkuB b. M.
['oy10BKiH, BapTO KOHCTATyBaTH, IO OLIBLIICTH JIIOJCH OMUHSIOTHCS B POJI KEPTBU
3]I0YMHY HE B CHJY iX IHAWBIAYyaJIbHOI BIKTUMHOCTI, TI03asK ()aKTUIHO HEI MOXKe
crat Oynmb-xTo [5, c. 126]. Y naHomy BHTNAAKy BHPIIIATBHOIO CTa€ IiJBUINECHA
3[aTHICTh OCOOM, B CHJIy MOpPAJIBHUX 1 (PI3UUHHMX BIIACTUBOCTEH, CTaBaTH JKEPTBOIO
37I0YMHY TUTBKH 32 TIEBHUX O0CTaBWH, a caMe — HasBHOCTI BIKTUMHOCTI (BIpOTiIHICTB
CTaTU XepPTBOIO 3yI0uMHY) [3, c.96] y meBHoOi kareropii oci6. Came w0 O3HaKy
HaYKOBIIl [5, c. 126] Ta MpakTUKU MOB’S3YIOThH 13 CBOEPIHUM «BHECKOM)» JKEPTBH Y
TeHe3y 3JI04MHY, 103asK BOHA BiJirpae poyib CHPHUATIMBOI YMOBH JUIs peaiizamii
Hamipy Ta JOCSTHEHHS 3JI0YMHHOTO Pe3yJIbTaTy.

Ha nepekonanns O. M. JIxyxu, SKIIO 3a3HAYSHUN MiAXi] 3aCTOCOBYBATH JIJIs
BUBYCHHS 3JIOYMHHOTO MEXaHI3My Ta pOJii )KEPTBH Y HHOMY NPU BUMHEHHI 3JI0YHHY
nepconanom JIKBC Ykpainu, To 11e Mae 31iiiCHIOBATUCH 3 IBOX ITO3UIIi, a came: a) 1o
- mepuie, 3 OMIAAY 3MICTY COLIaJIbHO-TIPAaBOBOTO 3aXHMCTy 1 3aKOHHHMX IpaB Ta
IHTEepeciB JKEPTB 3JI0YHHIB; 0) 10 - Apyre, 3 KpUMIHOJIOTIYHUX MIPKYBaHb, SIK IIEBHOIO
MipOI0 KPUMIHOTCHHUI (PaKTOp, 110 BXOJUTH IO CTPYKTYPH JIETEPMIHAHT i MEXaHI3My
3JI0YMHHOI MTOBeiHKH [6, ¢.200].

Came 1e#t miaxig 1 OyB BHKOPHCTAHHM y XOII IAaHOTO JOCIIKCHHS IpH
3’sCyBaHHI 3MICTy BIKTHMOJIOT1YHHUX aCIIEKTIiB 3JI0YMHIB, SIKI BUMHSIOTHCS TIEPCOHATIOM
OKBC Vkpainu y cdepi BuKOHaHHS mokapaHb. [lpu 1poMy, BHBYANAch SK
1HAMBIyanbHa, TaK 1 rPyNoBa BIKTUMHICTh 3JI0YMHHOT iSUTBHOCTI IIUX OCi0.

Cran gocaimkenHsi. BUBYCHHST HayKOBOI JliTepaTypH, MOKa3ayio, MO JIOCUTh
AaKTUBHO Ta IUTIAHO Y CBOTOJEHHI NHUTAHHSAMH BIKTHMOJIOTIYHOTO HAmpsMy, Y
KPUMIHOJIOTII Ta B LIIOMY B Hayli 3aiiMaioThCs Taki ydueHi, sik: B.l. Bopucos, B.B.
I'omina, B.M. I'omoekin, O.M. JIxxyxka, A.l. Jlonrosa, A.l leaucosa, O.I". Koo, O.M.
Kocrenko, B.O. Tymiakos, B.I. Illakyn, B.O. IlepkymoBa Tta in. IIpore moci
BIKTUMOJIOTIYHI aCIeKTH BYHMHEHHsS 3J04YMHIB Yy cdepli BUKOHAaHHS TOKapaHb
HayKOBIIIMHA [TOCITI/DKEHO HE B TOBHOMY O0O0CsI3i, IO y CBOIO 4epry, BIUIMBAE Ha
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e(heKTHUBHICTh 3aMOODKHOI MIsUILHOCTI SK y 3a3HaveHil cdepl CyCHiIbHUX BiIHOCHH,
TakK i B LiJIOMy Ha cTaH OOpOTHOH 13 37I0YHHHICTIO.

Bukiaa oCHOBHHX TOJIOKeHBb. Y HayIli, IMiJl iHIUBIAYaJIbHOI BIKTUMHICTIO
PO3yMitOTh HaOyQy B XOJi XKHUTTS 1 AIIBHOCTI BJIAcTUBICTH 0cobm (ocobmcerocTi) [5,
c.126], a mig rpymnoBoro — cnenudiuHy KOJIEKTHBHY CXHUJIBHICTh OKPEMHUX KaTeropii
HAaceJIeHHs, 1IN0 MaloTh CHUTBHI  JeMmorpadiuHi, coIiaibHi, CHUXOJOTiYHi,
KyJBTYpPOJIOTIYHI O3HAKM 3a MEBHUX OOCTAaBWH IOPIBHSIHO YacTillle HapakaThcCs Ha
HeOe3MNeKy 3aroMisTHHS 3I0YMHHOI KoM |5, ¢.128].

Buxoznsuu 3 pe3ynbpTariB aHalmizy JOKTPHUHAIBHUX JDKEPEN, 8 TAKOXK BHBYCHHS
apxiBHUX KpUMIiHaJbHHUX cIpaB (MPOBaKEHb), MOPYIIECHUX MO (PaKTax BUYMHEHUX
3JI0YMHIB TIEPCOHAJIOM OPTaHiB Ta YCTAaHOB BUKOHAHHS TOKapaHb, Y XO/i MPOBEACHHS
JTAHOTO JIOCIIJIKCHHS. BCTaHOBJICHI HACTYIHI BIKTUMOTEHHI cutyamii (YMOBH, IO
MOJICTIIYIOTh BUMHEHHS 3JI0YMHY a00 MPOBOKYIOTH 3JIOYHMHI A0 BUMHEHHS TaKHUX il
tomo [2, c. 314]), sxi mepemyBald BUYMHEHHIO CYCHUIBHO HeOe3MeyHHX Ta
KpUMiHAIIbHO KapaHUX JisHb 3 00Ky 3a3HaYeHMX 0Ci0, a came:

1)  nii moTepmioro CrpoOBOKYBAIIU 3II0YMHHHI TPOSIB OCI0 3 YKCIIa MEPCOHATY
JAKBC VYkpainn (Hanmpukiaf, Ail 1MOB’sI3aHI 13 3JICHOI HEMOKOPOIO aaMiHicTparlil
ycTaHOBU BHKOHaHHS mokapasb (ct. 391 KK), abo nii, mo me3opranizyioTs poOoTy
yYCTaHOB BUKOHaHHA nokapaus (cT. 392 KK));

2) [il MOTepHiioro Maild HeoOepekHWil Xxapaktep (Hembane BiIHOLICHHS
3acyKeHOro A0 30epiraHHs CBOTO MaiiHa; BHKOPHICTAHHS II€I0 OCOOOK0 3aBiIOMO
HECTIPaBHOTO 00JIaJHAHHS Ta iHIIE);

3) nil moTepmisoro OynM MpaBOMIpHUMH Ta OyJIM IMOB’sA3aHi i3 CIIPOTHBOM
3a/I0BOJICHHIO ToTpeO (OakaHHS) TMEepCOHAy OpraHiB Ta YCTAaHOB BHKOHAHHS
MOKapaHb, 110 MaIH 3JIOYMHHUM Hamip (Hampukiaza, cipoOM BTATHEHHS 3acCyKEHUX
JI0 PO3IMOBCIO/DKEHHSI HAPKOTHYHHMX 3acO0IB Ta iHIMIMX 3a00pOHEHHMX TMPEIMETIB Yy
MICIISAX [T030aBJICHHS BOJII).

[llomo mepIoi BIKTUMOTEHHOI CHTyallii, TO i CYTHICTh TOJSITae€ B TOMY, IO
3aCyJKEHi, y CHIIy CBOTI'O MPaBOBOTO CTAHOBHWIIA, SIKE 3000B’sI3y€ iX BUKOHYBATH Y
NMOBHOMY 00csi31 3akoHHI BUMoru mepconany JJKBC VYkpainu, a Takox peanbHOTO
CTaTycy B CEPENOBHII 3aCy[DKEHHX, LIO0 CTUMYJIIOE Ty 4YH IHIIy MOBEIIHKY
3a3HaYeHUX 0ci0 y BIJHOCHMHAaX 3 IIEPCOHAJIOM OpraHiB Ta YCTAaHOB BHUKOHAHHS
MOKapaHb, BUMHSIOTH IPOBOKYIOYi Jii, 3 METOI MiJIBUIIEHHS CBOTO BJIACHOTO
aBTOPUTETY, SKi, B KIHIIEBOMY Pe3yJbTaTi, 3aKiHYYIOTHCS Ui HUX Y BUII CYCILIBHO
HeOe3neyHux HachiakiB 3 Ooky mepcoHairy. Came B pe3yibTaTi Takoi MOBEAIHKH
3acymkeri y 2005 -2017 pokax craBali >KepTBaMH YMHCHUX YOWBCTB, HaHECECHHS
TIJIECHUX YIIKO/DKEHb Ta IHIIMX 3JI04MHIB Tpotd ocodu (posmin II OcoGimsoi
yactuan KK) ([Jomatok ). Iloka3zoBuM, y 1IbOMy KOHTEKCTi, € BHUIAJIOK YMHUCHOTO
BOMBCTBA 3acy/PKEHOro y MaHeBHIbKili BHIIPaBHIA KOJIOHII CEpEJHLOrO PiBHSA
Oe3meku, 1m0 MaB Micie y kBitHI 2014 poky, skl cTaB HACTiIKOM TPYIMOBHX il
NepcoHaly, Ha 4oii 3 HadaubHUKOM Ii€i YBII Ta Horo 3acTymHHMKOM, Y€pProBHM
NOMIYHHKOM HayaJlbHUKa KOJIOHIi Ta BCi€l 3MiHM MOJIOJIIMX I1HCIEKTOPIB CIIyXOu
HarysIy, 0e3meku i oxoponu [7, ¢.4-5].

Hpyra rpyma BIKTHMOTEHHHMX CHTyallid IOB’s3aHa 3 HEOOEPENKHOIO
(camMoBIEBHEHOIO a00 HEAOAIO) TMOBEIIHKOI 3aCy/KEHMX Yy XOXi BilOyBaHHS
MMOKapaHHS Ta YMHCHOIO a00 HEOOCPEIKHOIO 3JIOYMHHOIO ITOBEIIHKOIO ITEPCOHATY
OpraHiB Ta YCTAaHOB BHKOHAHHS IOKapaHb y TaKMX BHIagkax. Tak, y BepecHi 2015
poky B Pomenchkili BunpaBHiii konoHii Ne 56 min yac moBepHEeHHs 3 ifaibHi, HA 0Yax
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nepconany mie€i YBII mixk nBOMa 3acyKeHHMMU BWHHKIIA KOH(IIKTHAa CUTYyalis, B
X0l $KOI, OAMH 3 HUX METaJeBOI0 3aTOYEHOI0 IJIACTHHOIO, SKYy BiH BHHIC 3
BUPOOHNYOI 30HM KOJIOHIi, Wepe3 XaJlaTHEe BiAHOIICHHS MEPCOHATy 10 MPOBEICHHS
00IIyKy 3aCy/DKEHHX, HAHIC IHIIOMY 3acyKEHOMY KOJOTO-pizaHy pany [8, c.7]. ¥
2016 poui xepTBamu Bim Takoi Oe3misuibHOCTI mepcoHany [KBC Vkpainu Ta
HEHAJIe)KHOI 0coOMCTOi Oe3MeYHOi OBEIIHKN CTaIHl JBOE 3aCyHKeHNX y PalKkiBChKIN
BHIIpaBHii koJoHii Ne 73 ta KarepuHiBChKiii ButIpaBHil KojoHii Ne 46 [9, c.8].

3MiCT TpeThoi IpynH BIKTUMOTCHHHX CHUTYyalild, IO CTBOPIOIOThCA y cdepi
BUKOHAHHS TIOKapaHb y pe3yibTaTi BUMHEHHS 3M0unHiB iepconaniom JJKBC Ykpainuy,
JIETEpPMIHY€TBCS 3aKOHHOIO (aKTHBHOIO) TIOBEQIHKOIO 3aCy/DKEHHX, SKi YHHATH
CYNPOTHB MPOTHUIPaBHIA MOBEMIHII MEepCOHANy OpraHiB Ta YCTaHOB BHKOHAHHS
nokapanb. SlK BCTAHOBJICHO B XOJi JAaHOTO HAYKOBOT'O IOINYKY, B OUIbIIiK Mipi
JKEpPTBaMU 3JIOYMHIB 3aCy/DKEHI CTAlOTh BHACHIZOK, 30Kpema, Hiil TepUTOpiaJbHHUX
(MixperioHanbHuX) BoeHi30BaHUX (hopmyBaHb JIKBC VYkpainu, ski 3aCTOCOBYBaiH
¢Gi3uyHy CcHiy, CIelianbHi 3aco0u Ta 30pOl0 BCYyNEped BCTAHOBJICHOTO B 3aKOHI
MOPSAAKY Ta MO0 OcCi0 sIKi, HE Mali HISKOTO BiJHOIIEHHS JO IPOTUIIPABHOT
IisTBHOCTI 1HIMX 3acymkeHnx. Y 2016 pomi, 30kpeMa, MaB MicCIle OJUH BHUIAIIOK
Takoro xapakrepy [9, ¢.32]. CyTHicTh 1i€l IpoOIeMHu MOJIATae y TOMY, IO BiAMOBIIHO
1o Bumor 4. 1 ct. 106 KBK Ykpainu, 3axoau Qpi3snyHOro BIUIMBY, CHELiaNbHI 3aCO0H 1
30posi 0 3acCyDKEHHX 3aCTOCOBYIOTHCS JIMILE Y BHINAAKaX, SKIIO BOHU YHHSITH
¢iznuHuil omip mepcoHaTy KOJOHI, HE BHKOHYIOTh WOTO 3aKOHHI BHMOTH,
MPOSBIAIOTh OYyHCTBO, OCpyTh y4yacTh y MAaCOBHMX 3aBOPYIICHHSX, 3aXOIUICHHI
3apydYHUKIB a00 YMHSATH 1HINI HACWIBHHUIIBKI [Iii, @ TAKOX y pasi BTeUi 3-Tij BapTH 3
METOI0 NPUIMHEHHS BKa3aHWX MPOTHIPABHUX [id, a TakoX 3amo0iraHHs LUMH
ocobaMM IIKOJM OTOYEHHIO a00 caMUM €001 3aCTOCOBYEThCsS (hi3MuUHA CHIIA,
criemianbHi 3aco0u, TamiBHa copouka Ta 30pos. Ilpu mpomy, 3a3Ha4eHi 3axoau
0e3neKkd MaroTh MPaBO Ta AKTHBHO HOTO Peai3yroTh MiJPO3IUTH TEPUTOPIATBHUX
«MDXKperioHaJbHUX» BoeHi30BaHHX (GopmyBanb JIKBC VYkpainu, siKi 3amy4aroThes 10
3a0e3MeUYeHHs] PeKUMY 0coOnMBHX yMOB y KojoHisix (ctarts 105 KBK VYkpainn).
Iopsin 3 um, Hi B ct. 105, Hi B cT. 106, sk BiacHe, i B inmmx ctartsax KBK xoxnoro
cioBa 1po 3a3HaveHi niaposainu JKBC Ykpainu He ckazaHo.

[Tpo BO€HI30BaHI MiPO3IIIN MOBa BEAETHCS JIMIIE Y KOHTEKCTI CTPYKTYpH Ta
yrucenbHOocTi JJKBC VkpaiHm — 1 TiIBKM €Hi30JUYHO, y BUAl CIIOBOCHOJYYEHHS
«AKBC VYkpainu ckiIafa€eTbesi y TOMY 4HCIi 3 BO€Hi30BaHMX (opmyBaHb (4.l cT. 6
3akony VYkpaiaum «[Ipo JlepkaBHYy KpHUMiHaJIbHO-BHKOHABUY CIykO0y YKpaiHH»)».
Kpim 1mporo, B cT. 12 nmanoro 3akoHy 3a3Ha4yeHO, IO BOEHI30BaHI ()OPMyBaHHS —
miApo3ainy, sKi BiINOBIAHO 3aKOHY AiIOTh y CKJaJAl OpraHiB i yCTAHOB BHKOHAHHS
MOKapaHb, CIITYAX 130JSTOpIB, MpPHU3HAYEHI Ui X OXOPOHW Ta 3amoO0iraHHs i
NPUITUHEHHS Ji#, 1110 Je30pTraHi3yIoTh POOOTY y BUIIPABHUX YCTaHOBax. A Jali, siK y
TeaTpi abcypiy: MPaBOBHI CTATyC MEPCOHATY IUX MiAPO3MLTiB BH3HAYAETHCS HE HA
migcraBi 3akoHy, sk ne mnepenbaueno m. 14 cr. 92 Koucruryuii Ykpainum, a
MiA3aKOHHUMH BiJOMYMMH HOPMAaTHBHO-TIPABOBUMH akTamMu (cmouyatky MBC —
JIVIIBII — AIITC, a Ha cborogHi — MiHictepcTBa rocTulii YKpainu), siki HOCSTbH
0oOMEXeHHI XapakTep IOCTymy, TOOTO Ul 3aCyDKeHUX € HEeBIJOMUMH. binbm Toro,
HaBiTe B [IBP VBII, BifcyTHE Oynp sike MOCHIAHHS MPO JiSUTBHICTH BOEHI30BAHUX
migpo3autie JIKBC VYkpaiam. 3okpema y m. 2 p. XIX «Harmsim 3a 3acymKeHUMN)
3a3Ha4yeHo, mo 3riguHo 3i cr. 105 KBK, ans migrpumanns npasonopsaky B YBII Ha
MIJCTaBl CICMIAILHOTO IUIaHy, SKHH CKIAZa€ThCsl HAYAILHUKOM YCTaHOBH Ta
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3aTBEPKYETHCS HAYAILHUKOM TEPUTOPIaIbHOTO OpraHHY yIpaBiIiHHSA MiHicTepCcTBa
focTulii YKpaiHu, MOXKYTh 3ailydaTHCS CHIM 1 3acoOM iHIIMX OpraHiB i ycTaHOB
BUKOHaHHS TOKapaHb, MPO IO CHOBIMIAIOTHCS MPOKYPOp OOJIAaCcTi Ta MPOKypop 3a
Micuem 3HaxomkeHHs YBII [10].

I 3HOBY X, B JaHOMY HOPMAaTHUBHO-TIPAaBOBOMY aKTi KOJHOTO CJIOBA HE CKa3aHO
npo BoeHizoBaHi GopmysBanHs JIKBC Vkpainm, a € naume pemapka (¢dp. remargue —
OpUMITKa — IMOSCHEHHA aBTOpa IO TEKCTy, SIK€ [a€ KOPOTKY XapaKTEPUCTHUKY
00cTtaHoBKHM mii ab0 ocobmmBoCcTe# moBemiHku ocodm.) [11, ¢.497] mpo Te, mo mist
miATpUMaHHs MpaBonopsiaky B mopsaky cT. 105 KBK moxyTte 3amydatucs cund i
3acOo0M 1HIIUX OPraHiB 1 YCTAHOB BUKOHAHHSI TIOKapaHb. AJle, SIK 1€ BUTIKAE 13 3MICTY
ct. 11 KBK, BoenizoBani miapo3ainu JIKBC Ykpainu Hi 10 opraHiB, Hi 10 yCTaHOB
BUKOHAHHS TIOKapaHb SIK «J0JaTKOBI CHIIN» He BigHOCATHCS. binbi Toro, 3micT cT. 12
3akoHy Ykpainu «llpo JlepkaBHy KpHUMiHaJbHO-BHKOHABUYy CIyKOy YKpaiHw» He
KopecroHayeThes i3 3micToM cT. 105 KBK, sixa nepenbavae 6inpIiie mpaBoBUX ITiICTaB
JUTSL 3ATy9eHHS [T0 3a0e3MeUeHHs PeXUMY OCOONHMBHX YMOB Y KOJIOHISIX MiIPO3MLTiB
BO€EHI30BaHUX (DOPMYBaHb.

CaMme 1e «ISTIOYMH TOJUIaHAELb», SKHH 3 SIBIAEThCI K HEBIZOMA
HaanmpupogHa cuna y «bepMyIcbKOoMy TPUKYTHHKY», MO3asKk Lell cyO’ekT He
BU3HAYCHHUI B KPUMIHAJIbHO-BUKOHABYOMY 3aKOHOJABCTBI SIK MPABOMIPHUH Cy0’€KT
KPUMiHAIbHO-BUKOHABYMX TMPaBOBIAHOCWH, ¥ «HAaBOIUTH» MPaBOMOPAIOK Ta
3a0e3meuye pexkuM 0CcOOJIMBHX YMOB y KOJNOHIsX. [Ipy mboMy BapTo 3BEpHYTH yBary,
K e MoAIOHO A0 [Mili Tak 3BaHMX «TITYHIOK» Yy cydacHiii ictopii Ykpainu Ta
«aKTHBICTIB» y ChOrojieHHi. Buxin, y mii cutyaitii, 0a4nuThCs HACTYITHUM:

a) mormoBHUTH 4. 2 cT. 105 KBK micns cinoBocmony4eHHs! «BUKOPHCTOBYIOTHCS
cwH 1 3aco0W KOJIOHI1, OpraHiB i YCTAaHOB BUKOHAHHS TOKapaHb CIOBOCIONYYEHHIM
«a TaKoX BOEHI30BaHI Mipo3ninu JlepaBHOI KpUMiHAJIBHO-BUKOHABUOI CITY:KOH
Ykpainn» Ta BUKJIACTH 110 HOPMY IIpaBa y HOBil peAaKIlii;

0) Bukiactd y HOBill penmakuii cr. 12 «BoenizoBani ¢opmyBaHHS» 3aKoHY
VYxpainu «Ilpo depkaBHy KpEMiHAILHY-BUKOHABYY CIYX0y YKpaiHu», a came :

«BoenizoBani (opmyBaHHs — 1€ Taki miaposdinu Jlep:kaBHOI KpUMiHaJIbHO-
BUKOHABYOI CIIy>)kOM YKpaiHu, sIKi BiIIOBITHO 10 3aKOHY MAarOTh IIPABO JiSTH Y CKIIAI1
OprafiB i ycTaHOB BHUKOHAaHHS ITOKapaHb Ta CIIAYMX 130JATOPIB 1 MPU3HAYEHI IS
3a0e3MeUCHHs] PEXUMY OCOONMBHX YMOB Y IIMX YCTaHOBaX Yy BH3HAYCHUX Y
KPUMiHAIbHO-BUKOHABYOMY 3aKOHO/IABCTBI YKpaiHU BUIIAIKaX).

BucHoBok. Sk mokas3ano BUBYEHHSI HAYKOBOI JITEpaTypH, HA TOKTPHUHAIBHOMY
piBHI 3a3Ha4eHa MpobIeMa € MPeJMETOM aKTUBHUX HAyKOBHX IMOINYKIB 1 TUCKYCIi [12,
¢.234-236], mpore, J0cCi 3aJMIIAE€ThCS HE BHUPINICHOI HA HOPMATUBHO-TIPABOBOMY
piBHI, IO ¥ BHCTyHae OJHIE€I0 3 BIKTUMOTCHHHUX OOCTAaBMH Y MEXaHi3Mi BUYMHEHHS
3nounHiB niepcoHasioM JIKBC Ykpainu y cdepi BUKOHAHHSI TOKapaHsb.
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ABOUT SOME VICTIMOLOGICAL ASPECTS OF CRIME IN THE FIELD
OF CARRIAGE OF UKRAINE

Dzhuzha Anastasia, Duchyminska Lesia

Formulation of the problem. According to the practice and results of special
scientific studies [1], victims of crimes play a significant role in the mechanism of
criminal behavior. To the fullest extent, as established in the course of this scientific
search, this also applies to the mechanism of committing crimes by the staff of the
SCFU of Ukraine in the field of execution of sentences. As A. P. Zakalyuk proved in
this regard in his works, in each case of committing a crime and ascertaining his
causal complex it is necessary to establish, through what exactly the actions of the
victim and in what direction the concrete life situation influenced the criminal, in
particular, created favorable conditions for its negative actions [2, p.313].

At one time, foreign experts have fully reasonedly concluded that the
increased victimization (the process of transforming a person or group of persons into
a real victim, as well as the outcome of such a process) [3, p. 96] do not lead to
biopsychosocial circumstances, but to the lifestyle, under which it is necessary to
understand everyday occupations at work, when conducting a household, during a rest,
at school [4, p. 140]. At the same time, in their opinion, some people have a high level
of attention for crimes (for example, because of the property of significant material
assets). Others are objects of attacks for criminals because they are constantly drawn
into victimological situations, where they easily turn into victims [4, p.140]. Along
with this, as correctly noted by B. M. Golovkin, it is worth noting that most people
find themselves in the role of victim of a crime not because of their individual
victimization, because in fact it can become anyone [5, p. 126]. In this case, the
elevated ability of a person, due to moral and physical properties, becomes a victim of
a crime only under certain circumstances, namely - the presence of victimization (the
probability of becoming a victim of a crime) [3, p.96] in a certain category of persons.
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It is this sign of the scholars [5, p. 126], and the practice is associated with a peculiar
"contribution” of the victim to the crime gang, as it plays the role of an enabling
environment for the realization of intent and the achievement of a criminal outcome.

According to O.M. Dzhuzhi, if this approach is used to study the criminal
mechanism and the role of the victim in it when the crime is committed by the staff of
the Ukrainian SSR, then this should be carried out from two positions, namely: a)
firstly, considering the content of the socio- legal protection and legal rights and
interests of victims of crimes; b) secondly, from the criminological considerations, as
a certain extent, the criminogenic factor, which is part of the structure of determinants
and the mechanism of criminal behavior [6, ¢.200].

It was this approach that was used in the course of this study in clarifying the
content of the victimological aspects of crimes committed by the staff of the SCFU of
Ukraine in the field of execution of sentences. At the same time, both individual and
group victimization of the criminal activity of these individuals was studied.

State of research. The study of scientific literature, showed that quite active
and fruitful in today's issues of victimological direction, in criminology and in general,
scientists such as: V.l. Borisov, VV Golina, B.M. Golovkin, O.M. Dzhuzha, Al
Dolgova, A.l. Denisova, O.G. Kolb, O.M. Kostenko, VO Tulyakov, VI Shakun, VO
Sherkulov and others. However, till now, the victimological aspects of committing
crimes in the field of execution of sentences by scientists have not been fully
investigated, which in turn has an impact on the effectiveness of preventive activities
both in this area of public relations and in general on the state of the fight against
crime.

Statement of the main provisions. In science, under the individual victimality
is understood to be acquired during the life and work of the property of the person
(personality) [5, p.126], and under the group - a specific collective propensity of
certain categories of population with common demographic, social, psychological,
cultural and cultural characteristics for certain circumstances relatively more often
exposed to the danger of causing criminal harm [5, p.128].

Based on the results of the analysis of doctrinal sources, as well as the study of
archival criminal cases (proceedings), violations of the facts of the crimes committed
by the personnel of the organs and penal institutions, during the conduct of this study,
the following victimogenic situations (conditions facilitating the commission of a
crime or provoking an offender to commit such actions, etc. [2, pp. 314]), which
preceded the commission of socially dangerous and criminal acts on the part of the
said persons, namely:

1) the actions of the victim provoked a criminal manifestation of personnel
from the staff of the Ukrainian SSR (for example, actions related to the malicious
disobedience of the administration of the institution of execution of punishment
(Article 391 of the Criminal Code), or actions disrupting the work of the penitentiary
institutions (Article 392 of the Criminal Code)) ;

2) the actions of the victim were negligent (the careless attitude of the
convicted person to the storage of his property; the use of this person by the
apparently defective equipment, etc.);

3) the actions of the victim were lawful and related to the failure to meet the
needs (desires) of the staff of the organs and penal institutions that had a criminal
intention (for example, attempts to involve prisoners in the distribution of narcotic
drugs and other prohibited articles in places of deprivation of liberty).
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Concerning the first victimogenic situation, its essence is that the convicted
persons, by virtue of their legal status, which obliges them to comply in full with the
legal requirements of the staff of the Internal Affairs Committee of Ukraine, as well as
the real status among convicts, which stimulates one or another of the behavior the
said persons in relations with the personnel of penitentiary organs and establishments
carry out provocative actions in order to increase their own authority, which,
ultimately, end with them in the form of socially dangerous consequences on the part
of the personnel. It was as a result of such behavior that those sentenced in 2005 to
2017 were victims of deliberate murders, bodily harm and other crimes against a
person (Section Il of the Special Part of the Criminal Code) (Appendix D). Indicative,
in this context, is the deliberate murder of a convicted person at the Manevich
Correctional Penitentiary of mid-level security, which took place in April 2014, which
was the result of group activities of the personnel headed by the head of this UVP and
his deputy, the next assistant to the head of the colony and all changes in junior
inspectors of the surveillance, security and protection service [7, p.4-5].

The second group of victimogenic situations is connected with careless (self-
confident or careless) behavior of convicted persons in the course of serving a
sentence and intentional or negligent criminal behavior of the staff of penitentiary
bodies and institutions in such cases. Thus, in September 2015, at the Roma
Penitentiary No 56, when returning from the dining room, a conflict situation between
the two convicts was encountered in the eyes of the staff of this UVP, during which
one of them was a metal sharpened plate, which he extracted from the colony's
production zone, through the negligent attitude of the personnel towards conducting a
search of the convicts, inflicted on another convicted stabbing wound [8, p.7]. In 2016
two victims of the inactivity of the staff of the Internal Affairs Department of Ukraine
and inadequate personal safe conduct became the two convicts in the Reykivska
Penitentiary No 73 and the Katerinovska Penitentiary Colony No. 46 [9, p.8].

The content of the third group of victimogenic situations created in the area of
execution of sentences as a result of the commission of crimes by the personnel of the
SCFU of Ukraine is determined by the legal (active) conduct of convicts who oppose
the unlawful behavior of the personnel of the penitentiary organs and institutions. As
established in the course of this scientific search, the victims of crimes are more likely
to be convicted, in particular, of the actions of territorial (interregional) paramilitary
forces of the Ukrainian SSR, who used physical force, special means and weapons in
contravention of the procedure established by law and with regard to persons who did
not have no relation to the illegal activities of other convicts. In 2016, in particular,
there was one case of this nature [9, p.32]. The essence of this problem is that, in
accordance with the requirements of Part 1 of Art. 106 CEC of Ukraine, measures of
physical influence, special means and weapons to the convicts shall be used only if
they exercise physical resistance to the personnel of the colony, do not fulfill its legal
requirements, demonstrate riot, participate in mass disturbances, seize hostages or
engage in other violent actions, as well as in case of escape from custody in order to
stop the said illegal actions, as well as preventing these persons from harming the
environment or using themselves physical force, special means, stray shirt and
weapons. In this case, the said security measures are lawfully and actively
implemented by units of the territorial "interregional™ paramilitary units of the DKVD
of Ukraine, which are involved in the provision of the regime of special conditions in
the colonies (Article 105 of the CEC of Ukraine). Along with this, neither in Art. 105,
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not in art. 106, as in fact, in other articles of the CEC, there is no word about the said
divisions of the Ukrainian SSR.

About the militarized units, the language is conducted only in the context of
the structure and size of the Ukrainian SSR - and only sporadically, in the form of the
phrase "DKVD of Ukraine consists of including from paramilitary formations (part 1
of Article 6 of the Law of Ukraine” On the State Criminal Execution Service of
Ukraine ") » In addition, in Art. 12 of this Law states that paramilitary formations are
units that, in accordance with the law, act as organs and penitentiaries, investigative
detention facilities intended to protect them, and prevent and suppress acts that disrupt
the work of correctional institutions. And then, as in the theater of the absurd: the legal
status of the personnel of these units is determined not by law, as stipulated in clause
14 of Art. 92 of the Constitution of Ukraine, and by subordinate departmental legal
acts (initially the Ministry of Internal Affairs - DPUVPVP - DPTS, and for today - the
Ministry of Justice of Ukraine), which have a limited access, that is, for convicts, are
unknown. Moreover, even in the Presidium of the Verkhovna Rada of Ukraine, there
is no reference to the activity of the paramilitary units of the Internal Affairs
Department of Ukraine. In particular, in Item 2 of the XIX "Supervision of the
Convicted" it is noted that according to Art. 105 KVN, for the maintenance of law and
order in the Pl on the basis of a special plan, which is made by the head of the
institution and approved by the head of the territorial office of the Ministry of Justice
of Ukraine, may be involved in the forces and facilities of other organs and penal
institutions reported by the district prosecutor and the prosecutor at the location of the
administrative unit [10].

And again, in this normative legal act, there is not a single word about the
paramilitary formation of the DKVD of Ukraine, but there is only a remark (f.
Remargue - note - explanation of the author to the text, which gives a brief description
of the situation of action or peculiarities of the behavior of the person.) [11 , p.497]
that in order to maintain law and order in accordance with Art. 105 KVK can be
involved in the forces and means of other bodies and penal institutions. But, as it
follows from the content of Art. 11 KVN, the paramilitaries of the DKVS of Ukraine
neither to the bodies nor to the penal institutions as "additional forces" are not
included. Moreover, the content of Art. 12 of the Law of Ukraine "On the State
Criminal Execution Service of Ukraine" does not correspond with the content of Art.
105 KVN, which provides for more legal grounds for engaging in special regime
conditions in the prisons of units of paramilitaries.

It is this "flying Dutchman" who appears as an unknown supernatural force in
the "Bermuda Triangle", because this subject is not defined in the criminal-executive
legislation as a legitimate subject of criminal-executive relations, and "leads" the rule
of law and ensures special conditions regime in the colonies. At the same time, it is
worth paying attention, as it is similar to the actions of the so-called "aitoshki" in the
modern history of Ukraine and "activists" in the present. The output, in this situation,
is as follows:

a) to supplement Part 2 of Art. 105 KVN after the phrase "use the forces and
means of the colony, organs and penal institutions” with the phrase "as well as the
paramilitary units of the State Criminal Execution Service of Ukraine" and to set this
rule of law in a new wording;

b) in the new wording of article. 12 "Military Forms" of the Law of Ukraine
"On State Criminal Execution Service of Ukraine”, namely:
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"The militarized formations are the following units of the State Criminal
Execution Service of Ukraine, which, in accordance with the Law, have the right to act
as organs and institutions of the execution of sentences and investigative detention
facilities and are intended to provide special conditions to the regime in these
institutions in cases specified in the Criminal Law of Ukraine »

Conclusion. As the study of scientific literature showed, at the doctrinal level
this problem is the subject of active scientific research and discussion [12, p.234-236],
however, it remains unresolved at the regulatory level, which is one of the
victimogenic circumstances in the mechanism of committing crimes committed by the
staff of the Ukrainian SSR in the field of execution of sentences.
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