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Streszczenie. Artykut poswigcono poszczegdlnym zagadnieniom dotyczacym formy
fiksacji przeszukiwania. W kontekscie przedstawiono kluczowe postanowienia naukowe z
zakresu kryminalistyki i procesu kryminalnego oraz przeanalizowano dane statystyczne i
obowigzujace ustawodawstwo kryminalistyczne, co daje mozliwo$¢ w pelnym zakresie
zrozumie¢ 1 oceni¢ badang problematykg. We wnioskach autor przedstawia kluczowe
zagadnienia dotyczace rozstrzygniecia aktualnych problemow.
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Abstract. The article carries the materials about some questions concerning the forms
of the search fixing. The author describes key scientific positions of criminalistics, criminal
process, analyzes statistical data and current criminal procedural law. To summaries the author
suggests ways to solve actual problems.
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OCOBJMBOCTI ®IKCAIIIi OBHIYKY 3A JJOIIOMOI'OIO TEXHIYHHX
3ACOBIB I YAC JOCYAOBOI'O PO3CJIIAYBAHHA

HeuBajab AHHA
a0 tonKm xagheopu KpuMiHaricmuxu ma cy0080i MeouyuHu
Hayionanvnoi akademii enympiwnix cnpas, Kuis, Yxpaina

Amnoranis. CrarTs NpucBsiYeHa OKPEMHUM ITUTAHHSM, 10 CTOCYIOThCS (OpM (iKCyBaHHS
o0myKy. Y KOHTEKCTI PpO3KPUTO KIIIOYOBI HAYKOBI  IOJIOKEHHS  KPHMIiHAJIICTHKH,
KPUMIHAJIBHOTO IIPOLECY, IPOAaHaIi30BaHO CTaTUCTUYHI JaHI Ta YWMHHE KpUMiHAJIbHE
npolecyaibHe 3aKOHOIABCTBO, IO HAJIA€ MOXKJIMBICT MOBHOIO MIpOIO 3pO3YMITH Ta OLIHUTH
JIOCIIJIXKYBaHy TpoOIeMaTuky. Y BHCHOBKY aBTOPOM 3alpOIIOHOBAHI KIFOUOBI TIOJOKECHHS
BUPIIICHHS aKTyaJIbHUX NMUTaHb.

KarouoBi cnoBa: oOmyk, ormsn, ciiggi (po3mrykosi) aii, HermacHi ciimadi (po3mIykoBi)
nii, ¢opmu (ikcarii, TPOTOKOIIOBAHHSA, 3BYKO- Ta BiJ€O3amHMCyBaJbHI TEXHIYHI 3acolw,
JIOKa3yBaHHSI.

IlocranoBka  mpoOaemu. IlpakTtmka  3actocyBanHs  KpuMiHamsHOTO
nporecyaibHOro Koxekcy Ykpainu (mam — KIIK) cBigunTh mpo Te, 1m0 naHuid 3aK0H
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HE B MOBHIN Mipi peryJioe MOpsaaoK MPOBEACHHS CIiaUuX (PO3LIyKOBHX) Iiil. Pazom 3
M, y kKoHTekcTi 3MiH g0 KIIK Bix 15 rpyaus 2017 poxy, 0oco0nuBoi akTyalabHOCTI
HaOyJl0 THTaHHS, MIOAO TPOIECYATFHOTO TOPAAKY OOOB’SI3KOBOTO (hiKCYBaHHS
00IIyKY, 32 IOTIOMOTOFO 3BYKO- Ta Bi/I€03aMICYBATBHAX TEXHIYHUX 3aC00iB.

VY 2016 p. Ha BukonanHs nonoxkenb KIIK cuimui cynni posrmsaynu 486 tuc.
KJIOTIOTaHb CIIIYNAX, TMPOKYPOPIB Ta iHIMX 0ci0, mo Ha 4,8 % OimbpIne MOPiBHIHO 3
2015 p. [10]. Pa3oM 3 TuM, 110 CTOCYETHCS caMe KIIOMOTaHb PO MPOBEACHHS OOIIYKY,
T0 mpoTsiroM 2016 poKy Ha pO3TJIISL CIIAYMX CYIAiB MOAaHO 94,7 THC. KIOMOTaHb, 110
Ha 20,7 % OGinpuie y mopiBHsHHI 13 2015 pokom (75,1 Tuc. kionoTans). BapTo Takox
3a3HAYUTH, IO KIJIBKICTh HAIXO/DKEHHS KJIONOTaHb MPO IPOBEACHHSA OOLIyKYy
NpOJOBXKY€ 3pocTatu: 59 tuc. 3a I miBpiuus 2017 poky, mio iumie Ha 8§ THC. MEHIIEe
piunoro mokasnuka 2014 poky [11]. JlaHi cTaTUCTHYHI MOKA3HWUKHU, SIK HaWKpalle
M IKPECIIOI0TH 3HAYYIIICTh OONIYKY Ha JOCYIOBOMY PO3CIiTyBaHHI.

ABTOpHu mpoekTy 3akoHy Ykpainum Bim 15.11.2017 Ne7275-1 BBakaroth, IO
OCHOBHUMH MPOOJICMHMMH TUTAHHSIMM, SKi BHHHKAIOTh IIJI Yac 3IMCHEHHS
JIOCYIOBOTO PO3CITiTyBaHHS €:

—BIJICYTHICTh MOXITUBOCTEH 3asBHUKA OTPUMYBaTH iH(OpMAIi0 Mpo Xif
JIOCYZIOBOTO PO3CIiyBaHHS Ta OCKap)KyBaTH PIlICHHS, Tii 9M OE3MisUTBHICTH OPTaHiB
JIOCYIOBOTO PO3CIilyBaHHS Y BCTAHOBJICHOMY 3aKOHOM TIOPSIIIKY;

—HEIOCKOHATICTh TOPSAKY TPOBEACHHS OOIIyKYy JKHATIAa YW  IHIIOTO
NPUMIIIEHHS] OpraHaM¥ JIOCYIOBOTO PO3CIiAyBaHHSA, 30KpeMa KOJH B 1X MpPOBEICHHI
OepyTh yYacTh HEYIOBHOBAKEHI HAa TE€ OCOOM YHM JO TPOTOKOJIB CITYUX mHiit
BHOCHTBCS HEJOCTOBipHa iH(popMalis Mpo MOKa3HW, OTPUMAHI il 4ac MPOBEICHHS
00MIyKiB;

—oA0 OE3MmiJICTABHOTO BWIIYYEHHS OpraHaMH JIOCYIOBOTO PO3CIiyBaHHS
OpUTIHAJIIB JOKYMEHTIB Ta KOMITIOTEPHOI TEXHIKH Yy CyO'€KTiB TOCIONApIOBaHHS, SKi
(haKTUYHO Mapai3yloTh POoOOTY Cy0'eKTIB rocofaproBaHHs [3].

TakuM YMHOM, BHIIE IepepaxoBaHi MPOOJEMHI acHeKTH HOTPEOYIOTh
KPUMIHAJIBHOTO MPOLECYaIbHOT0 Ta KPUMIHAJIICTUYHOTO BPEryJIOBAHHS, 3 METOIO
3a0e3neueHHs JOTPUMAaHHS NpaB YYaCHUKIB KPUMiHAJIBLHOIO MPOBAIKEHHS Ta 1HIIMX
0C10 PaBOOXOPOHHUMH OpPraHaMH IIiJ] Yac 3A1HCHEHHS JOCYI0BOI0 PO3CIIiTyBaHHS.

Mertoro 1i€l CTaTTi € pO3MIIsA] OKPEMHUX MUTaHb, O CTOCYIOTHCS (IKCYBaHHS
00IIyKy, a TaKOX Ha OCHOBI HayKOBUX MOJOKE€Hb KPUMIHAIICTUKH, KPUMIHAIEHOTO
Ipolecy Ta HalpalloBaHb OPraHiB JIOCYOBOTO PO3CIiAYyBaHHA MNPOaHai3yeMO
edekTHBHICTh PopM QiKCYBaHHS CIITUUX (PO3ITYKOBUX) JIiH.

BuBuenHio npobieMaTHku (iKCyBaHHS CIIAYMX (PO3LIYKOBUX) il miJ dac
KPUMIiHAJIBHOTO TPOBAPKEHHSI PUCBATHIM CBOI mparni Taki Haykosui: T.A. AOyIoB,
P.C. Benkin, O.B. batiok, O.I1. Bamyk, B.A. )Kypasens, M.M. Jlucos, [.B. Makapos,
A.I1. Haruoitawmid, JI.JI. Yoanosa, B.C. Illumkid ta iH. OgHaK y KOHTEKCTI 3MiH JI0
3aKOHOJABUYMX AaKTiB [OJ0 3a0e3Me4YeHHs JOTPUMaHHS TIpaB  YYaCHHKIB
KPUMIHAIBHOTO TPOBA/DKEHHS T4 IHIIMX OCI0 MPaBOOXOPOHHWMHM OpraHaMH TIiJ 4yac
3JIIHCHEHHS JIOCYIOBOTO PO3CIIiyBaHHS MUTaHHS (ikcaiii caimaux (pPO3UIyKOBHX) il
3aJIMIIAIOTHCS aKTyaJIbHUMHU Ta HOTPEOYIOTh BUBYECHHSI.

Bukaan ocHoBHOI mpodaemu. Sk 3a3mavae O.Il. Bamyk, mocmimkeHHS
npobiem  ¢ikcarii KpUMIHATBHOTO TIPOBA/PKEHHS aKTYyali3yeTbCs MPOIECOM
BJOCKOHAJIEHHS! KPUMIHAJIBHOTO MPOLECYyaIbHOTO 3aKOHOJABCTBA, L0 BHOCUTD TEBHI
KOPEKTUBH B IUTaHH: 3aKpiIUICHHs Noka3iB. Ha maHomy erami akTyansHICTH ikcarii
HeBepOaIbHOI iHpOpMaIlii 00YMOBIIIOETHCS TAKOXK IHTEHCHBHUM PO3BUTKOM TEXHIKH,
254 © Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2017 Ne 4 (20)

10 3aCTOCOBYETHCA B KPUMIHAIILHOMY MPOBAKEHHI Ta ii CyYaCHUMH MOXKITUBOCTSAMU
[7, c. 141].

Ha nymkxy B. €. IllaGanina, dikcariss ciig4goi AisUTBHOCTI - 1€ MisUTbHICTh
MEBHUX 0Ci0, KOTpa BHKOHYETHCS 13 AOJEPKAHHSIM MPOIECYaIbHUX MpPaBHI 1 3a
JIOTIOMOTOI0 3aCO0IB Ta TPHUHOMIB KPHMIHAJIICTHKH 1 CIpsSIMOBaHAa Ha 30epeKCHHS
(GakTUYHUX NaHUX, IO MAlOTh BIJHOIIEHHS O KPUMiHAJIBHOTO MPOBAaKEHHA [8,
c. 166]. binpm yckiagHene Bu3HaueHHs (piKCyBaHHS TOKa30BOi iH(pOpMaIii mpormoHye
M. M. Jlucos: «lle ocobnmBa BUAOBOTHIIOBA TpymHa il 3 BUSABICHHS Ta PO3KPUTTS
3JI0YUHIB, 332 JIOTIOMOTOI0 SKHX OTOTOXKHIOIOTHCS 1 30€piraroThCs (KOHCEPBYHOTHCS)
aTpuOyTHBHI, MPOCTOPOBO-YaCOBi, I'€HETHYHI Ta (YHKIIOHANBHI XapaKTEPUCTHUKU
CTaHiB 00'€KTIB, TIPOIIECIB, SBHIII, 10 BUKJINKAHI 3JJOYMHHOIO TisUTBHICTION [9].

Tpaguuifino  Haibinemr  momupeHow  (opmoro  (ikcyBaHHSA — CIIgUMX
(po3mykoBux) mii, 30KpeMa # O0OIIyKy, Ha eTami JOCYIOBOTO pO3CIiAyBaHHS
BHCTYTIA€ POTOKOTIOBaHHA. [[pOMy cripusie mo3uirisi 3akoHOIaBI, a came 4. 1 cT. 104
KIIK, 1o Xix i pe3ynbTaTi MpoBeIeHHS MPOIeCyabHOI Jil PIKCYFOThCS y TPOTOKOII.

Baptoto yBaru € nymka T.A. AOymioBa, 1o mo0Oy10Ba CUCTEMH J0Ka3iB TiIIBKU
Ha TijcTaBi HasfBHOI imeanpHOI iHGopMarii (ITOKa3aHHS CBiAKa, IMOTEPIILIOTO,
MiJJO3PIOBAHOTO) MOXKE CIPUYMHUATH 3TOJIOM 1 HEOOIPYHTOBaHE CIPOCTYBaHHS,
MOMMJIKOBY 3MiHy, ¢(anbcudikamiro W migMiny. TomMy AOCTaTHIM Jjisi JTOBEIEHHS
MOYKHa BB&KATH TUIBKM TOW KOMIUIEKC iH(pOpMAaLii, y SKOMY HAaJeKHOI MipOlo
(CTOCOBHO KOHKpETHOi CHTyallii B pPO3CIiAyBaHHI) IOETHYIOThCA idealbHi I
MaTepiajibHi Jkepena A0kasis [6, ¢. 199].

CnymHo 3a3Hadae  A.B. JKypaBemb, 110 MOCBiIYyBajdbHAa MisUTLHICTB
PO3TISAAAETHCS K HEBIJl'EMHA CKJIQI0Ba CIIIUO0i JISUTBHOCTI, CYTHICTh SKOi TOJSTaE y
BiTOOpaKeHH1 3TiHO 31 BCTAHOBJICHWMH 3aKOHOM (hopMaMu (PaKTHYHUX JAHUX, IO
MaloTh 3HAYEHHs Y KpUMiHAJIbHOMY MIPOBA/IXKCHHI, & TAKOXK YMOB, 3aC00iB 1 crtocobiB
iX BUSIBJIGHHS 1 3aKpirvieHHs. JlaHuit BUJ JISUIBHOCTI Mae BaroMe (PYHKIIOHAIbHE
MpU3HAYEHHS, OCKUIBKHM PEe3yJlbhTaTH BHKOHAHHS OYyIb-SKWX IHIIMX BHIIB CIiA401
JUSUIBHOCTI BTpPAYalOTh CBOE JIOKA30BE€ 3HAYCHHS 3a BIJACYTHOCTI X IOCBITYECHHS
(dpikcamii) [8, c. 164]. Takum uuHOM, (iKCyBaHHS XOIy Ta Pe3yJbTATIB CIiAYMX
(posmykoBuX) 1iil, Ha AYMKY OUTBIIOCTI BYEHUX IMPOIECYATICTIB Ta KPUMIHAIICTIB €
CaMOCTIHHUM eTaroM OOITyKy Ta BIUIMBAE HA PE3yJIbTATUBHICTH JIOKa3yBaHHS.

Mu moromkyemocs i3 nymkoro O.I1. Bamyka, mo He Bci jJaHi YCHOTO
MOBJICHHS, 3HAXOATh BiOOpaXEHHS B TMPOTOKONI Ciimdoi (po3mIykoBoi) ii.
Hanpukian, HeBepOanbHi MpOSBM yCHOTO MOBJIEHHsS, ab0o iHQopmarmis, 1m0
nepeaeTbcss y4acHHUKaMu Ciniiol (po3mykoBoi) il 3a JOMOMOrow HeepOalbHUX
3ac00iB CIUIKYBaHHS, CIPUHMAIOTHCS CITITYMM SIK OpieHTYI04a iHpopmartis [7, c. 141].

CporomHi y [JisIBHOCTI OpraHiB  JOCYJOBOTO PO3CITiIyBaHHS BHHHUKAE
00’eKTHBHA  HEOOXiTHICT,  3aCTOCYBaHHs  TEXHIYHMX  3aco0iB  (ikcyBaHHs
KPUMIHAIBHOTO MPOBaKeHHs, nependadenux crartsmu 103 ta 107 KIIK. 3okpema,
MO3UTUBHUM aCIIEKTOM € BHKOPUCTAHHS 3 LI€I0 K METOI0 1HHOBALIWHUX TEXHIYHUX
3aco0iB, 30KpeMa, O€3MIJIOTHHX  JITAOYMX  amapariB  (IpOHIB),  CHCTEM
BiJICOCTIOCTEPEKEHHSI, 3 MOMKIIMBICTIO TEPETIISY Bijieo3anucy uepes3 Mepexy [aTepHer
TOLLIO.

OO0myk y cucreMi ciiguux (pO3IIYKOBHX) Jili Mae ocoOJHMBE 3HAYCHHS,
MOB’S3aHE 3 MOXKJIMBICTIO OTpUMaHHS iHGOpMAIlii, II0 Mae 3HAYCHHS I
KOHKPETHOTO KPHMIHAJILHOTO TpoBa/DKeHHA. Sk 3a3Hauae T.A. AOymioB, moka3oBe
3HAUEHHS PE3yJbTaTiB OOIIYKY BU3HAYAETHCS THM, IO TPOTOKOJ OOHIyKy (Qikcye
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HOro MO3UTHBHI 20O HEraTWUBHI pe3ylbTaTH, TOOTO BHABJICHHS a00 HE BHABICHHS
npeaMeTiB 1 JOKyMEHTIB, — 1Ie Oe3mocepeHe JuKepeno OokasiB. Pazom i3 TuM, He
MOJKHA BBa)KaTH Tporiec ¢ikcarlii mepediry Ta pe3ynbTaTiB 0OIIyKY CyTO TeXHIYHUMH
nmismu [6, c. 200]. IIpoTtokonm oOmIyKy € KepenoMm [oKa3iB, i HWOT0 KpWMiHAIbHA
nporecyaibHa (GopMa HEPO3PUBHO TIOB’s3aHA 13 KPUMIHATICTUYHUM TaKTHYHHM
acmeKToM, IO 3a0e3MedYnTh WOTO HAIEKHICTh, IOIyCTUMICTh, 1, SK HACHIJIOK,
MOJKJIMBICTh BUKOPUCTAHHS Y TIPOIIeCi TOKa3yBaHHS.

Bigmosigno g0 m. 1 u. 1 cr. 107 KIIK Vkpainu, pimeHHS 1po Qikcarliro
MpoIeCyanbHOi il 3a JOMOMOTOK TEXHIYHMX 3aco0iB Mix 4Yac J0CYJOBOTO
po3ciigyBaHHSI TpUiiMae ocoda, sKa MPOBOAWUTH BIAMOBITHY HpOIleCyalbHY Iif0. 3a
KJIOMOTAHHAM YYacHUKIB TpOLECyanbHOI [ii 3acTOCYBaHHS TEXHIYHHX 3aco0iB
¢ikcyBaHHS € 000B’sI3KOBUM. Pa3oM i3 THM, 3aKOHOMABIIEM, 3 METOI 3a0€3MCUCHHSI
MOTPUMAHHS TpaB YyYaCHHWKIB KPUMIHAIBHOTO TIPOBR/DKEHHS Ta IHIIUX OCI0
MPaBOOXOPOHHUMH OpraHaMH TMiJ dYac 3IHCHEHHS JIOCYIOBOTO PO3CIidyBaHHS,
nepeadaueHa 0co0MBa MPoIeaypa MpoBeaeHHs o0myKy, a came 4. 1 ct. 107 KIIK
JIOTIOBHEHO ITyHKTOM 2, TIPO Te, M0 BUKOHAHHS YXBaJM CIIJYOTO CYAJi, CYAy IIPO
MIPOBEJICHHS OOIIIYKY B 00OB’I3KOBOMY TOPSAKY (PIKCY€ETHCS 3a TOTIOMOTOO 3BYKO- Ta
BiJlco3aniCyBaJIbHUX TEXHIYHHX 3aco0iB. besmepepBHa Bifeodikcaiis MpoBeaeHHS
cmiyoi (po3IIyKoBOi) il HagacTh 3MOry OUIBII TIOBHO BiJTBOPUTH OOCTaHOBKY,
3a0e3MeYnTh KOHTPOJb SK 32 MISTTBHICTIO OpPraHiB JOCYI0BOTO PO3CIiyBaHH, TakK i 3a
MOBEJIIHKOIO 1HIIMX YYaCHUKIB Ta 0Ci0.

Pazom i3 TuM, BHIIEBKa3zaHa HOBeNla TOCTajda aKTyaJbHUM NHUTaHHIM Yy
KOHTEKCTi iHImOi crmiguoi (posmrykoBoi) nmii — ormsagy. Hopma KIIK, crocosO
BUKOHAHHS YXBaJlU CIIAYOTO CY/AI, CYAYy IPO MPOBEIEHHS OOIIYKY i3 000B’SI3KOBUM
¢bikcyBaHHSIM 32 JONOMOIOI 3BYKO- Ta BiJ€03allUCYBAILHUX TEXHIYHUX 3ac00iB,
mictutbess Jume y crarti 107 KIK rtmaBn 5 (DikcyBaHHS KPUMiHAILHOTO
npoBaukeHHs. [IponecyaibHi pillleHHsI) Ta CTOCYETHCS 3arajbHOIo MOPSAKY IiJ Yac
KpUMIiHAIBHOTO TpoBa/pKeHHs. BomHowac no cremianbHoi HopMu (cT. 236 KIIK),
KO0 (PaKTHYHO PEryIaMEHTOBAHO MPOIEAYPY MPOBEACHHS OOIIYKY, 3MiHH, CTOCOBHO
000B’SI3KOBOTO (hiKCyBaHHSA 32 JOMOMOTOI0 3BYKO- Ta Bi/I€O3aTUCYBATHHUX TEXHIYHUX
3aco01B, HE BHOCWIHCE. Pa3oM 3 TuM, BiamoBiaHo 10 4. 2 cr. 237 KIIK, ormsa xutia
Yd IHIOIOTO BOJIOMIHHSA OCOOM 3MIMCHIOEThCS 3rigHo 3 mnpaBwiamu  KIIK,
nepeaoadYeHUMHE JJIs1 OOIIYKY JKHTIIa YH iHIIOTO BOJOAIHHS ocobu. Came BiJICYyTHICTh
0e3nocepeTHHOr0 HOPMATHUBHOTO 3aKPIIUIEHHS HEOOXiqHOCTI (iKCyBaHHS OTISAY 3a
JIOTIOMOTO0 3BYKO- Ta Bi/I€03alMCYBaJIbHUX TEXHIYHMX 3aCO0IB, CTAJO MPOOIEMHUM
MUTAHHIM Yy JTISJIBHOCTI OpPraHiB J0CYJ0BOIO PO3CIIiIyBaHHS.

[ane nutanHs Oyno pPO3’SICHEHO JHCTOM [ OJOBHOrO CIIJYOTO YHpPaBIiHHS
Harrionansnoi momimii Ykpaian Bix 13.12.2017 Ne23893/94/3/4-2017, BigmoBigHo 10
SIKOrO 3MIMCHEHHS OISy caMe Ha IiJACTaBl yXBajid CIIIY0ro Cyaai morpedye
000B’3KOBOTO  37iMiCHEHHA 3BYKO- Ta Bigeodikcauii npouecyambhHoi mii. Lle
00yMOBIIEHO HEOOXIJHICTIO 3IIHCHEHHS NpOLECYalbHUX i 32 yXBaJOIO CIiJ40ro
CyJl/li, a came TiJITOTOBKU BiJMOBITHOTO KJIOTIOTAHHS Ta MOTO/HKEHHS 3 TIPOKYPOPOM,
npes’sBJICHHS yXBallk 1 HajaHHs 11 Komii mepel Mo4aTKoOM IMpolecyaibHol il ToIo.
Pazom 3 tum, BpaxoByrtoun cr. 233 KIIK (IIpoHUKHEHHS 0O >KMTIa YHM I1HIIOTO
BOJIOMIHHS 0COOHM) 3IIHCHEHHsS 3BYKO- Ta Bijeodikcaiii mporecyanbHol Iii He €
000B’S3KOBUM 3a YMOBH HAsSBHOCTI TOOPOBIIBHOI 3romd 0OCOOW, KpiM BHITaIIKiB
HasBHOCTI KJIOMIOTAaHb YYACHUKIB JAHOI 1114901 (PO3LIyKOBO1) [ii.
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Opmnak, He 3pO3yMUIMM € MATPYHTS 3000B’SI3aHHS 3aCTOCOBYBAaTH 3BYKO- Ta
BiJle03aNKCyBaIbHI TEXHIYHI 3aco0u nuiie mix yac oomyky. [lepenbaueni 20 rimaBoro
KIIK Ykpainu cmigdi (po3irykoBi) Aii He po3MeXOBaHi 3a 3HAYYIIICTIO YU OYyIb-SIKUM
IHIIIM KPUTEPIEM, IO A€ 3MOTY POOUTH BHCHOBOK IIPO X «IIPOIECYaTbHY PiBHICTHY.
Hampukian, BapTo 3a3Ha9NTH, IO TTepeBaXkHa OUTBIIICTh KPUMIHATBLHUX TIPOBAIKEHD
micTate orsif (cT. 237 KIIK Ykpainn), Ha BiAMiHY BiJf 4aCTOTH MPOBEICHHS OOIIYKY.
Bignosigao mo 4. 3 cr. 214 KIIK VYkpainw, ormsim SBISETbCS €IWHOIO CITITIOI0
(po3IIYyKOBOIO) /i€l0, TPOBEIEHHS SKOT MOXKIIMBE O BHECEHHS BiOMOCTEH y €nuHuUit
peeECTp TOCYIOBHUX PO3CIiTyBaHb. TOMy 3aCTOCYBaHHS TEXHIYHUX 3ac00iB (DiKCyBaHHS
KPUMIHAJILHOTO TPOBA/PKCHHS OyJo O JOJATKOBHM 3aXOJI0OM, IIOAO 3a0e3NeueHHS
MpaB yYacHUKIB ciimuoi (posmrykoBoi) aii. OTxe, Ha Hamly AyMKY, HOpMa IIOJIO
3MiACHEHHSI 3BYKO- Ta Bijieodikcarlii He Oyze 3aiBOO I i)l Yac MPOBEACHHS OTJISITY.

BapTum yBaru Takox € MUTaHHS 3aCTOCYBaHHS TEXHIYHHMX 3ac00iB Qikcarii mixg
4yac TPOBEACHHS HermacHux cmimuux (posmykoBux) aitt (mami HCPI). Ha mamry
IYMKY, Bifieo (hikcaiisi CIIprsi€ ONTHMI3aIii MpoIecy MOoKa3yBaHHS, 30KpeMa, TOKa3u
CTalOTh HAIIJHUMH, a TPOLEC IX OTPUMAHHS MPO3OPIIIMM Ta MEPEKOHIUBIIIUM.
PazoM i3 TiM, BUKOPUCTaHHS y XOA1 JOCYIOBOTO po3chimyBaHHs pesynbraTiB HCPI,
AKi MICTATBCA Ha TeXHIYHMX 3acobax ikcamii, Aemo yckiagHeHe. 30Kpema,
JIOJy4eHHs BimomocTel, orpumanux y xoai HCPJ/I, mo marepianiB KpUMiHAJIBHOTO
MPOBAPKCHHS MOXKIIMBE JIMIIIE TICIs MPOLEIYypPH PO3CEKpeUyBaHHs, 10 TpuBae 10 10
ni0 3 MOMEHTY OTpHUMaHHS KIJIOMOTAHHS BIiMMOBIZHUM Imimpo3mimoM ( 1. 5.26
[HCTpyKLil Mpo opraHizamito MpoBeAEHHsI HETNMAaCHUX CliTuuX (PO3MIYKOBUX) il Ta
BUKOPUCTaHHS iX pe3ynbTaTiB y KPUMIHAJIBHOMY TPOBa/KeHHI Bix 16 mucromazna
2012 pOKy
Ne 114/1042/516/1199/936/1687/5). IIpoTe, Ha MPaKTUL TPAIUISIOTHCS BUIIAAKH, KOJIU
No/Ii0HI 3BOJIIKAHHA HETaTHBHO BIUIMBAIOTh HA XiJl KPUMIHAIBHOTO MPOBAKEHHS.
Takox TpoONEMHUM THTaHHSAM € igeHTH]ikamis ocib, mo Qirypyiotb Ha
OmepaTHBHUX  Bifeo3zamucax. HemooAWHOKUMH €  BUNAIKH  OCKap)KeHHS
NPUHANIEKHOCTI KOHKPETHUX 0ci0 1o mofil, 3adikcoBanux y xoai HCP. ¥V Takomy
BUIAJKy BUHHKAE HEOOXIIHICTh MPOBEIACHHS BIINOBITHUX €KCHEPTHHUX JOCIIIKEHbB,
o, 3 ypaxyBaHHSIM CEKPETHOCTI NpOIEIypHd OTPHUMAHHS JaHUX BiJOMOCTEH, €
CKJIQTHAM 1 TPUBAIMM ITPOIECOM.

3a tBepkeHHsM B.A. XKypaBs, BUKOPUCTaHHS TEXHIYHUX 3ac00iB B OKPEMHX
BUTAJKAX YCKJIAHIOE OPTaHi3aIlifo i TAKTUKY MPOBEISHHS Ciimuoi (po3mIykoBoi) mii,
MpoTe, BOAHOYAC Bifeo (ikcallis € 3ac000M MPHUCKOPEHHS 1 TOJETHIeHHS POoOOTH
cmiguoro [8, c. 167]. Ha »anb, nHopmu KIIK miomo mpoBeneHHst OOIIyKY JKUTIA YH
IHIIIOTO BOJIOJIHHS OCOOM, 30KpeMa CKJIaJaHHS IPOTOKOJY, 3IIHCHEHHS 3BYKO-,
Bifeodikcaii, He MiCTATh YCiX HEOOXIIHUX OpraHi3aliifHO-TAKTUYHHX 3ax0/iB. Pazom
i3 TUM, JOTPUMaHHS KPUMIHAIBHOI IMpoIecyanbHOl (GOPMH HEMOXKIHBE 0€3 psIy
oprafizarifiHux il ciaiggoro (MOPSIOK 3aCTOCYBAaHHS 3BYKO- Ta BiJICOTEXHIKH,
3aCBITYCHHS OCi0 MOHATHX, TOYHHK OIHC 3aCTOCOBAHHMX TEXHIYHHMX 3aCO0IB TOIIO).
JlaHi mUTaHHS € aKTyaJTbHUMHU Ta EPCIIEKTUBHUMH IS MTOATBIINX JTOCTIKEHb.

BucHoBOK. TakuM  YUHOM, ¢ikcamis  O0mIyKYy 3a  JOIOMOIOO
BiJI€03aNMCYBAIBHUAX TEXHIYHHUX 3aCO0IB € MPOrPECUBHUM Ta €(DEKTUBHUM 3aXO0JIOM Y
KOHTEKCT] 3a0e3MeUeHHs] JOTPUMAaHHs paB YYaCHUKIB KPUMIHAIBHOTO TPOBAKEHHS
Ta IHIOIAX OCI0 TPABOOXOPOHHMMH OpTaHAMH IIiJl Yac 3MIMCHEHHS IOCYIOBOTO
po3ciigyBaHHsA. Pa3oM i3 THM, Ha Hally AyMKY, ICHYIOTb MUTAHHS, SIKI MOTPEOYIOTH
MOJANBIIOTO BUBYCHHS Ta BIOCKOHAICHHS, IIOJIO:
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. _________________________________________________________________________________________________________________________________________________]
—3aKpIMJICHHS Ha 3aKOHOJABUOMY PiBHI MOPSAKY 3AiMCHEHHS Bimeodikcarrii mis

yac oOIIyKy (3 SIKOTO MOMEHTY PO3MOYMHATH Bifieo (hiKCyBaHHS, XTO came 31 CKIaay

CJTiT90-0TIePaTHUBHOI TPYNHU MOBUHEH POBOJUTHU BiI€O3HOMKY TOILIO);

—3a0e3MeyYeHHs OPraHiB JOCYAOBOTO PO3CIiAyBaHHs HEOOXITHUMH TEXHIYHUMU
3acob0aMm Bijeo3amucy Ta IHIIUMH €JNeKTPOHHHUMH HOciaMu iH(opmarii, s
3niicHeHHs (piKCyBaHHS CHiTUUX (PO3IIYKOBHX) TiH.

—pOo3p0o0ICHHS TPAKTUIHO-METOANMYHUX PEKOMEHMIAIli, IOA0 OpraHi3alliiHo-
TaKTUYHHX 3aXOJiB NpH Bifeodikcallii o0myKy.
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DOCUMENTATION SEARCH FEATURES BY USING TECHNICAL
EQUIPMENT DURING THE PRE-TRIAL INVESTIGATION»

Nechval Anna

Formulation of the problem. The practice of the application of the Code of
Criminal Procedure of Ukraine (hereinafter referred to as the CPC) indicates that this
law does not fully regulate the procedure for investigating (investigating) actions. At
the same time, in the context of the changes to the CPC of December 15, 2017, the
question of the procedural order of mandatory registration of the search, with the help
of sound and video recording equipment, became a matter of special urgency.

In 2016, in pursuance of the provisions of the CPC, investigating judges
examined 486,000 petitions of investigators, prosecutors and other persons, up 4.8%
from 2015 [10]. However, as far as requests for a search are concerned, during the
year 2016 94,700 petitions were filed for investigation by investigating judges, which
is 20,7% more compared to 2015 (75,1 thousand petitions). It should also be noted
that the number of requests for a search continues to grow: 59 thousand for the first
half of 2017, which is only 8 thousand less than the annual indicator for 2014 [11].
These statistics are the best way to emphasize the significance of the search for pre-
trial investigation.

The authors of the draft Law of Ukraine dated 15.11.2017, No. 7275-1, believe
that the main problem issues that arise during the pre-trial investigation are:

- lack of the applicant's ability to receive information on the progress of pre-trial
investigation and to challenge decisions, actions or inactivity of the bodies of pre-trial
investigation in accordance with the procedure established by law;

- the imperfection of the procedure for conducting a search of a house or other
premises by the bodies of pre-trial investigation, in particular when unauthorized
persons are involved in their conduct or inaccurate information about the evidence
obtained during the conduct of searches is entered in the conduct of investigative
actions;

- concerning the unjustified exclusion of the organs of pre-trial investigation of
the originals of documents and computer equipment from business entities, which in
fact paralyze the work of business entities [3].

Thus, the above listed problem aspects require a criminal procedural and
forensic settlement, in order to ensure that the rights of the participants in criminal
proceedings and other persons to the law enforcement authorities are respected during
the pre-trial investigation.

The purpose of this article is to examine certain issues related to the capture of
the search, as well as on the basis of the scientific provisions of forensic science, the
criminal process and the workings of the pre-trial investigation agencies, we will
analyze the effectiveness of the forms of recording investigative (search) actions.

The following scholars have dedicated their research to studying the issues of
detecting (investigating) actions during the criminal proceedings:

And. Abushov, R.S. Belkin, O.V. Batiuk, O.P. Vashchuk, V.A. Zhuravel, MM
Lisov, IV Makarov, Ya.P. Nagnoyny, L.D. Udalova, VS Shishkin and others.
However, in the context of amendments to legislative acts on ensuring the observance
of the rights of participants in criminal proceedings and other persons by law-
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enforcement bodies during the conduct of pre-trial investigation, the issue of fixing
investigative (search) actions remains relevant and needs to be studied.

Description of the main problem. As O.P. Vashchuk, research into the problems
of fixing criminal proceedings is being actualized by the process of perfection of the
criminal procedural legislation, which introduces certain adjustments in the issue of
consolidation of evidence. At this stage, the relevance of fixing non-verbal
information is also conditioned by the intensive development of technology used in
criminal proceedings and its modern capabilities [7, p. 141].

According to V. Ya. Shabalin, fixing of investigative activity is the activity of
certain persons, which is carried out with observance of procedural rules and with the
help of means and methods of forensic science and is aimed at preserving the actual
data related to criminal proceedings [8, p. 166]. ML Lisov offers a more complicated
definition of the fixation of evidence: "This is a special type of surveillance group for
detecting and disclosing crimes that identify and preserve (preserve) attributive,
spatio-temporal, genetic and functional characteristics of the states of objects,
processes , phenomena caused by criminal activity "[9].

Traditionally, the most common form of recording investigative (search)
actions, including search, at the pre-trial investigation stage is logging. This is
facilitated by the position of the legislator, namely, Part 1 of Art. 104 CPC that the
course and results of the proceedings are recorded in the protocol.

Attention is paid to T.A. Abuhova that the construction of a system of evidence
only on the basis of the available ideal information (testimony of a witness, victim,
suspect) may subsequently lead to its unjustified refutation, false change, falsification
and substitution. Therefore, only the complex of information can be regarded as
sufficient for proving, in which the ideal and material sources of evidence are
combined to the extent (in relation to the particular situation in the investigation) [6, p.
199].

Listeningly notes AV Zhuravle that certifying activity is considered as an
integral part of investigative activity, the essence of which is to display, in accordance
with established by law, forms of factual data relevant in criminal proceedings, as well
as conditions, means and methods of their detection and consolidation. This type of
activity has a significant functional purpose, since the results of the performance of
any other types of investigative activity lose their proof in the absence of their
certificate (fixation) [8, p. 164]. Thus, the fixation of the course and the results of
investigative (search) actions, according to most scholars, processualists and
criminologists, is an independent stage of the search and affects the effectiveness of
evidence.

We agree with the opinion of O.P. Vashchuk, that not all the data of oral
speech, are reflected in the protocol of the investigative (investigative) action. For
example, nonverbal manifestations of spoken language, or information transmitted by
participants of the investigative (search) action through non-verbal means of
communication, are perceived by the investigator as guiding information [7, p. 141].

Today, in the activities of the pre-trial investigation agencies, there is an
objective need for the use of technical means for recording criminal proceedings
provided for in Articles 103 and 107 of the CCP. In particular, the positive aspect is
the use of innovative technical means, in particular, unmanned aerial vehicles
(drones), video surveillance systems, with the ability to view video over the Internet,
for the same purpose.
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The search in the system of investigative (search) actions has a special
significance associated with the possibility of obtaining information that matters for a
particular criminal proceeding. As noted by T.A. Abuhov, the evidential value of the
results of the search is determined by the fact that the search protocol records its
positive or negative results, that is, the detection or non-detection of objects and
documents - this is a direct source of evidence. At the same time, the process of fixing
the course and results of the search can not be considered purely technical actions [6,
p. 200]. The search protocol is a source of evidence, and its criminal procedural form
is inextricably linked with a criminalistic tactical aspect that ensures its belonging,
admissibility, and, as a consequence, the possibility of use in the process of proof.

In accordance with clause 1 of Part 1 of Art. 107 of the CPC of Ukraine, the
decision to fix the procedural action with the help of technical means during the pre-
trial investigation is taken by the person who conducts the corresponding procedural
action. At the request of the parties to the procedural action, the use of hardware
fixation is mandatory. However, the legislator, in order to ensure compliance with the
rights of participants in criminal proceedings and other persons by law enforcement
agencies during the pre-trial investigation, provides for a special procedure for
conducting a search, in particular Part 1 of Art. 107 of the CPC is supplemented by
paragraph 2, that the execution of an order of an investigating judge, the court on the
search for a search must be recorded with the help of sound and video recording
equipment. Continuous video recording of the conduct of investigative (investigative)
action will enable a more complete reproduction of the situation, provide control both
for the activities of pre-trial investigation bodies and for the behavior of other
participants and individuals.

At the same time, the aforementioned novel appeared to be a topical issue in the
context of another investigative (search) action - review. The CPC's Code of Conduct
regarding the execution of an order by an investigating judge, a court for conducting a
search for mandatory fixation by means of sound and video recording equipment, is
contained only in Article 107 of the CPC, Chapter 5 (Criminal Procurement,
Procedural), and applies to the general procedure during the criminal proceedings. At
the same time, the special rule (Article 236 CCP), which actually regulated the
procedure for conducting a search, did not change the mandatory fixation with the
help of sound and video recording equipment. However, according to Part 2 of Art.
237 CCP, a review of a home or other property of a person is carried out in accordance
with the rules of the CCP, provided for search of housing or other possession of a
person. It is precisely the absence of a direct normative fixing of the necessity of
recording a review with the help of sound and video recording equipment, which
became a problematic issue in the activities of pre-trial investigation bodies.

This issue was clarified by a letter from the Main Investigation Department of
the National Police of Ukraine dated January 13, 2014, No. 23893/94/3 / 4-2017,
according to which the review, on the basis of the decision of the investigating judge,
requires the mandatory implementation of sound and video fixation of procedural
action . This is due to the necessity to carry out procedural actions by the decision of
the investigating judge, namely, the preparation of the corresponding petition and
agreement with the prosecutor, the presentation of a ruling and the provision of a copy
of it before the commencement of procedural action, etc. However, taking into account
Art. 233 CCP (Penetration into a home or other property of a person) the
implementation of sound and video fixation of procedural action is not mandatory
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subject to the availability of voluntary consent of the person, except for cases when
there are petitions of participants of this investigative (wanted) action.

However, it is unclear why the obligation to use sound and video recording
equipment is justified only during a search. The investigative (search) actions
provided by the 20 heads of the CPC of Ukraine are not delimited by significance or
by any other criterion, which makes it possible to conclude their "procedural equality".
For example, it should be noted that the overwhelming majority of criminal
proceedings contain an overview (Article 237 of the CPC of Ukraine), unlike the
frequency of conducting a search. In accordance with Part 3 of Art. 214 of the CPC of
Ukraine, the review is the only investigative (search) action, the conduct of which is
possible before the entry into the Unified Register of Pre-trial Investigations.
Therefore, the use of technical means for recording criminal proceedings would be an
additional measure to ensure the rights of participants in investigative (investigative)
actions. So, in our opinion, the norm of making sound and video fixation will not be
superfluous even during the review.

We also pay attention to the issue of the use of hardware fixation during the
conduct of secret investigation (search) actions (hereinafter NSRD). In our opinion,
video fixation helps to optimize the process of proof, in particular, the evidence
becomes vivid, and the process of obtaining it is clearer and more convincing. At the
same time, the use of pre-trial investigation of the results of NCDs, which are
contained in technical means of fixation, is somewhat complicated. In particular, the
inclusion of information obtained during the course of the NDSD into criminal
proceedings is possible only after the declassification procedure, which lasts up to 10
days from the date of receipt of the petition by the relevant unit (paragraph 5.26 of the
Instruction on the organization of the holding of secret investigative (search) actions
and the use of their results in the criminal proceedings of November 16, 2012

No. 114/1042/516/1199/936/1687/5). However, in practice, there are cases
where such delays adversely affect the course of criminal proceedings. Also
problematic is the identification of persons appearing on live video recordings. There
are not many cases of appeal of the identity of specific individuals to events recorded
during the NDSD. In this case, there is a need for appropriate expert studies that,
taking into account the secrecy of the procedure for obtaining data, is a complex and
lengthy process.

According to V.A. Cranes, the use of technical means in some cases
complicates the organization and tactics of conducting investigative (search) action,
however, at the same time, video fixation is a means of accelerating and facilitating
the work of the investigator [8, p. 167]. Unfortunately, the CCP's rules for conducting
a search for a home or other property of a person, such as protocol writing, sound
recording, video recording, do not include all the necessary organizational and tactical
measures. However, compliance with the criminal procedural form is impossible
without a number of organizational actions of the investigator (the procedure for the
use of sound and video equipment, the certification of persons understood, precise
description of the used technical means, etc.). These questions are relevant and
promising for further research.

Conclusion. Thus, the capture of a search using video recording equipment is a
progressive and effective measure in the context of ensuring that the rights of
participants in criminal proceedings and other persons by law enforcement bodies are
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complied with during a pre-trial investigation. At the same time, in our opinion, there
are issues that need further study and improvement regarding:

- fixing at the legislative level the order of video filming during the search (from
what moment to start video recording, which of the members of the investigative task
force should conduct video shooting, etc.);

- provision of pre-trial investigation bodies with the necessary technical means
of video recording and other electronic media for the purpose of recording detective
(search) actions.

- development of practical and methodological recommendations concerning
organizational and tactical measures during video search of the search.

Reference:

1. The Criminal Procedural Code of Ukraine: The Law of Ukraine from April 13, 2012
Ne 4651-VI (as of January 01, 2018): [Electronic resource]. - Mode of access:
http://zakon0.rada.gov.ua/laws/show/4651-17

2. On amendments to certain legislative acts on ensuring compliance with the rights of
participants in criminal proceedings and other persons by law enforcement agencies during the
pre-trial investigation: Law of Ukraine dated November 16, 2017 No. 2213-VIII: [Electronic
resource]. - Access mode: http://zakon2.rada.gov.ua/laws/show/2213-19/paran37#n37

3. On amendments to certain legislative acts on ensuring compliance with the rights of
participants in criminal proceedings and other persons by law-enforcement bodies during the
pre-trial investigation: Explanatory note to the draft Law of Ukraine

of November 10, 2017, No. 7275: [Electronic resource]. - Access mode:
http://search.ligazakon.ua/l_doc2.nsf/link1l/GH5M300A.html

4. On approval of the Instruction on the organization of the holding of secret
investigative (search) actions and the use of their results in criminal proceedings: Order of the
General Prosecutor's Office of Ukraine, the Ministry of Internal Affairs of Ukraine, the
Security Service of Ukraine, the Administration of the State Border Guard Service of Ukraine,
the Ministry of Finance of Ukraine, the Ministry of Justice of Ukraine November 16, 2012 No.
114/1042/516/1199/936/1687/5: [Electronic resource]. - Mode of  access:
http://zakon0.rada.gov.ua/laws/show/v0114900-12

5. On clarification of certain provisions of the Law of Ukraine: Letter of the Main
Investigation Department of the National Police of Ukraine dated 12/13/2017, Ne23893 / 94/3 /
4-2017

6. Abuhov T. A. The system of organizational and tactical actions during the search /
T.A. Abuhov // Scientific Bulletin EAV. - Ne6. - 2011. - P. 198-205.

7. Vashchuk O.P. Use of non-verbal information during conducting investigative
(search) actions / O.P. VVashchuk // The rule of law. -No. 25. - 2017. - P. 140-147.

8. Zhuravel V.A. Fixing Evidence: Modern Slave and Development Prospects / VA
Zhuravel // Current problems of state and law. - Ned44. - 2008. - pp. 164-169.

9. Lysov N. N. Forensic doctrine on the fixation of evidence in activities for the
detection and disclosure of crimes: Author's abstract. dis ... dr juryd. Sciences: 12.00.09 /
MSU. - Moscow, 1995. [Electronic resource]. - Access mode:
http://www.law.edu.ru/article/article.asp?articlelD=1220921

10. Kryminalnyy protsesual'nyy kodeks Ukrayiny [Electronic resource]. - Access mode:
http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/FC0243F91293BFEEC22580E4004
78576

11. Internet resurs [Electronic resource]. - Access mode:
https://www.kmu.gov.ua/storage/app/media/infografika/Preventing%20pressure%200n%20bus
iness_PPT_Fin.pdf

© Knowledge, Education, Law, Management 263



