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Streszczenie. W artykule przeprowadzono analize tresci poszczegdinych zasad
ustawodawstwa karno-wykonawczego, realizacji oraz odbywania kary, ktére sg wyznaczone w
prawie i sg zwigzane z dziatalnoscig personelu organodw i instytucji odbywania kary. Dodatkowo
wyznaczono problematyczne zagadnienia oraz opracowano naukowo uzasadnione kierunki ich
rozwigzania.
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Abstract. The article analyzes the content of the separate principles of the criminal-executive
legislation, the execution and serving of sentences, which are defined in the law and related to the
activities of the personnel of the organs and penal institutions, as well as identified problem issues
and formulated scientifically substantiated ways of resolving them in substance.
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AHoTauifa. Y craTtTi 34incHeHO aHani3 3MiCTy OKpeMUX MPUHLUMUMIB KpUMiHanbHO-BUKOHABYOro
3aKOHOOAaBCTBA, BUKOHAHHS | BigOyBaHHS nokapaHb, WO BW3HA4YEHi B 3aKOHi Ta MOB’A3aHi 3
JiSNbHICTIO NepcoHany opraHiB Ta YCTaHOB BMKOHAHHS MoKapaHb, a TakoX BU3HA4YeHi NpoGremHi
NUTaHHA Ta cPOpPMYnbOBaHi HAyKOBO OBr'PYHTOBAHI LUNAXU TX BUPILLEHHSA MO CYTI.

KnoyoBi cnoBa: npuvHUMNK MpaBa; KpUMiHANbHO-BUKOHAaBYa [AisfbHICTb; NepcoHarn;
3aCy)KEeHNN; OpraHnM Ta YCTaHOBM BWMKOHAHHS MOKapaHb; MpaBoBi 3acagu; cdepa BUKOHAHHSA
nokapaHb.

lMocmaHoeka npobnemu. Y cT. 5 ymHHOro KpumiHanbHo-BUKOHaB4Yoro kogekcy (gaani — KBK)
YKpaiHn BU3HaYeHW nepenik npuHUMNIB, SKUMU Mae KepyBaTWUCb Y CBOIN LiNbHOCTI nepcoHan
HepxaBHOi KpMMiHanbHO-BMKOHaB4oi cnyxou (OKBC) YkpaiHn, TOBTO CTBOPEHO HanexHi 3acagu
peanisauii MeTn i 3aBAaHb KpUMiHanbHO-BMKOHABYOro 3akoHogascTBa (cT. 1). bBinbw Toro, i B
KoHcTuTyuii YKkpaiHn, i B iHWKX 3akoHax YkpaiHu (3okpema, «[po [epxaBHy KpuMiHarbHO-
BMKOHaBYY cryx0by», «[1po npobauito», «[1po onepaTtMBHO-PO3LLYKOBY AiSANbHICTbY, iH.) 3aKpinneHi
TaKOX 3araribHOHAYKOBi Ta MiKranysesi NPUHUUNW MpaBa, AKi MalTb BPaxoOByBaTUCb NPWU OLiHLI
[isiNbHOCTI NepcoHary opraHiB Ta ycTaHOB BUKOHaHHS NOKapaHb.

Mopsa 3 UMM, CydacHUI CTaH KpUMiHaNbHO-BMKOHABYOI OisinbHOCTI B YKpaiHi CBig4MTb Npo Te,
Lo AOTPUMAHHSA YCiX 3a3HavyeHuX BUAIB NPUHLMNIB NpaBa 3anuvaeTbCs Ha HU3bKOMY pPiBHI, WO, Y
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CBOIO 4epry, BUCTyNae OJHIED 3 OeTepMiHaHT, sika OOyMOBMIOE Ta MiABULLYE KOHMNIKTHICTb
nepcoHany OKBC YkpaiHu, a TakoX BYMHEHHS 3MOYMHIB 9K 3 BOKY LMX CyO’eKkTiB KpUMiHaNbHO-
BUKOHaBYMX NPaBOBigHOCUH, TaK i LLOAO HUX.

Ak BCTAHOBMNEHO B XOA4i AAHOro AOCHIOKEHHSA, HEHANEXHUI PiBEHb AOTPMMAHHSA NepcoHanom
OpraHiB Ta YCTaHOB BMWKOHaHHSA MOKapaHb BWU3HAYEHUX Y 3aKOHi NPUHUMNIB  AisfIbHOCTI
0B6yMOBEHUIN TakoX HegOCTaTHIM HayKOBUM CynpOBOAOM O3Ha4yeHoi npobnemaTuku, 3okpema W
HECUCTEMHICTIO ii 4OCHIAXKEHHS Y ranysi KpMMiHanbHO-BUKOHABYOro npaea.

Lli Ta iHWi obcTaBMHM 1N cTanu BupiwanbHUMKU Npyu BUOOpI Temu uiei ctaTTi, ii ob’ekTa Ta
npeameTa [AOCNIMKEHHSA, a TaKoX OCHOBHOrO 3aBAaHHs — po3poOuTM HU3KY HayKOBO
00r'pyHTOBaHUX Ha TEOPETUYHOMY PiBHI 3ax0fiB, CNPAMOBAHUX HA YOOCKOHANEHHS 3MICTY OKPeMMX
NPUHUMNIB KpUMiHanNbHO-BMKOHaBYOI gisinbHocTi [IKBC YkpaiHu.

CmaH docnidxeHHs. BuB4eHHA HayKOBOI niTepaTypu Nokasano, Wo AOCUTb aKTMBHO po3pobka
npob6remMn KpuUMiHanNbHO-BUKOHABYOI AiSAfIbHOCTI NMepcoHarly opraHiB Ta YCTAHOB BUKOHAHHS
nokapaHb 3amMarTbcss Taki ydeHi, gk K. A. Aetyxoe, O. M. baHagypka, B. A. bagnpa,
I. . boratnpwos, O.I. BoratupboBa, O. M. [xyxa, T.A. eHucoa, O.I.Kon6, |. M. KonoTyH,
B. A. KoHonenbcbkuin, B. O. Mepkynosa, A. X. CtenaHtok, B. M. TpybHukos, I. C. AkoBeup Ta iH.

MNopsag 3 UMM, Y KOHTEKCTI 3MICTY TUX NUTaHb i 3aBAaHb, SKi CcKnanun npeamMeT 40TPUMaHHS LK
po6oTi, HAyKOBI MOLUYKM 3AINCHIOITLCS BE3CMCTEMHO Ta He LiNnecnpsiMoBaHoO, WO W BUCTYNUIIO
A00AaTKOBUM apryMeHTOM LLoAo BUOOpY il TeMaTukm Ta NOCTaAHOBL NPIOPUTETHOI METHU.

Buknad OCHOBHUX MOMOXeHb. Y HayKOBWUX [pKepenax CroBO «MNPUHUMN» PO3rNsgaeTbecsa y
pi3HNX acnekTax, a came — ue:

a) OCHOBHE BWXiQHE MONOXEHHS, $KOi-HeOyab HayKOBOI CUCTEMW, Teopii, igeonoriyHoro
HanpsMmy; 3acaaa;

0) ocobnuBicTb, MOKNageHa B OCHOBY CTBOPEHHA abo 34iMCHEHHs1 4oro-Hebyab, cnocib
CTBOpPEHHS1 ab0 3AiINCHEHHS YOroCh;

B) NepeKkoHaHHs, HopMa, NpPaBurio, SIKU KEPYETLCA XTO-HEOyAb Y XUTTi, noBeAiHui [1, c. 504].

Buxogsaum 3 BuWEBMKNAOEHOrO Ta i3 3MICTY KpUMiHaNbHO-BMKOHABYOI AiANbHOCTI BapTo
KOHCTaTyBaTH, O NPMHUUNN KPUMIHANBbHO-BUKOHABYOI AiANbHOCTI NepcoHany opraHiB Ta yCTaHOB
BMKOHAHHS MOKapaHb — Le 3akpinneHi y HopMax npasa npasuna, kMMM MaloTb KepyBaTUCb
3a3HaudeHi ocobu npu peanisadii CBOIX MOBHOBaXXEHb Yy cdepi BUKOHAHHSA NOKapaHb.

OcHoBHi npuHumnu gianeHocTi IKBC YkpaiHun BU3Ha4veHi B CT.. 2 3akoHy YKpaiHu, a NpyHLMNn
npobauii — B cT. 5 3akoHy YkpaiHu «[Mpo npobadito».

Takuin gyanism (Big nat. dualis — nogsinHu) [2, ¢. 211] y BU3HAYEHHI BUXIOHUX MONOXEHb
[iSiNbHOCTI NepcoHany opraHiB Ta yCTaHOB BMKOHAHHSA MOKapaHb He TiflbKW, SK CBIAYUTb NpaKTuka,
3HUXKYE eeKTMBHICTE poboTM uUmMx ocib, ane W HeraTMBHO BMNMMBAE Ha pesyrbTaTUBHICTb
dyHKuioHyBaHHA Yy uinomy OKBC Ykpainu. MNpu uboMy, 3HOBY X Taku, SK i NPU 30IMCHEHHI IHLWNX
3axofiB pedopMauUilHOro xapaktepy Yy cdepi BMKOHAHHA MoOKapaHb, i B LbOMY BWUMNadKy
3aKoHOA4aBeUb He OOTpUMAaBCHA MNPy NPUUAHATTI HOBOrO HOPMAaTUBHO-NPAaBOBOro akta (y AaHoMy
Bunagky — 3akoHy YkpaiHu «[po npobauito») Takoro npuHUMNY HOPMOTBOPYOCTI, SIK MPUHLMM
CUCTEMHOCTI, BIiANOBIAHO OO0 SIKOrO MpW CTBOPEHi HOBWUX 3aKOHIB Crig BpaxoByBaTW CUCTEMHI
BNacTMBOCTI 3aKOHOA4ABCTBA (Y 3a3HaYeHin cuTyauil — npuHUmMnu, Wwo Bm3HaveHi B cT. 5 KBK Ta cT.
2 3akoHy YkpaiHn «[po [JepxaBHy KpuMiHanbHO-BUKOHaBYy cnyx0y YkpaiHu». Binbw Toro, i B
3akoHi «[Mpo npobauitoy, i B 3akoHi «[po [depxaBHy KpUMiHanbHO-BUKOHABYY CryxOy YkpaiHuy
NPOIrHOPOBaHi 3aranbHOBM3HAHI TEOPETUKO-METOOOMONYHI nigxoan 3 UMX NuTaHb, a came —
3anexHo Big cdepu Aii NpUHUMNIB Yy Mexax CUCTEMWU MPUHLUMNKU NOAINAITLCA Ha: a) 3ararbHi; 6)
MiXranysesi; B) TPUHUUNAM Nigranysen Ta iHCTUTYTIB npasa [3, c. 124].

Mpun Takomy nigxodi NpuvHUMNK nNpasa OyayTb BiANOBIAATM CBOEMY 3MICTy, TOBGTO O6’€KTUBHO
BNacTMBMM MpaBy BignpaBHMM Hayanam, He3anepeyHuM BMMOoram (No3UTMBHUM 3060B’sI3aHHAM),
AKi CTaBNATbCA [0 Y4YacCHWKIB CYCMiflbHUX BIiAHOCMH 3 METOK T[apMOHIMHOIO MOEAHAHHSA
iHOMBIQYyanbHUX, FPYNOBUX | rpoMaacbkux iHTepecis [4, c. 221].

Came Buxogaum 3 UbOro OPMYHOTbCA HOPMW, IHCTUTYTU Ta ranysi npaeBa, a Takox
NpUMMaloTbCA HOPMaTUBHI Ta iHAMBIAYyanbHI NPaBoBi akTK (30KkpemMa, W Ti, MOBa Mpo SKi Benacb
BULLE) Ta 34INCHIOETBCS BECH NPOLEC NPaBoOBOro peryritoBaHHS.

OTxe, 4€KWO 3acTocyBaTU LUEe TeOpPeTUKO-NpUKNagHe npaBuio NpW  CTBOPEHHI HOBUX
HOpPMAaTMBHO-NPaBOBUX akTiB, TO CT. 2 3akoHy YkpaiHn «[po [epxaBHy KpuMiHaNbHO-BUKOHABYY
cnyx6y YkpaiHuy» Ta cT. 5 3akoHy YkpaiHun «[1po npobadito» noriyHo 6yrno 6 4ONOBHUTM YACTUHO
OpYroto Takoro 3MmicTy:
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«[isnbHICTbL NepcoHarny opraHiB Ta ycTaHOB BUKOHAHHS MOKapaHb, KpiM LIbOro, I'pYHTYETbCH Ha
3aranbHO NPaBOBUX, MDKranyseBux nNpuUHUMNAaxX, WO BU3HAYeHi Yy KpUMiHanNbHO-BUKOHABYOMY
3aKOHOLaBCTBI YKpaiHuy.

Ak nokasanu pesynbTaTtv AaHOro AOCHiAKEHHS, HeManoBaXHe 3HAYeHHsI MPU 3aKOHO4AaBYOMY
3aKpinneHHi NPUHUKUNIB OisnbHOCTI NepcoHany opraHiB Ta yCTaHOB BUKOHaHHS NMokapaHb MakTb ¢
Ti BWCHOBKM Y4YEHWX 3 O3HAYeHOI NpobnemaTtuky, WO CTOCYHTbCS W MUTaHb ChiBBIigHOLIEHHSA
NPUHUMNIB 3aKOHOL4ABCTBA Ta NPMHUMNIB BigMNOBIAHOI NPaBOBOI MOMNITUKM Y Ti YK iHWIN cdepi
CyCninbHOT AisnbHOCTI. 30Kpema, K BCTaHOBUNK AesiKi HAaYKOBLi, A0CI HA AOKTPUHANbLHOMY PiBHI He
Mae €auvHOI OAYMKU MNpO CNiBBIOAHOLEHHA MPUHLMMIB KPUMiHANbHO-BMKOHABYOI MOMITUKK, Npasa,
3aKOHOLaBCTBA Ta AiANbHOCTI OpPraHiB i ycTaHOB BUKOHAHHS NokapaHb [5, ¢.42].

Y 3asHauveHin cutyauil, Ha nepekoHaHHa A.X. CrenaHioka, 0O’egHyrouMM ONns BCiX BUAIB
NPUHUUNIB, Mae CTaTu TakUW KPUTEPINA, AKUA BUTIKAE i3 3MICTY TEOPETMYHOIo NOSIOXKEHHS Mpo Te,
WO ponb npuHUMniB Yy OpPMYyBaHHI KPUMiHanNbHO-BMKOHABYOro 3akoHO4aBCTBa 3YMOBIEHa
HasIBHICTIO Yy HMX ideanbHUX YsIBMIEHb NPO pearibHy METY KpUMiHarnbHO-BUKOHABYOI AiSNIbHOCTI Ta
npo pesynbTaT 3ycunb aaMiHicTpauil opraHiB i yCTaHOB BWKOHaHHS nokapaHb [6, c. 21]. MMpu
TakoMy Migxo4i NPUHUUNN KPUMiHANbHO-BMKOHABYOro 3akOHOOABCTBA € BMPAa3OM [OMOBHOrO,
OCHOBHOIO B [OaHOMY akTi, BOHM BigobpaxalTb, sik OOrpyHTOBaAHO AOBOAUTb LIEW LOCNIAHVK,
cTpaTeriyHy TeHOEHLi0 NOro po3BMTKY, NOKA3yHUM Ha L0 BOHO 30pieHTOBaHo [6, c. 21].

3a3HayeHi MeTOAOMOoriyHi 3acagu, BKAYAKYM W Ti acnekTu, WO HOCATb [OMCKYCIHWIA
XapakTep, M CcKnanum MeToAosioridyHe NiarpyHTa AOChIAKEHHS 3MICTYy NPUHUMMIB KPUMiHANBHO-
BUKOHaBYOI AisiNbHOCTI NepcoHany opraHiB Ta YyCTaHOB BWKOHaHHSA MokapaHb. [Mpu ubomy cnig
3a3HA4YMTK, L0, BPAXOBYKUM OCOBNMBY 3HAYYLICTb NEBHWUX MNpuHUMNiB [3, c. 124], y AaHin
MOHorpadoii BMOKPEMIEHHI OCHOBOMOJMOXHI NpuHUMNN gianbHocTi nepcoHany [OKBC YkpaiHu,
TOOTO Ti, WO cknanu dyHAameHTanbHi 3acagn OYHKUiIOHYBaHHA LUMX OCIO y cdepi BMKOHAHHSA
nokapaHb (O.®. CkakyH BigHOCUTb iX A0 3aranbHUX NpuHUKUNIB Npaea [4 c. 224].

[10 OCHOBOMOMOXHMX (3araribHUX) NPUHUMMNIB KPMMiHANbHO-BMKOHABYOI AisNbHOCTI nepcoHarny
OopraHiB Ta YCTaHOB BMKOHAHHSA NoKapaHb MOXHa BiAHECTWN HACTYMHI:

1. MpuHuUMn cnpaBennmMBOCTi (MNig CNpaBeasIMBICTIO Y AOKTPUHANbHUX [DKeperax po3yMitoTb
npaBunbHe, 06’ eKTUBHE, HeynepeaKeHe CTaBNeHHs 4O Koro-, Yoro-Hebyab [1, c. 629]).

B Teopii npaea uen npuHUMN pO3rnsgaeTbCa Y TakMx acnekrax:

a) (bopManbHOMY: 4O OOHAKOBOrO BapTO CTaBUTUCL OAHAKOBO);

6) 3MiCTOBHOMY: BTINOETLCHA B TAKOMY 3araribHOMy NPUHLMNI, K MPONOPLUINHICTb;

B) npoueaoypHOMY: BMMarae [[OAEPXKaHHSA MpouedypHUX MpaBurl, CApsSMOBaHMX Ha
3abe3neyeHHs cnpaBedsIMBOro pesynbTaTy, He3anexHo Big iHwWux ob¢cTaBuH [3, ¢. 125-126].

loes dopmanbHOi cnpaBegnmMBOCTI MPUCYTHS B cCaMOMy MOHATTI MpaBa, dKke 3a CBOEK
NpUpoaoI0 € HOPMaTMBHUM SABULLEM, @ came: 3 ogHoro Boky, ue npaeBo o6’ekTMBHE, TOH6TO — Le
CYKYMHICTb HOpPM nMpaBa, WO BUpaxeHi (330BHI OOG’€KTMBOBAHI) Yy BIAMOBIAHUX HOPUONYHMX
axepenax, HopMaTUBHO-MPaBOBMX akTax (LWoA0 3acyAKeHUX A0 No3baBneHHs BOsi, Hanpuknag ui
HopMK 3akpinneHi B cT. cT. 8, 9, 107 KBK), cyooBux pilleHHAX (K nigctaBa BUKOHAHHS
KpuMiHanbHoro nokapanHs (cT. 4 KBK)), npaBoBux 3Buyasx towo [3, c. 88], a, 3 iHworo 60Ky, sk
npaBo Cyb6’eKTUBHE, SIKe HanexuTb okpemuM ocobam (cyb’ektam) (Hanpuknag, ct. 18 3akoHy
Ykpainun «lMpo OepxaBHy KpuMiHaNbHO-BUKOHABYY CyXby YkpaiHny» Bu3Hayae npaBa Ta 000B’A3KM
nepcoHany OpraHia Ta YCTaHOB BWKOHAHHS MOKapaHb) i Nonsirae B HAsiBHOCTI Y KOXHOrO 3 HUX
NEBHUX HPUANYHUX MOXITMBOCTEW, SKi, Y CBOKO Yepry, NOB’A3aHi i3 3MICTOM TUX NpaBui, 3 SKUX
ckragaetbcs npaso ob’ekTusHe [3, c. 88].

Came B Takin AKOCTi NpaBo 30aTHE BMKOHYBaTWM POSib HesauikaBneHol ocobwu, ska Bupillye
KOHQMIKTK, WO BUHMKaOTL M nepcoHanom OKBC YkpaiHn Ta 3acymxeHumun. Binbw Toro, Takum
YMHOM MpPaBO Ma€ 34aTHICTb AEMOHCTPYBaTK HeynepemKeHICTb | NOCNILOBHICTb AK NPY CTBOPEHHI,
Tak i Npu 3actocyBaHHi npasun. MNpyn ULOMY MiHIManbHOK YMOBOK CrnpasennvMBoCTi € 3abopoHa
ceaBinna [3, ¢. 125]. Tak, y 4. 1 cT. 16 3akoHy YkpaiHn «[1po [epxaBHy KpuMiHanbHO-BMKOHaBYY
cnyxby YkpaiHu» 3a3HayeHo, L0 XOPCTOKi, Hentoacbki abo Taki, WO MNPUHWXKYIOTb MOACHKY
rigHicTb, Aii € HecymicHUMK 3i cnyx6oto i poboTo B OpraHax, B yCTaHOBax BMKOHAHHS MoKapaHb
Ta Cnigymx isonatopax.

Y npaBoBin cepi, BKIOYaun cepy BUMKOHaAHHA NokapaHb, hopmarbHa cnpaBeasiMBiCTb
YTINETLCA B NpUHUMMI oopManbHOi piBHOCTI, Ky KoHctutyuinHuim Cya YkpaiHu Tnymauntb SK
BNacTMBICTb MpaBa, BUPaXeHy, 30KkpemMa, y piBHOMYy topuanyHomMy macwtabi nosegiHku [7]. Ak y
3B’A3KY 3 UMM 3a3Ha4veHo B n. 16 noctaHosu MNneHymy BepxosHoro Cyay Ykpainu Big 26 6epesHs
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1993 p. Ne 2 «[po cyaoBy NpakTuKy B crnpaBax Npo 3NOYUHU, MOB’S3aHi 3 NOPYLUEHHAMU peXUMY
BiAOyBaHHS MOKapaHHs B MicUuaX M030aBneHHs BOMi», MOPYLIEHHS PEXUMY YTPUMAHHS Y
BUMPAaBHIA KOMOHIi HE MICTUTb O3HAaK 3MiCHOI HEMOKOPW, SKLLO NPeACTaBHUK agMiHIiCTpaUil KOMOHii
He 3BepTaBCA A0 3aCyAXKEHOro 3 KOHKPETHMMM BMMOramu 3 Liboro npmeogy [8, c. 113].

PesynbTaTi gaHoro AocCrigKeHHs nokasyloTb, WO 3MICTOBHA CNpaBeanMBICTb YTINOETLCA B
TakoMy 3aranbHOMY MpUHUMAI NpaBa, K nponopuinHicTs [3, ¢. 126]. KoHcTutyuinHnin Cya YkpaiHm
y piweHHi Big 20 4yepBHa 2007 p. Ne 5-pn/2007 (cnpaBa LWoOAO KpeauTopiB MignNpUEMCTB
KOMYHanbHOI (oOpMK BRACHOCTI BU3HAB Lier NpUHLMN ige€eto Ta igeonorieto cnpaseanmnsocTi [9].

3micToBHa cnpaBegnuMBiCTb BuMarae, sik goBoauTb y cBoi pobotax C.I1. MNMorpebHsk,
NPOMNOPLIMHOCTI HOPMANYHOI BigNOBIAANbHOCTI BYMHEHOMY MNPAaBOMOPYLUEHHIO, BCTAHOBMEHHSA i
andbepeHuitoBaHHA Nyb6nivyHO-NpaBoOBMX OOMEXEHb 3amneXHO Bid KOHKPETHMX OOCTaBWH, LWO
3YMOBJSIIOIOTL X 3anpoBaKeHHS, BCTAHOBMEHHS i 3aCTOCYBaHHSA crnpaBeasiuBux Ta eqekTUBHUX
dopM Mepepo3noainly CycnifibHoro Joxoay 3 MeTok 3abesneyeHHsa JobpobyTy BCix rpomMaasH [3,
c.126]. BigHOCHO KpuMiHaNbLHO-BMKOHABYOI AisnbHOCTi nepcoHany [AKBC VYkpaiHu 3micToBHa
crnpaBeanuBIiCTb Nonsdrae y Tomy, L0, 3aCTOCOBYBATM Ti UM iHLWI 3acoOM BNAMBY Ha 3aCyKEHOrO,
3a3HayeHi ocobu mMatoTb AOTPMMYBaTMCS BCTAHOBMNEHO B 3aKOHI NopsaaKy. Tak, BignosigHo o0 Y. 1
cT. 137 KBK YkpaiHu maTepianbHi 30MTkKW, 3anoAisiHi Aep)KaBi 3acymXeHnMM nig vac BigbyBaHHS
NMoKapaHHsi, CTAryrTbCA 3 IXHbOro 3apobiTKy 3a MOCTAaHOBOK HavarnbHUKa KOMOHii. Mpu ubomy, K
BiPHO 3 uUbOro npmeogy 3asHayae |.C. AkoBeub, HeEOOrpyHTOBAHE pilLEHHA MNPO CTArHEHHS
MaTtepianbHNX 30UTKIB MOXE He TifbKu NigipBaTtv aBTOPUTET Ha4yanbHUKA YCTAHOBU, @ N 3HU3UTK
edekT yCiei BUXOBHOT pob0oTH, WO npoBoaunacs i3 3acymkeHumn [10, c. 407], ToOTO Take pilleHHs
3MiCTOBHO Oyae He crnpaBeanuBuM.

AHanoriyHi Hacnigkn MoXyTb HacTaTu N NPy NOPYLUEHHI 3MICTY npoueaypHOI cnpaBeanuBocTi,
sika BMMarae goaepkaHHsa npoueaypHyxX npasun, CnpaMoBaHuX Ha 3abesnedyeHHst cnpaBeasIMBOCTi
pe3ynbTaTy, He3anexHo Big iHwWux obctaBuH [3, c. 126]. 3okpema, BigNOBIAHO 4O BMMOr Y. 2 CT.
137 KBK, 00 BWHEceHHsi MOCTAHOBW MPO CTATHEHHs MartepianbHUX 30uUTKiB, 3anomgisHux
3acymKeHnmu o no3bdaBneHHs1 Bofi, Mae OyTn BCTAHOBNEHUI po3Mip 30MTKIB, 0OCTaBMHW, 3a SAKNX
ix ©yno 3aBgaHO, i CTyniHb BMHM 3acymXeHOro B 3anofgisiHHi 36uTkiB. Mpyn ubomMy B npoueci
nepeBipkn y HbOro 6epeTbCs MMCbMOBE MOSICHEHHS, @ MNOCTaHOBa MPO CTAMHEHHA 36uTkiB
OronoLWyeTbCs 3acymKeHoMy nig po3nucky (4. 3 cT. 137 KBK).

TakuMm 4YMHOM, TiNbKM NpU OOTPUMAaHHI doopmaribHOI, 3MICTOBHOI Ta NpouenypHOI YacTUHM
NPUHUMNY CNpaBeanuBOCTI KpMMIHANbHO-BMKOHABYOI AiSifIbHOCTI NepcoHany OpraHiB Ta yCTaHOB
BMKOHAHHS  nokapaHb 6yae BignosigaTv OCHOBOMOSIOXKHMM MNPUHLMNAM npaBa, Ha SKUX
I'PYHTYETBCS NPaBO SK 3aranibHOOO0B A3KOBUIA CoLianbHUIA PErynsaTop, ki 3abeaneyye 3mMiCTOBHY
neriTMmaldito npaea, BU3Ha4a€e PO3yMiHHA «NPaBUIbHOTO» i «HENPaBUIbHOrO» € AOPOroBKasoM npwm
BCTaAHOBIEHI MeXi MK 403BOMEHNM | HEAO3BOMNEHNM Y CyCMiNbHUX BigHOCUHaX [3, c. 125].

Ak 3 uboro npueogy 3ayBaxunum A. X. CtenaHniok Ta K. A. ABTyX0OB, 3HA4YE€HHSI XapaKTEPUCTUKN
npouecyansHol PopMu AiSANIbHOCTI 9K HAyKOBOro iHCTPYMEHTY Mi3HAHHA KpUMiHanbHO-BUKOHaABYO!
OiSNbHOCTI nonarae y TOoMy, WO Ta Yu iHWa npouenypa noctae gk mogenb, HeobxigHa npwu
BMBYEHHI IHWWX HaNpsiMiB AiSNbHOCTI OpraHiB Ta YCTAHOB BWKOHAHHS MOKapaHb (couianbHo-
neaaroriyHoi, TpyaoBoi, NpodiNakTU4HOI, onepaTUBHO-PO3LLYKOBOI Ta iH.) [11, c. 798].

Y piweHHi KoHcTuTyuinHoro Cyay Ykpainm Big 2 nuctonaga 2004 p. Ne 15-pn/2004 (cnpasa
Npo npu3HavyeHHs  CcygoM O6inbll M’AKOrO MOKapaHHsA) y 3B’A3Ky 3 UMM 3a3HavyeHo , Lo
cnpaBeanmBICTb — OfHa 3 OCHOBHMX 3acaj fnpaBa; BOHa € BUpILanbHOK Yy BU3HAYEHHI NOro siK
perynartopa cycnifisHUX BiQHOCUH, OAHWM i3 3aranbHOMNACLKMX BUMIpIB npaBsa [7].

Mo Takomy camomy LWNAXy WMAe W cygoBa npaktuka. Tak, y n. 2 noctaHosu [neHymy
BepxosHoro Cyay YkpaiHu Big 24 xoBTHA 2004 poky Ne 7 «[1po npakTuky npu3HayvyeHHs cygamu
KPMMiHanNbHOro nokapaHHa» 3BEepHyTa yBara CydiB Ha Te, L0 KOMW CaHKLUis 3aKOHY, 3a kMM ocoby
BM3HaAHO BMHHOO, HApiBHi 3 No3baBneHHAM BOMi HA NEBHUW CTPOK nepenbadae Ginblw M’AKi BUAK
MoKapaHHsi, Mpy MNOCTAHOBIIEHI BMPOKY MNOTPIGHO 06roBoOpOBaTM MUTAHHA NPO MPU3HAYEHHS
noKapaHHsi, He NOoB’A3aHoro 3 no3basneHHam Boni [12, ¢. 232].

Ocobnuneo akTyanbHMM MPUHUUN cnpaBeanuBocTi € B AianbHocTi nepcoHany OKBC Ykpainu.
Tak, He guBnaAYMcb Ha Te 3akoHoM YkpaiHu Big 6 BepecHs 2016 poky «[1po BHeCeHHs 3MiH O0
KpuMiHanbHO-BMKOHABYOro Kogekcy YKpaiHu OO0 BAOCKOHANEHHS MNopsaaky 3acTOCyBaHHA [0
3aCyoKeHNX 3axofiB 3a0XOYEHHS i CTArHEHHS» CYTTEBO 3MiHEHa npoueaypa AucumniiHapHoro
npoBagkeHHa (ct. 135 KBK), i BoHa He nepenbayae NOMOXEHHs, BIAMNOBIAHO OO0 £KOro
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nepeBefeHHs 3acy[keHoro [0 no3baBneHHs BOMi A0 MNPUMILLEHHS KaMepHOro Tuny Mae
3aCTOCOBYBATUCh K KpaWHil 3acib CTArHEHHS, WO 3aCcTOCOBYETbCSA 40 uux ocib [13].

BucHoeok. BpaxoBytoun 3aszHayeHe Ta CYTHICHI O3HaKuM MPUHUMNY CnpaBeanMBoCTi, Chig CT.
135 KBK YkpaiHn 4onoBHUTM YaCTUHOK BOCbMOIO TaKOro 3MicTy:

«PiweHHa Npo nepeBefieHHA 3aCyHKEHOro B NOPSAKY CTArHEHHS A0 MPUMILLLEHHA KaMepHOro
TUNY AMCUMNIIHAPHOIO KOMICIED NPUAMAETbCA Yy BUNAAKY, KON iHWNMKU nepeabadyeHnMn y 3aKoHi
3acobamu BUMNpaBIEeHHs Ta pecoLianisadii, a TakoX 3axo4aMm CTSTHEHHS, WO 3aCTOCOBYHOTLCS 40
oci6, no3baBneHnx BOsi, HE MOXHa LOCATTU METWU KPUMIHANBbHOrO NOKapaHHS».

JliTepaTtypa:

1. Benukuii TnymMadHuin CrNOBHUK YKpaiHcbkol moBu /Yropsa. T. B. Koeanbosa. — X.: donio,
2005. - 767 c.

2. bynbiko A.H. BornbLuoi cnoBapb MHOCTPaHHbIX crnoB 35 Teicady cnoeB. — M3g. 3-e, mucnp.,
nepepab. — M.: MaptuH, 2010. — 704 c.

3. Teopia gepxasu i npaBa: NigpyyHUK Ona cTyd. opug. Buw,. Haey. 3akn. / 3a pen. O.B.
MeTpuwnHa. — X.: Npaso, 2014. — 368 c.

4. CkakyH O.®. Teopia gepxasu i npasa: [nigpy4.] / CkakyH O.®. ; nep. 3 poc. — X.: KoHCcymMm,
2001. — 656 c.

5. Peanizauia npuHumMny gudepeHuiauii Ta iHAuBIAyanisauil BWKOHaHHS nokKapaHb Y
KpUMiHanbHO-BUKOHABYIN OisNbHOCTI YkpaiHu: HaB4danbHui nocioHunk / Kon6 O.IN, Dxyxa O.M.,
KoHonenbcbkuin B.A. Ta iH.; 3a ar. pea. A4.10.H., npod. O.I. Konba Ta a.to.H., npod. O.M. [xyxn. —
K.: Kongop-BungasHuuteo, 2016. — 336 c.

6. KpumiHanbHO-BMKOHABYE MpaBo : Nigpy4y.[ana cTyd. opud. cneu. Bull. HaBdy. 3akn.] / 3a
pea. A.X. CtenaHioka. — X.: Npaeo, 2006. — 256 c.

7. PiweHHa KoHctutyuinHoro Cyay YkpaiHm y crpasi 3a KOHCTUTYUIMHUM MOA@HHAM
BepxosHoro Cyay YkpaiHu wogo BignosigHocTi KOHCTUTyUiT YKpaiHy (KOHCTUTYLINHOCTI) NOMOXeHb
cratti 69 KpumiHanbHOro kogekcy YkpaiHu (cnpaBa Mpo NPU3HAYeHHs CyooMm Oinblu M'SIKOro
nokapaHHs) Bi 2 nucrtonaga 2004 p. Ne 15-pn/2004 I
http://zakon4.rada.gov.ua/laws/show/v015p710-04

8. Mpo cymoBy nNpakTUKy B crnpaBax MNpO 3M04YMHK, MOB’'A3aHi 3 MOPYLUEHHAMU PEeXnmy
BioOyBaHHS MnokapaHHs B Micuax nosbaeneHHs Boni : lNMoctaHoBa [neHymy BepxosHoro Cyay
YkpaiHn Big 26 6epes. 1993 p. Ne 2 // TNoctaHoBu [neHymy BepxosHoro Cyay YkpaiHu B
KpMMiHanbHmMx cnpasax / ynopsa. B.B. PoxHoBa, A.C. CwusoHenko, J1.[. Ypganosa. — K.:
MAJIMBOOA A.B., 2011. — C. 109-116.

9. PiweHHa KoHctutyuiHoro Cyay VYkpaiHWy crpaBi 3@ KOHCTUTYUIMHUM 3BEPHEHHSAM
BiOKpUTOro  akuioHepHoro ToBapuctBa "KipoBorpagobrneHepro" npo oiuiiHe TnymMayeHHs
NonoXeHb YacTMHU BOCbMOI CcTaTTi 5 3akoHy YkpaiHu "lMpo BiQHOBMEHHS MAATOCMPOMOXHOCTI
OopXHMKa abo BU3HAHHS 1oro BaHkpyToM" (Cnpasa LLOAO0 KpeauTopiB NigNpUEMCTB KOMYyHarbHOI
dhopmmn BMACHOCTI) Bif 20 YepBHS 2007 p. Ne 5-pn/2007 I
http://zakon3.rada.gov.ua/laws/show/v005p710-07.

10. KpuMiHanbHO-BMKOHaBYMIN KoAeKC YKpaiHu : HayK.-nNpakT. KOMeHT. / 3a 3ar. pea. B. B.
KoBaneHka, A. X. CtenaHioka. — K. : Atika, 2012. — 492 c.

11. Crenaniok A.X., ABTyxoB K.A. [lpouecyanbHi acnektm [OKTPUHU KpUMiHANbHO-
BMKOHaBYoro npasa // NpaBoBa AoKTpuHa Ykpaiuu : y 5 T. — Xapkis, 2013. — T. 5 : KpumiHanbHo-
NpaBoBi Haykun B YKpaiHi : cTaH, npobnemu Ta wnaxu po3sutky / B. A. Tauin [Ta iH.] ; 3a 3ar. peq.:
B. A. Tauin, B. |. bBopucos. — C. 784-798.

12. Mpo NpakTuky NpU3HaYeHHs cydamu KpUMiHanbHOro nokapaHHs @ MNMoctaHosa NneHymy
BepxosHoro Cyay YkpaiHu Big 24 xoBT. 2003 p. Ne 7 // TNoctaHoeu NneHymy BepxosHoro Cyay
YKpaiHu y kpumiHanbHux cnpasax / ynopsa. B. B. PoxHoBa, A. C. CusoHenko, J1. [I. Yaanosa. — K. :
MANTMBOLOA A.B., 2011. — C. 231-245.

13. Mpo BHeceHHA 3MmiH 00 KpuMiHanbHO-BMKOHABYOro Kogekcy YkpaiHu wofo
BOOCKOHAmNEHHS NOPSAKY 3acTOCYBaHHS OO0 3aCyMKEHUX 3axXO4iB 3a0XOYEHHS i CTATHEHHS: 3aKoH
YkpaiHu Big 6 BepecHsa 2016 p.Ne 1487-VIII // BinomocTi BepxoBHoi Pagn YkpaiHu. — 2016. — Ne 42.
— CT. 699.

138
© Knowledge, Education, Law, Management


http://zakon4.rada.gov.ua/laws/show/v015p710-04
http://zakon3.rada.gov.ua/laws/show/v005p710-07

ISSN 2353-8406 Knowledge, Education, Law, Management 2017 Ne 2 (18)

ABOUT CONTENT OF SOME PRINCIPLES OF CRIMINAL AND EXECUTIVE ACTIVITY OF
PERSONNEL OF BODIES AND INSTITUTIONS OF CARRIAGE OF UKRAINE

Novosad Yurii, Kolb Serhii

Formulation of the problem. In Art. 5 of the current Criminal-Executive Code (hereinafter —
CEC) of Ukraine defines a list of principles that should be guided by the personnel of the State
Criminal Execution Service (DKVD) of Ukraine, that is, the proper principles for realization of the
purpose and objectives of the criminal-executive legislation (Article 1) . Moreover, both the
Constitution of Ukraine and other laws of Ukraine (in particular, "On State Criminal Execution
Service", "On Probation", "On Operational and Investigative Activity", etc.) also consolidated
general scientific and inter-branch principles of law that should be taken into account when
assessing the activities of the staff of penitentiary institutions and institutions.

At the same time, the current state of criminal activity in Ukraine shows that the observance of
all these types of principles of law remains at a low level, which, in its turn, acts as one of the
determinants that causes and increases the conflict among the staff of the Internal Affairs
Department of Ukraine, as well as committing crimes both on the part of these subjects of criminal-
executive relations, and with respect to them.

As it was established in the course of this study, the inadequate level of compliance by the
staff of the organs and penal institutions with the principles of the law determined by the law is also
due to insufficient scientific support of the mentioned problem, in particular, the unsystematic
nature of its investigation in the field of criminal-executive law.

These and other circumstances have become decisive in choosing the topic of this article, its
object and subject of research, as well as the main task — to develop a number of scientifically
grounded measures at the theoretical level aimed at improving the content of the separate
principles of criminal-executive activity of the Internal Affairs Committee of Ukraine.

State of research. The study of scientific literature showed that the following scientists, such
as: K.A., are engaged in the development of the problem of criminal-executive activity of the
personnel of the bodies and institutions of penitentiary activity. Autukhov, O.M. Bandurka, V.A.
Badira, |G Bogatyryov, Ol Bogatyreva, O.M. Dzhuga, T.A. Denisova, O.G. Kolb, I.M. Kopotun, V.
Ya. Konopelsky, VO Merkulova, A.H. Stepanyuk, V.M. Trubnikov, |.S. Yakovets and others.

Along with this, in the context of the content of those issues and tasks that constitute the
subject of observance of this work, scientific searches are carried out unsystematically and not
purposefully, which was an additional argument in choosing its subject and setting a priority goal.

Statement of the main provisions. In scientific sources, the word "principle" is considered in
various aspects, namely:

a) the basic initial position of any scientific system, theory, ideological direction; principles;

b) a feature that is the basis for the creation or implementation of something, a way of creating
or implementing something;

c) belief, norm, a rule that is guided by someone in life, behavior [1, c. 504].

Proceeding from the foregoing and from the content of criminal activity, it should be noted that
the principles of criminal-executive activity of the personnel of the bodies and penal institutions are
the rules stipulated in the rules of law, which should guide these persons in the exercise of their
powers in the field of execution of sentences.

The basic principles of the activity of the Internal Affairs Committee of Ukraine are defined in
Article 2 of the Law of Ukraine, and the principles of probation — in Art. 5 of the Law of Ukraine "On
Probation”.

Such dualism (from the Latin dualis — double) [2, c. 211] in defining the initial provisions of the
activities of the personnel of bodies and penal institutions not only, as practice shows, reduces the
efficiency of these individuals, but also adversely affects the performance of the operation in
general, the SCAF of Ukraine. At the same time, again, as in the implementation of other
measures of a reformatory nature in the field of execution of penalties, and in this case, the
legislator did not comply with the adoption of a new normative legal act (in this case, the Law of
Ukraine "On Probation") of such a principle of rulemaking, as the principle of systemicity, according
to which when creating new laws should take into account the systemic properties of the law (in
this situation, the principles defined in Article 5 of the Criminal Code and Article 2 of the Law of
Ukraine "On the State Criminal Execution Service of Ukraine "Moreover, both the Law on
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Probation and the Law on the State Penitentiary Service of Ukraine ignore the generally accepted
theoretical and methodological approaches to these issues, namely, depending on the scope of the
principles within the system, the principles are divided into: a) general; b) intersectoral; c) the
principles of sub-branches and institutes of law [3, c. 124].

In this approach, the principles of law will be consistent with its content, that is, objectively
inherent in the law of starting principles, indisputable requirements (positive obligations), which
relate to participants in social relations with a view to the harmonious combination of individual,
group and public interests [4, c. 221].

It is on this basis that the norms, institutions and branches of law are formed, as well as
normative and individual legal acts are adopted (in particular, those discussed above) and the
whole process of legal regulation is carried out.

So, if to apply this theoretic and applied rule when creating new legal acts, then Art. 2 of the
Law of Ukraine "On the State Criminal Execution Service of Ukraine" and Art. 5 of the Law of
Ukraine "On Probation" it would be logical to be supplemented with the second part of the following
content:

"The activities of the personnel of penitentiary organs and institutions, in addition, are based
on general legal, inter-branch principles, which are defined in the criminal-executive legislation of
Ukraine".

As the results of this study have shown, it is of great importance to legally consolidate the
principles of the activities of the personnel of the organs and penitentiary institutions, and those
conclusions of scientists on the specified issues, which are also related to the issues of the
correlation of the principles of law and the principles of the corresponding legal policy in one or
another field of social activity. In particular, as some scholars have found, there is still no
unanimous opinion on the correlation between the principles of criminal executive policy, law,
legislation and the activities of penitentiary organs and institutions [5, c.42].

In this situation, according to A.H. Stepanyuk, unifying for all kinds of principles, should
become such a criterion, which follows from the theoretical content of the statement that the role of
principles in the formation of criminal-executive legislation is conditioned by the presence of their
ideal representations about the real purpose of criminal-executive activity and the result of efforts
administration of penitentiary organs and institutions [6, c. 21]. With this approach, the principles of
criminal-executive legislation are an expression of the main, main in this act, they reflect, as
reasonably proves this researcher, the strategic trend of its development, indicating what it is
oriented [6, c. 21].

The above mentioned methodological principles, including those aspects that are of a
controversial nature, formed the methodological basis for the study of the contents of the principles
of criminal-executive activity of the personnel of the penitentiary organs and institutions. It should
be noted that, given the special significance of certain principles [3, c. 124], in this monograph, the
basic principles of the activity of the staff of the Internal Affairs Committee of Ukraine, that is, those
that formed the fundamental principles of the functioning of these persons in the field of execution
of sentences (AF Skakun relates them to the general principles of law [4 c. 224], are distinguished.

The following are the basic (general) principles of criminal-executive activity of the personnel
of the organs and penal institutions:

1. The principle of justice (under fairness in doctrinal sources is understood as a correct,
objective, impartial attitude to someone, something [1, c. 629]).

In the theory of law, this principle is considered in the following aspects:

a) formal: the same should be treated equally);

b) meaningful: embodied in such a general principle as proportionality;

c) Procedural: requires the observance of procedural rules aimed at ensuring a fair result,
regardless of other circumstances [3, c. 125-126].

The idea of formal justice is present in the very concept of law, which by its nature is a
normative phenomenon, namely: on the one hand, this right is objective, that is — a set of norms of
law, expressed (externally objectified) in the relevant legal sources, normative legal acts (regarding
the sentenced to imprisonment, for example, these rules are enshrined in Articles 8, 9, 107 KVC),
judicial decisions (as the basis for the execution of criminal punishment (Article 4 of the Criminal
Code), legal practices, etc. [3, c. 88], and, on the other hand, as a subjective right belonging to
individuals (subjects) (for example, Article 18 of the Law of Ukraine "On the State Criminal
Execution Service of Ukraine" defines the rights and obligations of the staff of the bodies and
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penitentiary institutions) and consists in the availability of each of them certain legal opportunities,
which, in turn, are related to the content of those rules, of which the right is objective [3, c. 88].

It is in such a capacity that a non-interested person can resolve conflicts that arise between
the staff of the Ukrainian SSR and those convicted. Moreover, in this way, the right has the ability
to demonstrate impartiality and consistency both in creating and applying rules. In this case, the
minimum condition for justice is the prohibition of arbitrariness [3, c. 125]. So, in Part 1 of Art. 16 of
the Law of Ukraine "On the State Criminal Execution Service of Ukraine" states that acts that are
cruel, inhuman or degrading, are incompatible with service and work in organs, penitentiary
institutions and investigative detention facilities.

In the legal sphere, including the sphere of execution of punishment, formal justice is
implemented in the principle of formal equality, which the Constitutional Court of Ukraine interprets
as a property of law, expressed in particular, on an equal legal level of conduct [7]. As in this
connection, in paragraph 16 of the resolution of the Plenum of the Supreme Court of Ukraine of
March 26, 1993, No. 2 "On judicial practice in cases of crimes connected with violations of the
regime of serving sentences in places of deprivation of liberty”, the violation of the regime the
detention in a correctional colony does not contain signs of malicious disobedience if the
representative of the colony administration did not address the convict with specific requirements in
this regard [8, c. 113].

The results of this study show that meaningful justice is embodied in such a general principle
of law, as proportionality [3, c. 126]. The Constitutional Court of Ukraine in its decision of June 20,
2007 No. 5-rp / 2007 (the case of creditors of communal ownership enterprises recognized this
principle as an idea and ideology of justice [9].

Substantial justice demands, as SP proves in his works. Pogrebnyak, the proportionality of
legal liability to the offender, the establishment and differentiation of public-legal restrictions,
depending on the specific circumstances that determine their introduction, establishment and
application of fair and effective forms of redistribution of social income in order to ensure the well-
being of all citizens [3, ¢.126]. Regarding the criminal activity of the personnel of the Internal Affairs
Committee of Ukraine, the substantive justice consists in the fact that, applying certain or other
means of influencing the convict, the said persons must adhere to the law. Thus, according to Part
1 of Art. 137 Criminal Code of Ukraine, material losses caused by the state convicted during
serving a sentence, shall be levied on their earnings by the decision of the head of the colony. At
the same time, as is true in this regard, I.S. Yakovets, an unsubstantiated decision to recover
material damage can not only undermine the authority of the head of the institution, but also
reduce the effect of all educational work carried out with convicted [10, c. 407], that is, such a
decision will be meaninglessly not fair.

Similar consequences can occur in the violation of the content of procedural justice, which
requires compliance with procedural rules aimed at ensuring the fairness of the outcome,
regardless of other circumstances [3, c. 126]. In particular, in accordance with the requirements of
Part 2 of Art. 137 KVN, prior to the ruling on the collection of material damage caused to those
sentenced to imprisonment, the amount of damages, the circumstances under which they were
committed, and the degree of the fault of the convicted person in causing the damage should be
established. At the same time, in the course of verification, he receives a written explanation, and a
resolution on the recovery of losses is announced to the convicted person for receipt (Part 3 of
Article 137 of the Criminal Code).

Thus, only if the formal, substantive and procedural part of the principle of the criminal activity
of the personnel of the bodies and penal institutions is complied with will be consistent with the
fundamental principles of law on which the right is based as a mandatory social regulator, which
ensures meaningful legitimation of law, defines the understanding of " correct "and" wrong "is a
guideline when the boundaries between permitted and unauthorized in public relations are
established [3, c. 125].

How about A.H. Stepanyuk and K.A. Autukhov, the significance of the characteristics of the
procedural form of activity as a scientific tool for the knowledge of criminal-executive activities is
that one or another procedure appears as a model necessary for the study of other areas of activity
of bodies and penal institutions (socio-pedagogical, labor, preventive, wanted, etc.) [11, c. 798].

In the decision of the Constitutional Court of Ukraine of November 2, 2004 No. 15-rp / 2004
(the case on the appointment by the court of a milder punishment), in this connection it is stated
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that justice is one of the basic principles of law; it is decisive in defining it as the regulator of social
relations, one of the universal human dimensions of law [7].

In the same way, judicial practice goes. Thus, in paragraph 2 of the resolution of the Plenum of
the Supreme Court of Ukraine of October 24, 2004, No. 7 "On the practice of appointment of
criminal punishment", the attention of courts was drawn to the fact that when the sanction of the
law on which a person was found guilty, along with deprivation of liberty for a certain period
provides for more lenient forms of punishment, when sentencing a sentence it is necessary to
discuss the issue of the imposition of a punishment not related to deprivation of liberty [12, c. 232].

Particularly relevant principle of justice is in the activity of staff of the Internal Affairs
Department of Ukraine. Thus, despite the fact that the Law of Ukraine of September 6, 2016 "On
Amendments to the Criminal-Executive Code of Ukraine on the improvement of the procedure for
the application to convicted measures of promotion and collection" substantially changed the
procedure of disciplinary proceedings (Article 135 Criminal Code), and it does not provide the
provision according to which the transfer of the sentenced to imprisonment into a chamber-type
room should be used as the final remedy applicable to these persons [13].

Conclusion. Given the above and intrinsic features of the principle of equity, should Art. 135
CEC of Ukraine to add part eight of the following content:

"A decision to transfer a convicted person to a chamber type in a chamber type by a
disciplinary commission shall be taken in the event that other means of correction and re-
socialization envisaged by the law as well as measures of enforcement applicable to persons
deprived of their liberty can not be achieved with the purpose of criminal punishment."
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