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Streszczenie. W artykule przeanalizowano tre$¢ dziatalnosci personelu Panstwowej Stuzby
Karno-Wykonawczej Ukrainy, skierowanej na realizacje gwarancji prawnych przestrzegania prawa
i interesdw prawnych oséb skazanych, ktérzy odbywajg kare w zaktadach karnych w postaci
pozbawienia wolnosci w okreslonym czasie, a takze niektére zagadnienia dotyczace
udoskonalenia mechanizmu prawnego w zakresie wyznaczonej problematyki badawczej.
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Abstract. The article analyzes the contents of the personnel of the State Penitentiary Service
of Ukraine to implement the legal guarantees of rights and legitimate interests of convicts serving
sentences in colonies of imprisonment for a term, and identified measures to improve legal
mechanism abovementioned issues research.
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AHoTauif. B cTaTTi 3giiCHEHO aHani3 3aMIiCTy AisnbHOCTI nepcoHany [lepxaBHOI KpUMiHaNbHO-
BMKOHABYOI CNyxbu YkpaiHu, WO cnpsiMoBaHa Ha peanisauito NpaBoBUX rapaHTin 3abe3neyeHHs
npaBa i 3aKOHHWX IHTEpPecCiB 3acymKeHux, SKi  BigOyBalOTb MOKApaHHA y KOMOHIAX Yy BuAi
no3baBneHHs BOSi HA NEBHUIA CTPOK, a TAKOX BM3HAYEHi NpobnemHi 3axoau LWoAo YAOCKOHANEHHS
NpPaBOBOro MexaHiamy 3 03Ha4YeHol NpobnemaTkn JOCNIAKEHHS.

KnrouoBi cnoBa: nepcoHan [epxaBHOI KpMMiHaNbHO-BMKOHABYOI CNyX6mu YkpaiHu; npaBoBi
rapaHTii; npaBO 0cCOOM; 3aKOHHIi iHTepecu o0cobu; 3abe3neyeHHs; OiSNbHICTb, KOMOHIS;
no36aBneHHs BOMi; 3aCyAXeHUN.

lMocmaHoska npobnemu. £K CBiAYMTL NpaKTUKa Ta pes3ynbTaT cheuianbHUX HayKoBUX
pocnigkeHo [1], ogHielo 3 npobnem, WO BUMHMKAE MPU BUKOHAHHI — BiAbyBaHHI KpUMiHaNbLHOro
nokapaHHs y Buai no3baBneHHs BONi Ha MEBHWA CTPOK, € HEeHanexHwih piBeHb AiANbHOCTI
nepcoHany [epxaBHOl KpuMMiHanbHO-BUKOHaBYOi cnyx6u (gani — [OKBC) VYkpaiHm no
rapaHTyBaHHIO BU3HAYE€HUX Y 3aKOHi NpaB i 3aKOHHUX iHTepeCiB 3acCymXeHnX.

167
© Knowledge, Education, Law, Management


mailto:rudenko2000@i.ua
mailto:kolb_ivan@ukr.net

ISSN 2353-8406 Knowledge, Education, Law, Management 2017 Ne 2 (18)

Ak Hacnigok, LWOPIYHO TiNbKA Yy BUMXOBHMX | BUMPaBHUX KOMOHIAX BYMHSAETbCA Ao 200
Pi3HOMaHITHMX 3NOYUHIB y BUAi No3baBneHHs BOMi, a TakoxX A0 50 Takmx CycnifibHO Hebe3nevHux i
KapaHux gigHb ocobamm 3 Yncna nepcoHany umMx yctaHoB BMKOHaHHA nokapaHb (YBI) [2].

BuBueHHs1 apxiBHMX KpuMiHanNbHUX cnpaB (NpoBamkeHb) Ta MaTepianie cny00BuX
poscnigyBaHb, NpoBefeHUX No hakTax Hag3Bu4armHUX npurod y 3asHadeHux YBI1 nokasano, o
cepen OCHOBHUX AETEPMIHAHT, SIKi CNPUSNM BUMHEHHIO 3MOYMHIB SIK 3acympKeHuMu ocobamu, Tak i
LWoAo TUX, KOMW BOHW CTaBanu >XepTBaMu NPOTUMNPABHUX NOCHAraHb 3 BOKy nepcoHany KOSOHIN,
ctano rpybe irHopyBaHHA OCTaHHIMM TUX OBOB’A3KIB, LLO MOB’A3aHi i3 QiANbHICTIO N0 eEKTUBHIN
peanisauii BU3HA4YEeHUX y 3aKOHi MPaBOBMUX rapaHTi 6e3neyYHOl XUTTEQIANBHOCTI 0cobu y Micusax ii
ionsuii Big cycninbcTea BignosigHO 40 BUPOKY cyay. [Npu ubomy cnig 3asHaunTy, Wo po3pobrieHi
B HayLi «3anobixHi» TeXHOMOrii € 3acTapinMmmn Ta CTEPEOTUMNHUMM, LLO B KiHLLEBOMY pe3ynbTaTi He
[03BONSE NepcoHany KOSoHIN He TiNbK/ BUNepeaKyBaTu 3NOYMHLIB Ta He gonyckaTtn peanisauii
Ha MNpaKTWUi CBOIX NPOTMNPaBHWUX 3agyMmiB, ane W HeuTpanidyBaTtu, GMOKyBaTW, YCYHYTU TOLLO
NPUYMHK | YMOBM (OETEPMIHAHTM — SK 1X CYKYMHICTb), LLO CMPUANM BYMHEHHIO 3MI0UMHIB Yy XO4i
BMKOHaAHHS — BiaOyBaHHsS1 NOKapaHHA y BUAI N036aBneHHsi BOMi Ha MEBHWUI CTPOK.

OTxe, B HAasABHOCTI € CKNagaHa TeopeTMKO-NpuknaaHa npobnema, sgka notpebye po3B’si3aHHs,
IO 1 cTano BupiwanbH1UM npy BUOOPI TeMM L€l HAyKOBOI CTaTTi, @ TAKOX NPU BU3HAYEHI Ti MeTH i
3aBAaHb, OCHOBHMM i3 SIKMX € po3pobka HayKkoBO OOIpYHTOBAHMX 3axoOAiB, CrPSMOBaHMX Ha
yOOCKOHAamNeHHs1 NpaBOBOro MexaHiamy, noB’s3aHoro i3 AianbHicTio nepcoHany AKBC YkpaiHu no
rapaHTyBaHHIO peanisauii 3acyjKEHUMN BU3HAYEHNX Y 3aKOHi NpaB i 3aKOHHWX iHTepeciB.

Cman 0docrnidxeHHs.  BMBYEHHs HaykoBOI niTepaTypyu nokasano, WO AOCUTb aKTUBHO
po3pobka npobnemmn KpuMiHaNbHO-BMKOHABYOI [AiANIbHOCTI NepcoHany opraHiB Ta YCTaHOB
BMKOHaHHSI NMokKapaHb 3anMatoTbesl Taki yyeHi, sk K. A. Aetyxos, O. M. baHgypka, B. A. Bagnpa,
I.T. Boratnpeor, O.|. boratupbosa, O. M. [xyxa, T. A. Oenucoea, O.[I. Konb, |. M. KonotyH,
B. A. KoHonenbcbkuin, B. O. Mepkynosa, A. X. CtenaHtok, B. M. TpybHukos, I. C. AkoBeup Ta iH.

Mopsa 3 unM, Y KOHTEKCTI 3MICTY TUX NUTaHb i 3aBAaHb, SKi ckrnanu npegMeT AOTPUMaHHS Lin
po6OTi, HAyKOBi MOLUYKN 304INCHIOITLCS OE3CUCTEMHO Ta He UINecrnpsiMoBaHoO, WO W BUCTYMUMIO
000aTKOBUM apryMeHTOM LWoao BMOOpY ii TEMATUKM Ta NOCTAHOBL NPIOPUTETHOI METMW.

Buknad ocHosHux ronoxeHb. CydyacHa npaBoBa LINCHICTb YKpaiHW XapakTepusyeTbCsa TiEto
HeraTMBHOK OOCTaBMHOIO, LLO BCTAHOBIIEHHA MEBHWX MpaB MOAWMHM | rpoMagsHnHa B ToMy abo
iHLLOMY 3aKOHi He € MoKasHMKaMKn iX peanbHOCTi. Bigomo, WO i B KOHCTUTYUisIX OepXxaB i3
TOTaniTapHUM pPEXNUMOM NpaBniHHA OynNKn NPOrosoLleHi WKPOoKi Npaea i ceoboan, ogHak BOHU Bynu
nuwe 3ageknapoBaHi. Benvke 3HavyeHHs Mae came peanbHe 3abesneyeHHs npas Ta cBoboa
NIOONHW | TpOMadsiHUHA, WO € OAHIE i3 HaMBaXKMMBILLMX O3HAK [OEMOKPATUYHOI, NpaBOBOI
aepxasu [3, c. 101]. OcobnunBo rocTpo Le NUTaHHS, K NpaBuibHO nocunaetbes A. |. Ipylwnubkmi,
NnocTae BiQHOCHO 3acymkeHux A0 nosbaBneHHsa BOMi, Wo nepebyBatoTb B i30n4Uil Ta nig NOBHUM
BiJaHHAM agMiHicTpauii ycTaHOB BUKOHAHHS MokapaHsb [4, c. 62].

[apaHTyBaHHA € HaMBaXKIIMBILLMM YMHHMKOM pearibHOro 3abesneyeHHsa npaBe i cBo6oa ocobu
pa3oMm 3 iX BU3HAHHAM, OOTPMMAHHAM i noBarokn. BoHO 34iMCHIOETLCS 3a 4OMOMOrow cneundivyHmx
3acobiB — rapaHTii, Wo HagalTb YCiM eneMeHTaMm NpaBOBOro ctaTtycy ocobu peanbHOro 3MmicTy,
3aBOSKM SKMM CTae MOXIMBMM Oes3nepelukogHe 34iACHEHHs npaB i cBobod, iX OXopoHa Big
MOXINUBMX NPOTUNPABHUX NOCAraHb i 3aXUCT Bi4 HE3AaKOHHMX NopyLweHsb [5, ¢. 130].

Yci MmoxnuBi rapaHTii peanizauil npaB Ta cBo6o4 NIOAWHU | rpoMagsiHWHA MOAINATbL Ha
3aranbHi (3aranbHocouianbHi), 40 SKMX BiQHOCATb MOMITUYHI, EKOHOMIYHI, couianbHi Ta OyXOBHi
(KynbTypHi) rapaHTii Ta BnacHe npaBoBi, topuauyHi (cneuianbHi) [6; 7]. lNMpaBosi (ropuanyHi)
rapaHTii npasB i cBobod nOAMHM Ta FPOMaAsiHUHA — Le MpaBoBi HOPMWU Ta IHCTUTYTU, SKi
3abe3nevyloTb  MOXMIMBICTb Ge3nepeLuKoaHOro 3a4iiCHEHHA npaB 0cobu, iX OXOpOHY, a B pasi
NPOTUMNPaBHUX NOCAraHb 3aXUCT i MOHOBIIEHHSA [5, . 98].

OCHOBHOK OCOOMMBICTIO OPUOANYHUX TFapaHTIiM € Te, WO BOHW MOBUHHI BYyTW BUpPaXeHi
3aKpinneHnMy B 3aKkOHOAABCTBI crevljianbHUMu 3acobamu, y ToMmy yucni 1 3acobamu 3abesneveHHs
npaB i BUKOHAHHA 0060BLIA3KiB BCiMa rpomagsiHamu W nocagoBusiMu. 3aranbHa BNacTMBICTb
NpaBoOBWX rapaHTin 3aKOHHOCTI NonsArae B TOMY, WO BOHM MaloTb ByTW BUpaxeHi N 3akpinnexi B
3aKOHi, a WOo[O0 AisANbHOCTI KpuUMiHanNbHO-BMKOHABYOI cnyxbun — y KBK YkpaiHn. Came 3akoHy
HanNexuTb yKasyBaTW, ik BApTO OXOPOHATU 3aKOHHICTb, 3abe3nedyBaT JOTPMMAHHSA N BUKOHAHHSA
3aKoHiB, 3anobiraTu ix NOpyLeHHto [2, c. 64].

Y HayKoBi niTepaTtypi BUAINAIOTLCA HACTYNHI 3aranbHi rapaHTil:
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a) KOMMETEHTHICTb oOpraHiB gepxasu (MOeTbCs NPO  HadiNeHHs BigNoOBIOHWX OpraHis
HeobXigHMMM NOBHOBAXEHHAMM);

0) ycTaHOBNEHHs BIgNOBI4ANbHOCTI SK MOCagoOBMX OCIO, Tak i rpoMagsH 3a HeHanexHy
peani3auito CBOiX NpaB Ta 000B'A3KiIB;

B) YCTAHOBIIEHHS KOHCTUTYLIMHMX NPUHLUNIB Ta OCHOB NpoLeaypHO-NpoLecyansHOro NopsaKky
3aXMCTY 1 BiAHOBIIEHHS NOPYLUEHMX Ta 0OMexeHux npae rpomagsH [8, c. 12-16; 9, c. 39-42; 10].

[HLWI BYEHI BKMOYAOTb 40 3MICTY HOPUOMYHMX rapaHTin 3axoau:

1) Harnagy W KOHTPOSO 3a MPaBOMIPHICTIO MOBeAiHKN CyD'eKTiB npaBa 3 METOK BUSIBNEHHS
BMMNaKiB NpaBonopyLUeHb;

2) NpaBOBOro 3axmcCTy;

3) 1opugunyHoi BignoBiganbHOCTi;

4) 3anobixHi Ta iHWi NPaBOOXOPOHHI 3axoau;

5) npouecyanbHi hopmn 0xopoHM npaB Ta OOOB'A3KIB (BKMAOYAKUM (POPMK 3aCTOCYBaHHS
NPaBOOXOPOHHUX 3aX0A4iB);

6) npocpinakTukn n nonepeaXXeHHsa NPaBonopYyLUEHb;

7) MDKHapOOHOrO KOHTPOM0 3a OOTPUMMaHHSAM nNpaB, 3aKOHHWUX iHTepeciB i BUKOHAHHAM
obos'askie [11, c. 3].

BogHouac 3-nomixx o3Hak, siki npuTamaHHi rapaHTisMm npae i cBo60 NOAMHU Ta rpOMaasiHuHa,
BMAINAITb Taki: 1) HOpMaTMBHA BM3HAYEHICTb — rapaHTii nNpaB i cBOOOA 3a3HayeHi B TekcTax
HOPMaTMBHO-MPABOBUX akTiB; 2) OOUINbHICTL — BMACTUBICTb rapaHTin 3abeanedvyBaTu npouec
peani3auii npaB i cBob6og 0cobu; 3) CUCTEMHICTb — Y3roMKEHICTb i B3AEMOMOB'A3aHICTb rapaHTin
MiXX coboto; 4) dyHOaMeHTanbHICTb — 3akpinntolTb OCHOBHI MpaBa Ta cBobogu nwoaunHu; 5)
YHiBepcarnbHIiCTb — rapaHTii npaB i cBoOO4 BNMBalOTb Ha BCi chepu CYCMifbHOIo XUTTH NEBHOI
aepxaBu; 6) cTabinbHICTb — rapaHTii iCHYITb MOCTIMHO | BUKOPUCTOBYIOTbCS Cyb’ekTamm
NpaBoBIOHOCUH; 7) 3abe3nevyeHiCTb AepXaBol — [epxaBa CTBOPOE YMOBW ANs peanisauii
rapaHTinn npas i cBo60of, a B pasi iX NOPYLUEHHs1 — 3aCTOCOBYE 3ax0an NpuMycy; 8) NpiopuUTeTHICTb
— 3aKpinfeHHa rapaHTin B OQHOMY 3 MepLnX po34iniB KOHCTUTYUIl, a TakoX IX 3aKpinfeHHs B
MibKHaApoOHMX akTax; 9) iHOuBIOyanbHICTb — MOLUMPEHHSI rapaHTin Ha MeBHY OCODOYy 3a MEBHUX
o6ctaBuH; 10) 3aranbHiCTb — HamnexXHICTb rapaHTii yciM ocobam, He3anexHo Big BiKy, cTaTi,
rpomagaHcTBa Towo [12, ¢. 93-95].

BignoBigHO OO0 UbLOro, MOXHa COpPMynOBaTU HACTYMHE BU3HAYEHHS HOPUOUYHUX rapaHTin
3abesneyeHHsa npaBa 3acymKeHWX A0 No30aBfeHHs BOMi Ha ryMaHHe CTaBfeHHs Ta nosary ix
NACBKOT FQHOCTI: ue cuctema 3akpinfeHnxX y HopMax KpMMiHanbHO-BUMKOHABYOro 3aKOHOL4aBCTBa
ymoB, 3acobiB, npunomis Ta cnocobis, 3aBAsKN SkMM 3abe3nevyeTbCs peanisauis uboro npasa, a 'y
BMMNaZKy WOro mMoOpyweHHs Y/ HeobrpyHTOBaHOro OOMEXeHHss — [AiAnbHICTb  HagineHux
BiAMOBIAHNMUN MOBHOBAaXEHHSAMWU CYDO'EKTIB MO iX 3aXMCTy Ta OXOpOHi. [0noBHa ponb rapadTin
nongarae B Tomy, W06 CTBOPUTU OBCTAHOBKY, NPW SKil NPOrosfiolleHe MnpaBoO 3acCyaAXeHuUX OO0
no3baBrnieHHs BOMi Ha ryMaHHe CTaBfEeHHA Ta noBary iX fACbKOI FMOHOCTI CTano (hakTUYHUM
CTaHOM A5 KOXHOI 0cobu, Wwo nepebyBae B ymoBax no3baBneHHs BOMi.

Y 3B'A3Ky 3 UMM, TpaHCOpMYHUM BU3HAYEHHS, HagaHe B. B. KapeniHum LWWogo rapaHTin
3abe3neyeHHss NPMHUMMIB 3aCTOCYBaHHSA 3axOfiB 3a0XOYEHHS i CTATHEHHSA B Mpoueci BUKOHaHHA
nokapaHHs y Buai nosbasneHHsa Boni [13, ¢. 93-94], oo poarnagyBaHoi HaMmun Npobnemu, MoXemMo
CTBEpPAXYBaTH, O rapaHTisMn peanisauii npaesa 3acymkeHnx 4o no3baBneHHa BONi Ha rymMaHHe
CTaBfieHHs Ta noBary iX MACbKOI rgHOCTI noBuHHI Buctynatn: 1) Hopmn KBK Ykpainu, wo
pernameHTyloTb CKNagoBi eneMeHTu Lboro npaea; 2) 3abeanevyeHHs Harnsagy i KOHTPOso 3a Moro
peanisauieto (TakMi Harnag i KOHTPOMb | BUCTYNaTUMYTb (POPMOKO BUSIBIIEHHA MOpYyLIeHb); 3)
BCT@HOBIIEHHAM OPUAMYHOI BiANOBIAANbHOCTI NepcoHany YCTaHOB BWKOHAHHA MNoOkapaHb; 4)
BM3HAYEHHAM MEXaHi3MiB OCKapXXeHHS pilleHb abo 6e3aissnbHOCTI NnepcoHany Wwoao 3abe3neyvyeHHs
npaBa 3acygKeHux Ao no3baBneHHsi BOMi Ha ryMaHHe CTaBIIEHHS Ta nosary ix NACLKOI MigHOCTI;
5) nonepempkeHHA NopyLLEeHb NpaBa 3acypKeHNX A0 No30aBreHHs BOMi HA rymMaHHe CTaBMneHHs Ta
noeary ix noacbKoi rigHoCTi.

Ak Hamu BXxe BKasdyBasioCb, 3MICT MpaBa 3acypKeHMX A0 no3baBneHHA BOMi Ha rymaHHe
CTaBfEeHHs Ta noBary ix MACcbKOl MgHOCTI CTAHOBUTL LUMPOKE KOMO acnekTiB: a) 3abesneyeHHs
BMKOHAHHS MOKapaHHS BMKITIOYHO B MOPSAKY Ta Ha MigcTaBax, BU3HAYEHUX 3aKOHOM Ta €TUYHUMU
npasunamu (ctogn BXOAWUTb | 3anpOBaKEHHS HanexHWx yMOB BiaOyBaHHA MOKapaHHS, i
3aCTOCYBaHHSA Pi3HOMaHITHUX 3ax0AiB BNANBY Ha MOBEAIHKY 3aCy>KeHOro ToLo); 6) OpieHTyBaHHSA
po6oTK 3 3acymKkeHMn Ha 3abe3neyeHHs X pecouiani3auii nicns 3BiflbHEHHS, BUPILLEHHSA HasiBHUX
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npobnem Ta 3a40BOMEHHS MNOTPeb; B) CTBOPEHHS BCIX HeEOOXigHMX yMOB Ans peanisauii
3acyKeHNMK CBOIX NpaB Ta cBOOOA; r) MiHIMI3auil0 HeraTMBHMX Hacnigkie No3baBneHHsA BoMi Ta
BUKIIOYEHHST HEBMMpaBOaHMX OOMeXXeHb; 4) BBiYNMBE MOBOMXKEHHSA 3 ocobGamu, no3dasneHumun
Boni. OTOX, YCi BOHW NMOBWHHI 3HANTN CBOE BigOBpPaKEHHS Y YNHHOMY KPMMiHanbHO-BUKOHABYOMY
3aKOHOOaBCTBI YKpaiHW.

AK CBiAYMTb NpaKTUKa, OOHIEI i3 HaNbINbL ePEeKTUBHUX IOPUANYHUX rapaHTiB €, HOPMATUBHE
perynioBaHHA Npouecy BUKOHaHHA-BIAOYBaHHA MOKapaHHSA Ta BU3HAYE€HHA B HbOMY OCHOBHMX
CKIaZlOBUX €NTEMEHTIB NpaBa 3acyKeHnx 00 No3baBneHHs BOMi HA ryMaHHe CTaBMeHHs Ta nosary
X NOACLKOI rgHOCTI.

Ha nepwwuin nornsa, us rapaHTisa Ha4yebTo 3Hanwna ceoe BTiNeHHs y KBK Ykpaiim y noBHoMy
o6casi. lMpumipom, T. B. PyoHuk nuwe, WO nicns NpPOrosfioleHHsT He3anexHocTi cuTyaudis 3
iMAneMeHTauied MKHapOOAHUX CTaHAapTIB WOoAO0 NOBOMKEHHS i3 3aCyMKEeHUMU Y 3aKOHO4ABCTBO
YkpaiHn novana 3miHoBaTUCb. B 4yactuHi 1 c1. 9 KoHcTuTyuil YKpaiHm 3akpinnieHo, Lo BCi
MiKHapo4Hi OoroBopw, 3roga Ha OOOB'A3KOBICTb sikMx HagaHa BepxoBHoto Pagoto YkpaiHu, €
YaCTMHOK HauioHanbHOro 3akoHogaBcTBa. Ha BignoBigHicTe nonoxeHb KBK YkpaiHn 2003 poky
OcHoBHOMY 3akoHy Yy CT. 2 BCTaAHOBMIOETbCH, WO KpUMiHAnNbHO-BUMKOHaBYe 3aKOHOOABCTBO
CKNMafaeTbCa 3 YMHHUX MiIKHapo4HMX [OroBopiB, 3roga Ha OOOB’A3KOBICTb SKWX HadaHa
BepxosHoto Papgoto YkpaiHu (BunpasHo-TpygooBun kogekc YKpaiHM He MICTMB Takol cTaTTi).
YactuHa 1 c1.1 KBK BKntoYae NonoXxeHHs, Lo MeTOH KpMMiHanbHO-BUKOHABYOro 3aKkOHO4aBCTBa €
«3anobiraHHa TopTypam Ta HENACbKOMY abo TakoMmy, LLO MPUHWXKYE TiOHICTb, MOBOMKEHHIO i3
3acymKeHnmMmny, ue BunnmBae 3 KoHBEHLUii NpoTK KaTyBaHb Ta iHLINX XXOPCTOKUX, HENOACLKMX abo
TakuX, WO MPUHWXKYIOTb TiAHICTb, BUAIB MOBOMAXEHHA W nokapaHHsa. Ctatta 8 KBK YkpaiHu
BM3HA4YaE, WO 3acymKeHi MawTb MpaBO Ha FyMaHHe CTaBeHHs Ao cebe, nosary rigHOCTI,
BNACTMBOI JI0ACHKIA 0COBMCTOCTI. BaxnimBumm, 3 ToUkM 30py rymaniamy, € Hopmn KBK Ykpainm 4.2
CT.7 nNpo Te, WO AepxaBa 6aunTb y 3acygpkeHOMYy nepLu 3a BCe NIOAMHY, HagdineHy npaBamu i
obos’azkamu; 4.2 cT. 102 KBK nonoxeHHs, WO «PeXum Yy KOMOHIAX Mae 3BOAUTM OO0 MiHiMymy
Pi3HMLI0 MK YyMOBaMW XWTTS B KOJOHiI i Ha cBobofi, WO MOBMHHO CNPUATU MiABULLEHHIO
BiAMNOBIAANbHOCTI 3aCyKEHUX 3a CBOKW MOBEAIHKY | YCBIOOMMEHHIO NOACBKOI TigHOCTI». HAK
6a4nmo, Ui NONMOXEHHs1 CNPsIMOBaHi Ha ryMaHisauito KpMMiHanbHO-BMKOHABY0i CUCTEMWN YKpaiHW i
BiANoBigaTb MXKHAPOAHUM CTaHgapTaMm 3 npas noguHu [14].

Y cBowo uyepry O. B. Jlucogea koHcTtaTye, wo 3miHm go KBK VYkpainu, ki 4acTkoBO
yOOCKOHanNMNn NpaBOBUN CTaTyC 3acymkeHux o no3baBneHHs Boni, BHocunuck: y 2005 p. —
3akoHOM YkpaiHM «[1po BHeCeHHA 3MiH OO0 [OesikMX 3aKOHOOABYMX akTiB  YKpalHu woao
3abe3neyeHHs npaBa 3acypKeHWUX i OCib, SKi TpmatoTbCa Nig BapTok, Ha NUCTYBaHHSA 3 NUTaHb,
NoB’A3aHNX 3 NOPYLUEHHAM npaB nogmHuy»; y 2006 p. — 3akoHOM YkpaiHu «[1po BHECEHHSA 3MiHM 40
KpuMiHanbHO-BMKOHABYOro kogekcy YkpaiHuy; y 2010 p. — 3akoHamm YkpaiHn «Ipo BHECEHHS 3MiH
0o KpumiHanbHO-BMKOHABYOro kodekcy YkpaiHn wopo 3abesnedeHHsl npaB 3acydpkeHuX ocib B
yCTaHOBax BUKOHAHHA nokapaHb» Ta «[1po BHECEHHS 3MiH 0 OeSKUX 3aKOHOOaBYUX aKTiB YKpaiHu
wono 3abesneyeHHa NpaBa Ha NUCTYBaHHSA OCIO, siKi TpMMalTbCA Ni4 BapTO, Ta 3aCymKeHUX
ocib»; y 2013 p. — 3akoHoM YkpaiHu «[Mpo BHeceHHs 3MiH A0 KpMMiHanbHO-BMKOHABYOro KOAEKCY
YKpaiHu woao nopsaky Ta ymoB BiabyBaHHA nokapaHHsy; y 2014 p. — 3akoHom YkpaiHum «[1po
BHECEHHA 3MiH 0 KpumiHanbHO-BMKOHABYOro koAdekcy YKpaiHu wono agantauil npaBoBOro
cTaTycy 3acyaXXeHOro 4o EBPONENChbKNX CTaHAapTIBY, HOBEMWN AKOro 3BOAATLCA JO HACTYMHOrO:

1) 4acTKOBO BMWPILLIEHO MPOTUPIYYS MiX nNpaBoM rpoMagsH Ha npauto (ct. 43 KoHcTtuTtyuii
YKpaiHu), npaBom 3acymkeHux 4o nos3baBneHHst Boni 6patu yyacTb y TpyaoBin AisnbHOCTI (4. 1 CT.
107 KBK YkpaiHu) Ta ix 000B’A3kOM npaulBaTh B Micudx i Ha poboTtax, ki BM3HaA4alTbCA
agMiHicTpauieto konoHii (4. 1 ct. 118 KBK Ykpainu), Ha kopuctb nepworo. ¥ 4. 1 c1. 118 KBK
YKpaiHu crioBa «MOBUHHI NpautoBaTny 3aMiHEHO CroBamMu «MatoTb MpPaBo MpauBaTy»; a YacTuHa
AonoBHeHa ab3aLoM TpeTiM HacTynHoro 3MicTy: «[paus 3acygkeHnx pernameHTyeTbca Kogekcom
3aKoHIB nNpo npauto YkpaiHm». A 3rigHO HOBOI pepakuii a63. 1 4. 2 ct. 120 KBK Ykpainu
3acyKeHNM, SKi NpauiooTb Ha BUPOOHMLTBI, HA 0COB0BMIN paxyHOK BXXe NOBMHHO 3apaxoByBaTUCA
He3anexHo Big YCiX BigpaxyBaHb He MeHW $K ABagudaTb M'SATb BiACOTKIB HapaxoBaHOro im
MiCSYHOrO 3apobiTKy;

2) y HoBi pepakuii BuknageHa crtatta 122 «[lleHcinHe 3abe3neyeHHs 3acypKeHux Ao
no3baBneHHs BOMi», B SAKi Ginbll AeTanbHO NPOMMCAHMN MEXaHi3M OTPUMAHHS 3acCyKEHUMMU
neHcin. 3okpema B YacTMHI NepLUin Liel cTaTTi BCTAHOBMNIOETLCS, L0 3acyaXeHi MatoTb NpaBo Ha
3aranbHuUX NigcTaBax Ha AepXXaBHe MNeHCinHe 3abe3nedyeHHs 3a BikOM, MO iHBanigHOCTI, y 3B’A3KY 3
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BTPaTOI rodyBasnibHMKA Ta B iHWWX Bunagkax, nepegbadyeHnx 3akoHom. lMeHcii 3acympkeHum 3a
HasBHOCTI BiANOBIOHOrO NpaBa MakwTb NpuU3HadaTuca opraHamu [eHcinHoro doHay YKpaiHu 3a
Micuem BigOyBaHHs nokapaHHsa. B yacTuHi m’aTin BKasyeTbCs, WO afMiHiCTpauiss yCcTaHOBWU
3000B’A3aHa cnpuaTn 3acymKEHNM y CBOEYACHOMY ODOPMIIEHHI JOKYMEHTIB HA OTPMMAaHHSA NeHcil
abo odopMneHHi KoMMeHcauii 3anoaisiHoi LWKoAW BiANOBIAHO A0 3aKOHOAABCTBA YKpaiHy;

3) 3a HoBow pepakuieto 4. 5 cT. 116 KBK YkpaiHu 3acymxeHuin Mae npaBo 3BepTaTucs 3a
KOHCymnbTaUi€eto i NikyBaHHSAM 40 3aknagiB OXOPOHWM 340pOB’d, WO MakTb fiueHsito MiHicTepcTtBa
OXOPOHU 340pOB’a YKpaiHu i aKi HagatTb NnaTHi MegudHi Nocnyrn Ta He BigHeceHi A0 BigaHHA
LEeHTpanbHOro opraHy BMKOHAaBYOl Braaw, WO peanisye OepXKaBHY MOMITUKY Yy cdepi BUKOHAHHSA
KpUMiHanbHMX nokapaHb. OnnaTta Takux nocnyr i npugbaHHsa HeobXigHMX MiKiB MOXIIMBE SIK CaMUM
3acCyKeHNM, TakK i Moro pigHUMM Ta OIM3bkUMK 3a paxyHOK BriaCHMX KowTiB. KOHCYnNbTyBaHHA Ta
ambynatopHe niKyBaHHSA B Takux Bunagkax 34iIMCHIOITLCA B MeOUYHMX YacTUHAX KOSOHIN 3a
Micuem BigOyBaHHSA MOKAapaHHA nNig HarnsagoM nepcoHany MeAM4YHOI 4YacTuHU. Y pasi X
HeobXigHOCTI NiKyBaHHS B CTaLiOHApHWX YMOBax 3acymMKEeHUN Mae npaBO OTPMMyBaTU MELUYHY
AONOMOry i NiKyBaHHA, B TOMY YMCAi NnaTHi MegudHi NOCNyrn 3a paxyHOK OCOBMCTMX rpoLLIOBUX
KOWTIB 4YM KOWTIB PigHMX Ta Onusbkux, Yy BULLE3a3HAYEHUX 3aknagax OXOPOHW 340pOB'S.
MigcTaBolo ANs HagaHHA Takol MeAWYHOT OOMOMOrK € yroga Npo HagaHHSA MeauyHUX MOCHYT,
yKnageHa MiK 3aknagoM OXOpPOHM 300pOB’A Ta PigHMMWU 4M Gnn3bkumMu, abo 3aXMCHUKOM
3aCy)KeHOro, Moro 3akOHHMM MPeAcTaBHUKOM. Y 3B’A3KY 3 UMM, A0 NigcTaB, 3a sSKUX 3aCypKeHUM
HaOalTbCs KOPOTKOYACHI BUI3OM 3@ MEXi BUMPaBHUX i BUXOBHUX komnoHin (4. 1 ct. 111 KBK
YkpaiHu), gogaHa Wwe ogHa — OAep)KaHHA MEeAMYHOI OOMOMOrM, SKWO Taka OOMoMora He MoXe
OyTM HagaHa Ha TepuTopii BiANOBIAHOroO Micusa no3baBneHHs BOfi;

4) BignoeigHO OO0 HoBOI pegakuii 4. 3 cT. 116 KBK YkpaiHu 3abopoHAeTbCA MpuMycoBe
rogyBaHHS1 3aCyPKEHOro, sIKMM 3asdBMB NPO BiOMOBY Big MPUAHATTA X Ta 3a BUCHOBKaAMM KOMICIT
nikapiB He Ma€e MCUXiIYHOro 3axBOPKOBaHHA Ta YCBIAOMIIOE Hacnigku cBOIX fin. lNpumycose
rogyBaHHa Moxe OyTu 34iNCHEeHe nuwe B TUX BUMNadkax, KOnu, Ha OYMKY nikapsi, BHAcCnigok
BiAMOBM Big MPUAHATTA DKi CTaH 3acymKeHOro 3HayHo noripwyetbes. [Mpu UbOMy nopsaok
NPMMYCOBOrO rodyBaHHA He TMOBWHEH MOpywyBaTM CTaHA4apTW, BU3HA4YeHi NPaKTUKOK
€BpoONencLKOro cyay 3 npas NMOANHY;

5) 3MiHEHa y CTOpPOHY 30iNbLUEHHS KiNbKICTb NobadeHb, AKy MOXYyTb OTPUMYBATK 3aCYyAXKEHi.
3a Hoeow pepgakuieto 4. 4 cT. 110 KBK YkpaiHu 3acymkeHuM, WO 3HaxoddTbCs B AifbHUUI
NMOCKMEHOro KOHTPOIO, HAA4AETLCA OOHE KOPOTKOCTPOKOBE nobadeHHs Ha Micsub | ogHe TpuBane
nobadeHHss Ha Tpu MicsaLi; 3aCymKeHUM, WO 3HAXOAATbCA B AiNbHULI pecouianisadii, HagaeTbcs
OOdHEe KOpPOTKOCTpOKOBe MobavyeHHss Ha Micsub i odgHe TpuBane nobadeHHss Ha [OBa Micsui;
3acygkeHnm, wo nepebyBatoTb B AiNbHUUI couianbHOI aganTauil Ta couianbHol peabiniTauil,
HagalTbCs KOPOTKOCTPOKOBI nobayveHHs 6e3 obmexeHb Ta TpuBane nobadeHHs LoMicsus.
3acymkeHi 0o AoBiYHOro no36aBneHHs BOMi 3a HOBOK peaakuieto abs. 3 u. 5 ct. 151 KBK Ykpainu
MalTb NPaBO OAEPXKYBaTN KOPOTKOCTPOKOBE NobavyeHHsA BXe OOUH pa3 Ha MicAub Ta OAMH pa3 Ha
Tpu Micaui Tpmeane nobadeHHs 3 6nM3bKMMKU poagndamm (Nogpyxoksa, 6atekn, 4iTu, BCUHOBNIOBAYI,
BCWHOBIEHI, pigHi 6patu i cectpu, gig, 6aba, oHyku). TpuBani nobayeHHA MOXyTb HagasaTuUcA i
TaKoX MOAPYXKIO, SIKe NPOXMBANO OJHIED CiM’eto, ane He nepebysano y wnobi, 3a ymoBH, O B
HUX € CNiNnbHi HENOBHONMITHI AiTn. [lo3BONEHi Tako NnobadeHHs 3 agBokaTom abo iHWKM dhaxiBuem
y ranysi npasa, ki 3@ 3aKOHOM MaloTb NpPaBO Ha HadaHHA NMPaBoOBOI AOMNOMOMM O0COBUCTO UM 3a
OOPYYEHHAM OPUAMYHOT 0COBU, 3aCyKEHUM, Ha SIKUX HaKMageHo AncumniiHapHe CTAMHEHHS i K
TPUMaKTLCHA B UCUMNITIHAPHOMY i3051ATOpI, Kapuepi, NPUMILLEeHHI kKaMepHOro Tuny abo OAMHOYHIN
kamepi (a63. 1 4. 11 c1. 134 KBK Ykpainu). HactuHy 3 ct. 110 KBK YkpaiHn 4ONOBHEHO HOBUMMU
MOMNOXEHHAMM MPO Te, WO 3acympKeHoMy 3abe3neyvyeTbCsl MOXIUBICTb CMifIKyBaHHS 3 afBOKaToOM
Ta iHWKM paxiBuem y ranysi npaea B NpUMiLLeHHi 6e3 CyuinbHOro pO3MeXyr4oro 3axmcHoro ckna
3a iXHbOK 3rofok, a MpaBO Ha OOepXaHHs NPaBOBOI AOMOMOMK MOLUMPIOETLCA TaKOX | Ha
3acyaKeHux, wo nepebyBatoTb Ha NiKyBaHHI B CTaLiOHApHMX 3aKnagax OXOPOHWN 300pOB’S;

6) HOBENOK LpbOro 3aKkoHy, sika BM3Bana 3Ha4YHW Pe30HaHC, € BUKNaAEeHHS y HOBIN peaakuii u.
5 c1. 110 KBK VYkpaiHu, 3rigHO 3 KO 3acCy[pKeHMM HaJaeTbCs, B TOMYy 4uchi W nig 4ac
nepebyBaHHA B CTaLiOHapHUX 3aknagax OXOpOoHW 340POB’A, MPaBo Ha TeredOHHi pO3MOBM (y TOMY
yucni y mepexax pyxomoro (MobinbHoOro) 3s’a3ky) 6e3 obMexeHHs X KinbKOCTi nig KOHTponem
agMiHicTpauii, a TakoX [03BONSETbCA KOPUCTyBaTUCA rnobanbHOo Mepexeto |HTepHeT, ane
onnara TenegOHHUX PO3MOB i KOPUCTYBaHHSA IHTEPHETOM 34IMCHIOETLCA TiflbKM 3 0COBUCTUX
KOLUTIB 3aCyKeHux;
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7) HapewTi BU3HAYeHO, L0 KOPECMNOHAEHLUIS, AKY 3acypKeHi HanpaBnsTb y TOMY Yuchi i Ao
cyay, nepernsgy He nignsarae (4. 4 cr. 113 KBK YkpaiHn). 3acygxeHi oTpymanu TakoX npaso
nepegaBaT KOPECMOHOEHLI0 3aXUCHUKY Y KPUMIHANbHOMY MPOBAMKEHHI, WO 34iACHIOE CBOI
noBHoBaxeHHs1 BignosigHo 0o KIK Ykpainu, 6e3nocepenHbo nig Yac nobavyeHHs 3 HUM (abs. 2 4. 5
cT. 113 KBK YkpaiHn);

8) y cT. 142 KBK YKpaiHn BCTaHOBMNIOETLCA, LLO 3aCyAXKEHUM XiHKaM, siKi CyMITIHHO CTaBNATLCS
00 npaui, y pasi il HasBHOCTI, i 40OEPXYIOTbCA BUMOI PEXNMY, BXEe OO03BOMSETHCA (2 HE «MOXe
OyTM 0O3BOMEHO» SIK PaHille) NPOXMBAHHS 3a MeXaMu BUMPAaBHOI KOMOHIT Ha Yac 3BiNbHEHHSA BiA
po60TK y 3B’s13Ky 3 BariTHICTIO i NONOramm, a TakoX 40 OOCATHEHHS UTUHOK TPUPIYHOro BiKY. BOHK
MOXYTb Matu npu cobi MobinbHi TenedoHn Ta akcecyapu 4o HUX, 6e3 0OMeEXXEHHs1 KOpUCTyBaTUCS
MOOINbHUM 3B’SI3KOM 3a CBill paxyHOK;

9) 0O NpaB HEMOBHOMITHIX 3acymkeHux, nepegdadernx 4. 1 ct. 143 KBK YkpaiHn, BknroveHo
npaBo OE3KOLUTOBHO OOEPXYBATU CEPEOHI0 OCBITY. Takmi 3axig CTArHEeHHS sIK MOMILEHHS B
ANCuUnniHapHWA i3oNaTop 3 BMBEAEHHAM 4n 6e3 BUBEAEHHS Ha HaByaHHA abo poboTy Ao
HEMOBHOMITHIX 3aCTOCOBYETLCA BXe Ha CTPOK He Ginbe n'atn gié (aba. 7 ct. 145 KBK Ykpainm).

Takum 4ymHOM, 3a Bu3HadeHHam O. B. Jlucogepa, 3acymkeHi 0o no3GaBneHHs BOi
Ao4YeKanncsa 4eproBoro po3LLMpPEHHs CBOIX NpaB. Arne noTpibeH Wwe AieBuin MexaHiam ix peanisadil,
CTBOPUTM YM YOOCKOHANUTU AKMA Ta 3abes3neynmTn MOro BMKOHAHHA B YCTAHOBAaxX BWKOHAHHS
nokapaHb nosuHHa AOMTC Ykpainu [15].

BucHosok. OTxe, no pesynbTatax NPOBEAEHOr0 aHarniy MOXHa KOHCTaTyBaTW, WO Ha
CbOrogHi y YNHHOMY KpUMiHanNbHO-BMKOHABYOMY 3aKOHOAABCTBI YKpalHM € Hu3Ka NOMoXeHb, Lo
cynepeyatb NpUMHUMMY F'yMaHiaMy Ta He BignoBigalTb MiKHaApPOOHO-NPaBOBUM CTaHAapTam 3 npas
NIOOMHN | NOBOMXKEHHS i3 3acymkeHuMu. Kpim UbOro, BCTAHOBMEHO, WO € W iHWi npobnemun
NpaBoOBOro Ta MNPAKTUYHOINO XapakTepy, AeTepMiHOBaHi HeHaneXHUWM HOpMaTUBHO-NPaBOBUM
3abe3neyYeHHsIM AisnbHOCTI NepcoHany yCTaHOB BUMKOHAaHHA MokapaHb Ta OesiKMMU XMOHMMK, 3a
BMCHOBKOM [EAKNX HAaYKOBL,B, TEOPETUYHUMM NOMNA4aMM Ha LUASXN TX BUPILWEHHA [16; 17].
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ABOUT SOME PROBLEMS OF THE ACTIVITY OF THE COLONIES PERSONNEL,
CONNECTED WITH THE GUARANTEES OF PROVIDING THE RIGHTS OF ADMINISTRATED
IN UKRAINE

Rudenko Viacheslav, Kolb Ivan

Formulation of the problem. According to the practice and the result of special scientific
research [1], one of the problems that arises during execution — serving criminal punishment in the
form of imprisonment for a certain period of time is the inadequate level of activity of the personnel
of the State Criminal Execution Service (hereinafter — DCCS) of Ukraine on safeguards the rights
and lawful interests of convicts defined in the law.

As a result, only up to 200 different types of imprisonment, as well as up to 50 such socially
dangerous and punishable acts, are committed annually in the educational and correctional
colonies by the personnel of these penitentiary institutions [2].

The study of archival criminal cases (proceedings) and materials of official investigations
carried out on the facts of emergency cases in the above-mentioned Pls showed that among the
main determinants that contributed to the commission of crimes both by convicted persons and
those who became victims of unlawful encroachment on the part of colony personnel , the gross
neglect of the latter duties related to the activities of the effective implementation of the legal
guarantees provided by the law for the safe life of the person in the places of its isolation from the
public ment according to the verdict. It should be noted that the "preventive" technologies
developed in science are obsolete and stereotyped, which ultimately does not allow colonial staff to
not only outrun the criminals and prevent the realization of their illegal plans in practice, but also
neutralize, block, eliminate, etc. causes and conditions (determinants — as a whole), which
facilitated the commission of crimes in the course of execution — serving a sentence in the form of
deprivation of liberty for a certain period.

Consequently, there is a folding theoretical and applied problem that needs to be solved,
which became decisive when choosing the topic of this scientific article, as well as identifying its
goals and objectives, the main of which is the development of scientifically grounded measures
aimed at improving the legal a mechanism connected with the activity of the staff of the SCSU of
Ukraine on the guarantee of the implementation of the rights and legitimate interests specified by
the law by the convicts.

State of research. The study of scientific literature showed that the following scientists, such
as: K.A., are engaged in the development of the problem of criminal-executive activity of the
personnel of the bodies and institutions of penitentiary activity. Autukhov, O.M. Bandurka, V.A.
Badira, I.G. Bogatyryov, Ol Bogatyreva, O.M. Dzhuga, T.A. Denisova, O.G. Kolb, .M. Kopotun, V.
Ya. Konopelsky, V.O. Merkulova, A.H. Stepanyuk, V.M. Trubnikov, I.S. Yakovets and others.
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Along with this, in the context of the content of those issues and tasks that constitute the
subject of observance of this work, scientific searches are carried out unsystematically and not
purposefully, which was an additional argument in choosing its subject and setting a priority goal.

Statement of the main provisions. The current legal reality of Ukraine is characterized by the
negative circumstance that the establishment of certain human rights and citizens in one or
another law are not indicators of their reality. It is known that in the constitutions of states, with the
totalitarian regime of governing, broad rights and freedoms were proclaimed, but they were only
declared. Of great significance is the actual provision of human and civil rights and freedoms,
which is one of the most important features of a democratic, law-governed state [3, c. 101]. This
guestion is especially acute, as Al correctly refers. Grushitsky, appears in relation to the sentenced
to imprisonment, who are in isolation and under the full jurisdiction of the administration of
penitentiary institutions [4, p. 62].

Guaranteeing is the most important factor in the real provision of the rights and freedoms of
the individual, along with their recognition, observance and respect. It is carried out with the help of
specific means — guarantees providing all elements of the legal status of a person of real content,
through which it becomes possible to freely exercise rights and freedoms, protect them from
possible unlawful encroachments and protect against unlawful violations [5, c. 130].

All possible guarantees of realization of human and civil rights and freedoms are divided into
general (general social) ones, which include political, economic, social and spiritual (cultural)
guarantees and legal, legal (special) ones [6; 7]. Legal (legal) guarantees of human and civil rights
and freedoms are legal norms and institutions that ensure the unimpeded exercise of the rights of
individuals, their protection, and in the event of unlawful encroachments, protection and renewal [5,
c. 98].

The main feature of the legal guarantees is that they must be expressed in the special means
provided by the law, including the means of ensuring the rights and obligations of all citizens and
officials. The general property of the legal guarantees of legality is that they must be expressed
and enshrined in the law, and, in relation to the activities of the criminal-executive service, in the
CEC of Ukraine. It is the law to specify how it is worth protecting the legality, ensuring compliance
with and enforcement of laws, preventing their violation [2, c. 64].

The following general guarantees are given in the scientific literature:

a) the competence of the state bodies (this refers to the allocation of the relevant authorities
with the necessary powers);

b) establishing responsibility of both officials and citizens for improper exercise of their rights
and obligations;

c) the establishment of constitutional principles and principles of procedural-procedural
procedure for the protection and restoration of violated and limited rights of citizens [8, c. 12-16; 9,
c. 39-42; 10].

Other scholars include the following legal safeguards:

1) Supervision and control over the lawfulness of the behavior of subjects in order to identify
cases of offenses;

2) legal protection;

3) legal liability;

4) preventive and other law enforcement measures;

5) procedural forms of protection of rights and obligations (including forms of application of law
enforcement measures);

6) prevention and prevention of offenses;

7) international control over the observance of rights, legitimate interests and performance of
duties [11, c. 3].

At the same time, among the features that are inherent in the guarantees of human and civil
rights and freedoms, the following are distinguished: 1) normative certainty — guarantees of rights
and freedoms are specified in the texts of normative legal acts; 2) expediency — the property of
guarantees to ensure the process of realizing the rights and freedoms of the person; 3) systematic
— consistency and interconnectivity of guarantees among themselves; 4) Fundamentality —
establishes basic human rights and freedoms; 5) universality — the guarantees of rights and
freedoms affect all spheres of public life of a certain state; 6) stability — guarantees are constantly
and used by the subjects of legal relationships; 7) provision by the state — the state creates
conditions for the implementation of guarantees of rights and freedoms, and in case of their
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violation — applies coercive measures; 8) priority — the securing of guarantees in one of the first
sections of the constitution, as well as their consolidation in international acts; 9) Individuality —
distribution of guarantees to a certain person under certain circumstances; 10) universality — the
validity of guarantees to all persons, regardless of age, sex, citizenship, etc. [12, ¢. 93-95].

Accordingly, the following definition of legal guarantees of ensuring the right of prisoners of
deprivation of liberty to a humane attitude and respect for their human dignity can be formulated: a
system enshrined in the norms of the criminal-executive legislation of the conditions, means,
methods and ways through which the realization of this right is ensured, and in the case of its
violation or unreasonable restriction — the activities of the subjects with protection and protection of
their respective powers. The main role of guarantees is to create an environment in which the
convicted prisoners' right to a humane attitude and respect for their human dignity are the actual
status of every person in custody.

In this regard, transforming the definition given to V.V. Karelin on guarantees of ensuring the
principles of the application of measures to encourage and enforce the execution of sentences in
the form of imprisonment [13, c. 93-94], we can assert that the guarantees of the realization of the
right of prisoners of imprisonment to a humanitarian attitude and respect for their human dignity
should be: 1) the norms of the CEC of Ukraine, which regulate the constituent elements of this
right; 2) supervision and control over its implementation (such supervision and control and will act
as a form of detection of violations); 3) establishment of legal responsibility of personnel of
penitentiary institutions; 4) the definition of mechanisms for appealing decisions or inactivity of staff
to ensure the right of prisoners to be deprived of liberty for a humane attitude and respect for their
human dignity; 5) prevention of violations of the rights of sentenced prisoners to a humane attitude
and respect for their human dignity.

As we have already pointed out, the content of the right of prisoners to imprisonment for a
humane attitude and respect for their human dignity constitutes a wide range of aspects: a)
ensuring the execution of punishment exclusively in the order and on the grounds determined by
law and ethical rules (including the introduction of appropriate conditions for serving sentences ,
and the use of various measures of influence on the behavior of the convicted person, etc.); b)
orientation of work with convicts to ensure their re-socialization after release, solving existing
problems and meeting needs; c) creation of all necessary conditions for the implementation of their
rights and freedoms by convicted persons; d) minimizing the negative consequences of
imprisonment and excluding unjustified restrictions; e) polite treatment of persons deprived of their
liberty. Therefore, all of them should be reflected in the current criminal-executive legislation of
Ukraine.

As practice shows, one of the most effective legal guarantors is the normative regulation of the
process of execution-serving of punishment and defining in it the basic constituents of the right of
prisoners of imprisonment for a humane attitude and respect for their human dignity.

At first glance, this guarantee seemed to be fully implemented in the CEC of Ukraine. For
example, T. V. Rudnik writes that after the proclamation of independence, the situation with the
implementation of international standards on the treatment of convicted persons in the Ukrainian
legislation began to change. In part 1 of Art. 9 of the Constitution of Ukraine stipulates that all
international treaties agreed to be binding by the Verkhovna Rada of Ukraine are part of the
national legislation. In accordance with the provisions of the CEC of Ukraine in 2003, the Basic
Law of Art. 2 stipulates that the criminal-executive legislation consists of valid international treaties,
the consent to be bound by which was provided by the Verkhovna Rada of Ukraine (the Ukrainian
Correctional-Labor Code did not contain such an article). Part 1 of Article 1 of the Criminal Code
includes the provision that the purpose of criminal-executive legislation is to "prevent torture and
inhuman or degrading treatment against convicted persons”, this follows from the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. , types of
treatment and punishment. Article 8 of the CEC of Ukraine states that convicted persons have the
right to a humane attitude towards themselves, respect for the dignity inherent in a human person.
Important, in terms of humanism, are the norms of the CEC of Ukraine, Part 2 of Article 7, that the
state sees in the convicted, above all, a person with rights and responsibilities; Part 2 of Art. 102
QCP of the provision that "the regime in the colonies should minimize the difference between living
conditions in the colony and on freedom, which should contribute to increasing the responsibility of
convicted persons for their behavior and awareness of human dignity." As we see, these
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provisions are aimed at the humanization of the criminal-executive system of Ukraine and comply
with international human rights standards [14].

n turn, O. V. Lisoded states that the changes to the CEC of Ukraine, which partially improved
the legal status of the convicts, were introduced: in 2005, the Law of Ukraine "On Amendments to
Certain Legislative Acts of Ukraine on the Enforcement of the Right of Convicted and Individuals
kept in custody for correspondence on matters related to human rights violations "; in 2006 — by
the Law of Ukraine "On Amendments to the Criminal-Executive Code of Ukraine"; in 2010 — by the
laws of Ukraine "On Amendments to the Criminal-Executive Code of Ukraine on the Guaranteeing
the Rights of the Convicted Persons in Penitentiary Institutions" and "On Amendments to Certain
Legislative Acts of Ukraine on the Right to Correspondence of Persons in Detention, and convicted
persons "; in 2013 — the Law of Ukraine "On Amendments to the Criminal-Executive Code of
Ukraine on the Order and Conditions of serving a Punishment"; in 2014 — the Law of Ukraine "On
Amendments to the Criminal-Executive Code of Ukraine on Adaptation of the Legal Status of a
Convicted to European Standards", the stories of which are reduced to the following:

1) a partial resolution of the contradiction between the right of citizens to work (Article 43 of the
Constitution of Ukraine), the right of convicted prisoners to participate in labor activities (Part 1 of
Article 107 of the CEC of Ukraine) and their duty to work in places and at work, which are
determined by the administration of the colony (Part 1 of Article 118 of the CEC of Ukraine), in
favor of the first. In Part 1 of Art. 118 of the CEC of Ukraine, the words "must work" are replaced by
the words "have the right to work"; and part is supplemented with the third paragraph of the
following sentence: "The work of convicts is regulated by the Code of Labor Laws of Ukraine." And
according to the new edition of the par. 1 part 2 st. 120 CRCs of convicted persons who work in
production should already be credited to a personal account independently of all deductions not
less than twenty five percent of the monthly earnings accrued to them;

2) the new wording sets out article 122 "Pension provision of sentenced persons to
imprisonment”, in which the mechanism for obtaining sentenced pensions is specified in more
detail. In particular, in part one of this article, it is established that convicts have the right, on the
basis of general grounds, to state pension provision for age, disability, loss of breadwinner and in
other cases provided for by law. Pensions to prisoners in the presence of the corresponding right
should be appointed by the organs of the Pension Fund of Ukraine at the place of serving the
sentence. Paragraph five states that the administration of the institution is obliged to assist the
convicted in timely processing of documents for receiving a pension or making compensation for
the damage caused in accordance with the legislation of Ukraine;

3) under the new wording of Part 5 of Art. 116 The CEC of Ukraine has the right to apply for
consultation and treatment to health facilities licensed by the Ministry of Health of Ukraine and who
provide paid medical services and not assigned to the central executive body that implements state
policy in the field of implementation criminal penalties. Payment for such services and the
purchase of the necessary medicines is possible both by the convicted person himself and his
relatives and relatives at his own expense. Counseling and outpatient treatment in such cases are
carried out in the medical parts of the colonies at the place of detention under the supervision of
the medical staff. In the case of necessity of treatment under stationary conditions, a convict has
the right to receive medical assistance and treatment, including paid medical services at the
expense of personal funds or funds of relatives and relatives, in the abovementioned health care
institutions. The reason for the provision of such medical care is an agreement on the provision of
medical services concluded between the health care institution and relatives or relatives or the
defendant of the convicted person, his legal representative. In this regard, the reasons why the
convicts are provided with short-distance visits outside the correctional and educational colonies
(Part 1 of Article 111 of the CEC of Ukraine), another one is added — obtaining medical care if such
assistance can not be provided on the territory the corresponding place of deprivation of liberty;

4) in accordance with the new wording of art. 116 CEC of Ukraine prohibits forced feeding of a
convicted person who has declared refusal of meal and, according to the conclusions of the
commission of doctors, has no mental illness and is aware of the consequences of his actions.
Forced feeding can only be carried out if, in the opinion of the doctor, the state of the convict is
significantly worse due to the refusal to accept food. In this case, the procedure for coercive
feeding should not violate the standards defined by the European Court of Human Rights practice;

5) has been changed to increase the number of visits that can be received by convicted
persons. Under the new wording of Part 4 of Art. 110 KVN of Ukraine, convicted in the area of
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enhanced control, is provided with one short-term appointment per month and one long visit for
three months; convicts residing in the re-socialization section are given one short-term
appointment per month and one long-term visit for two months; Convicts staying in the area of
social adaptation and social rehabilitation provide short-term, unlimited visits and long-term visits
every month. Sentenced to life imprisonment under the new wording of par. 3 hours 5 cent. 151
CECs of Ukraine have the right to receive a short-term appointment once a month and once every
three months for a long meeting with close relatives (spouses, parents, children, adoptive parents,
adoptive parents, brothers and sisters, grandparents, wives and grandchildren). Long-term dates
may also be granted to a spouse who lived in the same family but was not married, provided that
they have joint juvenile children. A meeting with a lawyer or other specialist in the field of law that is
entitled to provide legal assistance in person or on behalf of a legal person, a convicted person
who is subject to disciplinary action and who is detained in a disciplinary isolation, casserole,
chamber or single cell room is also allowed. (Paragraph 1 of Part 11 of Article 134 of the CEC of
Ukraine). Part 3 of Art. 110 of the CEC of Ukraine is supplemented with new provisions that the
convicted person is provided with the possibility of communicating with a lawyer and other
specialist in the field of law in the premises without a complete demarcation protective glass with
their consent, and the right to receive legal aid also applies to convicts who are being treated in
stationary health care institutions;

6) the short story of this Law, which caused a significant resonance, is the statement in part 5
of the new wording. 110 of the CEC of Ukraine, according to which the convicted person is
provided, including during his stay in the residential institutions of health care, the right to
telephone conversations (including in mobile (mobile) networks) without limiting their number under
the control of the administration , as well as the use of the global Internet network, but payment for
telephone conversations and Internet use is made only from the personal funds of the convicted
person;

7) it is finally determined that the correspondence sent by the convicts, including to the court,
is not subject to revision (Part 4 of Article 113 of the CEC of Ukraine). Convicts also received the
right to transfer correspondence to a defense counsel in a criminal proceeding exercising their
powers in accordance with the CPC of Ukraine, directly during a meeting with him (paragraph 2,
part 5, article 113 of the CEC of Ukraine);

8) in Art. 142 of the CEC of Ukraine stipulates that convicted women who are conscientious
about work, if they are present, and adhere to the requirements of the regime, are already
permitted (and not "may be allowed" as before), stay outside the correctional colony for the time of
dismissal from work pregnancy and childbirth, as well as the achievement of a child of three years
of age. They can carry mobile phones and accessories to them, without limitation, to use mobile
communication at their own expense;

9) to the rights of juvenile convicts provided for in Part 1 of Art. 143 KVN of Ukraine, includes
the right to receive free secondary education. Such a measure of collection as placement in a
disciplinary isolator with the withdrawal or without deduction for study or work for minors is already
applied for a term of no more than five days (paragraph 7 of Article 145 of the CEC of Ukraine).

Thus, by definition, A. V. Lisodeda, sentenced to imprisonment waited for another extension of
their rights. However, the DPT of Ukraine [15] needs a more effective mechanism for their
implementation, to create or improve what and to ensure its implementation in penitentiary
institutions.

Conclusion. Thus, according to the results of the analysis, it can be stated that today in the
current criminal-executive legislation of Ukraine there are a number of provisions that contradict
the principle of humanism and do not meet the international legal standards on human rights and
treatment of convicted persons. In addition, it has been established that there are other issues of a
legal and practical nature, determined by inadequate legal and regulatory support for the staff of
penitentiary institutions, and some, according to some scholars, erroneous views on ways to
resolve them [16; 17].
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