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NIEZBEDNE PRZEKSZTALCENIA PRAWNE
SPECJALISTYCZNYCH RODZAJOW ZWOLNIEN OD
ODPOWIEDZIALNOSCI KARNEJ ZA PRZESTEPSTWA
KORUPCYJNE

Artukut zostat poswiecony badaniu przeksztatcen prawnych,
ktére nalezy przeprowadzi¢ w zakresie specjalistycznych rodzajow
zwolnien od odpowiedzialnosci karnej za przestepstwa korupcyjne.
Argumentowano konieczno$¢ opracowania nowych artykutdow w
kodeksie karnym Ukrainy, zwigzanych z zapobieganiem korupciji.
Okreslono jakie zblizone przeksztatcenia norm wpltyng na
mechanizm stosowania w praktyce prawnej norm zachecajgcych
oraz jak wplyng na zaznaczong instytucje specjalistycznego
zwolnienia.
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NECESSARY LEGAL CONVERSION OF SPECIAL TYPES tesi Ukrainki
RELESE FROM CRIMINAL LIABILITY FOR CORRUPTION (m. tuck, Ukraina)

CRIMES

The article is devoted to the study of legal changes that should be made regarding special
types of exemption from criminal liability for corruption crimes. The necessity of creating new
articles in the Criminal Code of Ukraine related to counteraction to corruption was argued. It has
been determined how these transformation of norms will affect the mechanism of law
enforcement of incentive norms in general, and on the designated institute of special dismissal in
particular.

Key words: encouraging norms, corruption crimes, exemption from criminal liability,
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HEOBXIAHI MPABOMNEPETBOPEHHA CMNELIANBHUX BUAIB 3BINbHEHHA BIA
KPUMIHAINBbHOI BIANOBIAAJNIbHOCTI 3A KOPYTLUIUHI 31TOYUHU

CtaTTio NPUCBAYEHO OOCNIAXKEHHIO MPaBOBUX 3MiH, SIKi  Crig NPOBECTM LWOA0 cneLianbHux
BUAIB 3BifIbHEHHSA Big KpMMiHanNbHOI BigNOBIgANbHOCTI 3@ KOPYMUiNHI 3M10YMHU. ApPryMeHTOBaHO
HeObXiAHICTb CTBOPEHHS HOBMX CTaten Yy KpWUMiHaNbHOMY KOAeKCi YKpaiHu noe’dA3aHux i3
npotuaieto Kopynuii. BudHayeHO £K nOAiBGHI nNepeTBOpPEeHHS HOPM BMAWHYTb Ha MeXaHi3M
NpaBo3acTOCyBaHHSA 3a0X04yBalflbHUX HOPM Yy LINOMY, Ta Ha yKasaHWh iHCTUTYT cneuianbHoro
3BiflbHEHHS 30Kpema.

Knroyoei cnoea: 3aoxodyBaribHi  HOPMW, KOPYMUIiMHI  3M0YUHK, 3BifIlbHEHHA  Big
KpMMiHanNbHOI BiANOBIgANbHOCTI, 3aKOHOAABYI 3MiHW, chnewianbHi Buaw.

AkmyarnbHicmb memu. OQHUM i3 HANPAMKIB YTINEHHS AepXaBHOT aHTUKOPYNUiMHOT MONITUKA
€ 3acToCyBaHHA creuianbHUX BUAIB 3BifIbHEHHS Bif KpWMiHaNbHOI BigMNOBIZANbHOCTI 3a
KopynuinHi 3rnounHu. OCKinNbkM Le Bignosigae npuHuunam KpuMiHanbHOroO npasa (nepesaru
noM'sKLWyOYMX  BignosiganbHICTb 0OCTaBMH, €KOHOMII KpuMiHanbHOT penpecii Towo) Ta
3arafnlbHOBUM3HAHMM  HOpMaM  MDKHaApOOHOro npaea, | € nNigTBepmpKeHHsAM  peanisauil
aHTUKOPYNUiAHOI cTpaTeril YKpaiHu.

Memoto cmammi € BU3HA4YEHHA NpaBOBUX 3MiH (MpaBonepeTBOPEHb), SKi  crig npoBecTu
Loao cheuianbHUX BUAIB 3BINIbHEHHS Bif KpMMiHANbHOT BigNOBIAANbHOCTI 3@ KOPYNLUiAHI 31TO4NHMN.

TeopeTUdHUM NigrpyHTSM N5 AOCTIIKEHHSA cTany poboTn TakMx BiGOMUX BITYU3HAHUX Ta
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BogHo4ac npu ycin BaXxxnMBOCTI NPOTUAIT KOPYNUiT y 3B’A3KY i3 4eMOKpaTUYHUMN
nepeTBOPEHHAMM | CTAHOBMNEHHAM NPaBOBOI AepXaBu YKpaiHW, a TakoX HasiBHOCTI 3HAYHOro
HayKOBOrO iHTEpeCy 40 aHTUKOPYNUIMHUX NPOLECIB, Y BITYN3HSIHIA HayLi KpMMiHaNLHOro npasa
BiACYTHI gocnigKeHHs, npuceaYeHi npobrnemaTuui cneuianbH1UX BUAIB 3BiNbHEHHS Bif
KpMMiHanNbHOI BiANOBIAANbHOCTI 3@ KOPYNUiNHI 311I04MHU.

Buknad ocHogHo20 mamepiary.

Mpobnema kopynuii € ogHielo i3 HanakTyanbHiWnX y cBiTi. OnuTyBaHHA, npoBeaeHe BBC
(anrn. British Broadcasting Company), BW3HauMmno, WO KOpynuis BBaXKaeTbCA HanbinbLl
obroeoptoBaHolo npobnemoto y ceiTi. OgHak mMacwTabu KopynuinHOT CKNagoBOi B AiSNIbHOCTI
BNagHUX CTPYKTYp, MNPMBATHOrO CEKTOPY EKOHOMIKM Halwoi gepXaBu MNpOoCTO BpaxaloTb.
OcCHOBHUM aprymeHTOM i pynopom 60poTbbu 3 KOpynuie € KpuMiHanbHa BignosiganbHICTL 3a
BUYMHEHI KOpYNUinHi npasonopyLueHHs [1].

lMpoTe naTeHTHICTb 3a3Ha4yeHMX 3MOYUHIB Bpaxae we binblwe, i ogHUM 3 gieBux 3acobis
BUKPUTTHA MOXHA BBaXaTu 3aKpinfieHHs Ha 3akoHo4aBYOMY piBHI cnevjianbHe 3BiflbHEHHA BUHHMX
ocib Big KpMMiHaNbHOI BIANOBIAANBHOCTI, SKLO BOHM CNPUAIOTL Y NPOTUAIT KOpynuil.

YKkpaiHa, npoBoAsyYM pedopMyBaHHA YMHHOI KpUMiHanbHO-NpPaBoBOl 6a3n 3mMeHwuna
nepenik obctaBmH, 3a akMMn ocoba Moxe ByTn 3BiNbHEHa Big KpUMiHaNbLHOI BiANOBIAANbHOCTI 3a
KOpYnuinHi 3novmHun y 3aranbHin yactuHi KK Ykpainum (ct.cT. 45-48). Kpim Toro, 6yno o6’egHaHo
obcTaBMHM cheuianbHOrO BMAY 3BiNbHEHHS Bif KpuMIHaNbHOI BigMNOBIAANbHOCTI 3a Taki
KOpynuinHi 3rnounHn sk nepeabaveHi ct.ct. 354, 368-3, 368-4, 369, 369-2 KK YkpaiHm y 4. 5 cT.
354 KK Ykpainu. [aHi obcTtaBnHM BignoBigaoTb 3MICTY | 3HAYEHHIO MiXKHapo4HOro ctaHaapTy 3a
KoneeHujieto OOH 2003 p. - «edeKTUBHE KaaTTs».

MpoBedeHWn aHania MnonoXeHb MDKHAPOAHO-NPABOBUX [OKYMEHTIB [O3BONSAE 3pobuTn
BUCHOBKM, LLIO NMUTAHHIO 3BifTbHEHHSA Bif KPMMIiHaNbHOI BiANOBIAANbHOCTI 3a KOPYMNUiNHI 31M04YMHK
npugineHo 3oBciM Hebarato yBarn. KoHBeHuis Pagu €spornn 1999 p. KOHKpeTHMX
3ao0xo4vyBanbHUX nonoxeHb B3arani Hemae. KoHeeHuia OECP 1997 p. gonyckae Tinbku ABi
obcTaBuHW, AKi 3BINBHAKTL Bif4 KpUMiHANbHOI BigNOBiganbHOCTI 3a MigKyn iHO3eMHOI NocagoBoi
ocobu. KonseHuis OOH 2003 p. Hagae gepxaBam - ydacHMUAM Hanbinbly csobony LOAo
BM3HAYeHHS Y HauioHanbHOMY 3akoHogaBcCTBi [lepkaB-yyacHWUb MiAcTaB, YMOB 3BiflbHEHHSA Bif,
KpMMiHanbHOI  BignosiganbHOCTI  3a  kopynuidHi  3no4nHW.  KoHeeHuis OOH  npotu
TpaHCHaUujioHanbHOI opraHizoBaHol 3no4nMHHOCTI 2000 p. MICTUTL NOMNOXEHHS MPO KPUMiHAIbHY
BigNoOBiganNbHICTL OPUONYHUX OCID.

TakmMm 4YMHOM, BM3HA4Yal4M CniBBiOHOLUEHHA CcneuianbHUX BWUAIB  3BiNIbHEHHS Big
KPMMiHanNbHOI Bi4NOBIgANbHOCTI 3a KOPYMUiNHI 3M04MHU B YKpaiHi 3 MiXHapoAHO-NpaBoBMMU
cTaHgapTamu, NpPUXoAuMO OO0 BWCHOBKIB, LO HOPMM YKPaiHCLKOro 3aKOHOAABCTBA 4aCTKOBO
BignoBsigaoTb ykasaHum kputepiam. Ockinbkn caktnyHo [epxaBu-yyacHuui (y nepuly 4yepry
kpaiHn CTamByrnbCbKOro nnaHy Ai) Ha CBi po3cya 3aKkpinmoTb HOPMU, AKi peabiniTyioTb BUHHY
y KopynuinHoMmy 3nouvHi ocoby. 3rigHo 3 npumiTkoto ctaTTi 341 KK Pecnybniku Binopyce:
«Ocoba, ska gana xabap, 3BiNbHAETLCA Bi4 KPUMiHANbHOI BignOBigANbHOCTI, SKLWO CTOCOBHO
noro mMano Micue BuMMaraHHs xabapa, abo skwo ua ocoba nicna gadvi xabapa [oOpoBinbHO
3asiBUna npo ckoeHe». Ak 6aunmo, nepeabadeHi ABi camMOCTiNHI NigcTaBn A4ns 3BiflbHEHHS 0CcobU
BiO, KpuMiHanbHOT BignoBiganbHOCTI 3a gadvy xabapa. BignosigHo o 4. 4 ct. 312 KK Pecny6niku
BipmeHis: «XabapogaseLb 3BifbHAETLCS Bid KpMMiHANbHOT BigNOBIAaNbHOCTI, SAKWO Mano micue
BMMaraHHa xabapa, i aKwo usa ocoba Ao Toro, ik Npo Aady xabapa crano BigOMO opraHam
KPMMiHanNbLHOro nepecnigyBaHHs, ane He ni3Hille, HDK MpOTAroM TPbOX AHIB MiCNS CKOEHHS
3r04KnHY, 4OBPOBINLHO NOBIAOMMMA NPO Aady xabapa opraHam KpuMiHanbHOro nepecnigyBaHHs i
cnpusana  po3KpUTTIO 3M04YMHy». HecknagHo nomituti, Wwo ue 6inbw cyeBopi ymoBu Angd
3BiflbHEHHSA 0CcOobK Bi4 KpMMiHaNbHOI BigNOBiAanNbLHOCTI 3a gady xabapa. Cnig 3asHaunTy, WO No
BiJHOLWIEHHIO A0 XxabapoaaBus dhakT BUMaraHHA xabapa HOCUTb 00'EKTUBHUIN XapaKkTep, OCKINbKu
He 3anexuTb Big MOro BOSi, a NepepaxoBaHi iHLWi YOTUPWU YMOBU HOCHATb CYyB'EKTUBHUN XapakTep.
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O6'egHaHHa OB'eKTUMBHMX | CyB'EKTMBHMX YMOB 3BiNbHEHHSA xabapogaBusi Bid KpUMiHanNbHOT
Bi4NOBIganNbLHOCTI B 04HE LiNne, He BignoBigae npupogi 3aoxodysanbHUX HOpM [2].

Os3Haka BMMaraHHs HenpaBOMIPHOI BMroaM MNOCAAOBLEM, HASABHICTb $KOI BXEe He €
HeoOXigHOK Ans YKpalHCbKOro 3aKOHOOABCTBA MpW 3BiflbHEHHI Big BiANOBIganbHOCTI BMHHOI
ocobu. Came Takum nigxig nputamaHHUI Cy4OBO-CRiAYIN NpakTULi AeSKUX EBPONENCHKNX KpaiH,
3okpema HimeuunHi, oe 06OB’A3KOBOK BUMOrOK A51s KBanidikauii € po3pisHEeHHS LaHTaxy Big
npoBoKaLii HenpaBoMipHoi Burogu [3, 4].

[ouinbHo, Ha Haw nornsag, Po3WMPUTU MOXIUBICTE 3aCTOCYBaHHS creuianbHOro
3BifTbHEHHS CTBOPEHHSIM €ANHOI 3aoxodyBarbHoi Hopmu y KK YkpaiHu, ska nowwmptoBanacsa 6 Ha
BinblW YMcenbHy rpyny kopynuinHux 3nouyvHie. Ocobnuea yactnHa KK YkpaiHn nepepbadvace
21 cneujanbHuin BUA 3BifIbHEHHSA OCOBW Big KpMMiHANbHOI BiANOBIAANbHOCTI, a TeHAeHuia Ao
30inbLlUIEHHs i€l KINbKOCTI Mae cynepednuBy OLiHKY. BTiM, Big3HauMMo, LWLO KOXEH Takuin Bug
3BifIbHEHHS XapaKTepuayeTbCa NpuUTamMaHHin TiNnbkM NOMYy nepegymMmoBamMu Ta nigcraBamu, TOMy
3aCTOCOBYETHCHA CAMOCTINHO | HE MOXE 3aMiHUTU O4MH OOHOrO. |3 3a3Ha4YeHoro y NnpumiTui cT. 45
KK YkpaiHu nepeniky i3 14 KOpynuinHUX 3MOYUHIB, TiMbKM M'ATb CKNagiB AaHuWX CyCninbHO-
Hebe3neyHux disHb nepeabaveHi y 3aoxoyyBarnbHi HopMi Y. 5 cT. 354 KK Ykpainu i HanexaTb ao
cneuianbHoro Buay 3BiNbHEHHs. BignoBigHO, po3LMpeHHs 3acToCyBaHHSA LbOro chelianbHOro
BUAY 3BINIbHEHHS € BUMNpaBgaHUM 45151 NPaKTUKK.

XapakTtepusyoum yMOBM 3BiSIbHEHHS Big KpMMiHaNbHOI BiAMNOBIgANbHOCTI 3a KOPYMUInHI
3M104YMHM  aKUEHTYEMO YyBary Ha MpPakTUYHOMY 3aCTOCyBaHHi LUX HOPM CygoBO-CRigYMMu
opraHamu. [Jo6poBiNbHICTE NOBIOOMMAEHHA NPO KOPYMUiMHWIA 3r0YnH (NnepeabaveHunn ct.ct. 354,
368-3, 368-4, 369, 369-2 KK YkpaiHu), € nepLiovyeproBold YMOBOK ANSA 3BiNbHEHHS ocobu Big
KpMMiHanbHOI  BignosiganbHocTi. Lle Bumarae BcTaHOBMNeHHA dakTy [o6poBiNbHOCTI,
BiJOKPEMIIOYM MOTUBM, SKi BigirpatoTb ApYropsagHy posib i MOXYTb 6yTu pisHUMMN.

TobTo MOTMBM 0COBWM >KOOHMM YMHOM He BMSIMBalOTb Ha KOHCTATyBaHHS HAsIBHOCTI
3a3HayeHoi ymoBu. Lle moxe ByTun cTpax, noMcTa, 3a3apicTb, peBHoLWi, TO6TO 6yab-wwo. Kntovose
3HAYeHHa ANa nodanblIoro 3acTocyBaHHsA [0 cyb’ekTa  3BifIbHEHHSA B4  KPMMiHaMbHOI
BiQMOBIZANbLHOCTI Mae came BCTaHOBMNEHHA A0O6pOoBiNbHOCTI. pn ULbOMY MiOTBEPOKEHHAM €
ycBiJOMMEHHA 0coboto, Aka MoBiAOMMSE NPO (PaKT BYMHEHOrO HEK KOPYMUINHOIrO 3r0YUHY, LLO
BiQMNOBIAHMM OpraHam He BiAOMO Npo 1i CycninbHO-Hebe3neyHi gistHHS.

Mpyn BM3HAYEHHI aKTUBHOIO CHPUSIHHA PO3KPUTTIO KOPYMLUINHOMO 3M04YnHy ocoboto 3a
HeoOXxigHe Ha NpakTuui €, BUNHEHHSA BUHHUM [iiA, SKi 6 nigTBepoXyBanu gaHui dakt. Qi MoxyTb
OyTn pisHi, i 06'eKTMBHO 3anexaTtb Bifg 006CTaBMH BUMHEHOrO 3MI04YUHY, HANpUKNag nosigoOMIIEHHS
npo micue 3bepiraHHa npegmeTa 3Mo4YvHy (HenpasBoOMIpHOI BUroam) abo nNpo iHWWX YyYacHWUKIB
NPUYETHUX OO MOr0 CKOEHHS, 3HAXOMKEHHI MarHa Ta iHWWX UiHHOCTEN, 3000yTUX 3MOYMHHUM
LUSISIXOM.

[onaTkoBo yMOBOK crieuianbHUX BUAIB 3BiNbHEHHS Big KpUMiHANbHOT BignoBiganbHOCTI
3a KOpYMUiWHI 3N04YMHM HeobXiAHO 3akpinuTu 3abopoHYy Ha 3BiNbHEHHSA Bi4 KPUMiHANbLHOI
BiQMOBIAANbHOCTI YYACHWKIB, SIKi paHille CKOKBanW aHanorivyHi cycninbHO Hebe3neuyHi AisiHHA.
ToMy 3BiflbHEHHS Bi4 KpUMiHanNbHOI BigNOBIA4ANbHOCTI HE O3HAYae BunpaBAaHHA ocobu abo
BU3HAHHS MOr0 HEBUHHUM i HagaBaTU HEOOMEXEHY KifbKiCTb MOXIMBOCTEW 3BifIlbHUTUCS Big
KpMMiHanbHOI BigNoOBiganbHOCTI € HeBUNpaBAaHUM.

3 MeTol eKOHOMIT cun i 3acobiB KpMMiHanbHOI OCTULIT NoAidHI po3'acHEHHS AoUinbHO
BUKNAcTM Yy oHoBneHin [loctaHoBi [lMneHymy BepxoBHoro Cyay VYkpaiHM Ana 0OOHaKOBOro
PO3YyMIHHA | 3aCTOCyBaHHS CreuianbHOro 3BifIbHEHHSI Bi4 KpMMiHanNbLHOI BiAnoBiganbHOCTI 3a
KOPYNUiHI 3N1I04NHN.

OckinbKn  IHCTUTYT  3BINbHEHHS Big KpMMiHaNbHOI BiANOBIAANbHOCTI He  34iNCHIOE
AeKkpumiHanisauito fistHHA, a 3BiNbHAE KOHKPETHWX OCi0 Big BigMOBIAANbHOCTI 3a 3MO4YMH, LLO
HUMKM Oyno BYMHEHO. BigTak, 3BifbHEHHA Bi4 KPUMiHANbLHOI BiANOBIAANBHOCTI He O3Havae
BUNpaBAaHHsa 0cobun 4yM BU3HAHHSA 1i HEBMHHOW, a BusHauveHi B KK YkpaiHu nigctaBu gns
3BifIlbHEHHS Bi4 KPMMiHANbHOT BignoBiganbHOCTI He € peabiniTytounmn. Takum YMHOM, HOpMa Npo
creuianbHe 3BiNbHEHHs Big BiQNOBIAANbLHOCTI KOPYMUIOHEPIB 3@ CBOIM CMPSMYBaHHSAM €
3a0X04yBanbHOK, CTUMYIIOKYOT, CMOHYKalUM BMHHOMO Ha fisifnbHe KadaATTs, Ha BifgLLKOOYBaHHS
LUKOAN, Ha BUKPUTTS CriByYaCHUKIB.
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3 ornggy Ha HeobXigHICTb KOHKpeTu3aujii NMOHATIMHOro anapaTty AaHOoro 3aoX0o4yBanbHOro
IHCTUTYTY MPOMNOHYEMO Take BWU3HAYEHHSA 38ifIbHEHHSI 8I0 KpuMiHasibHOI gidrosidansHocmi 3a
KOpynujdHi 3M04YUHU - LUe BperyrnboBaHa KpUMiHanNbHUM i KpuMiHarbHO-NpouecyanbHUM
3aKOHOOABCTBOM BigMOBa [epXaBu 4Yepe3 KOMMETEHTHI opraHu Big npu3HaveHHa ocobi, ska
BYMHMMA KOPYMUiMHMI 3M0YMH MOKapaHHA Ta Big 3acTOCyBaHHA A0 OpuauYHMX ocib 3axopis
KpMMiHanNbHO-NPaBOBOro Xapakrepy.

Ha nigctaBi BMBYEHHA TeEOPEeTUYHUX MOMOXEeHb Ta aHanisy MixHapogHO-NpaBoOBUX
cTaHgapTiB, 3okpema 3akpinneHunx y KoueeHuii OOH 2003 p., KpumiHanbHoi KoHBeHuil Pagu
€sponu 1999 p. HeoOXiAHNM BUOAETLCA BHECEHHSI CYTTEBUX 3MiH Y caMe MOHATTA KOPYMUinHUX
3royuHiB. [ocrnigXeHHs HaykoBMX [OMUCKYCI 3 MpuBOAY MOHATTS KOPYMUINHOMO  3M0YMHY,
00’ekTUBHMX Ta CyD’eKTUBHMX O3HaK Moro cknagy [5; 6 c¢. 28; 7] [o3BonunM NPUNTN 4O BUCHOBKIB
Npo HeobXigHICTb CYTTEBMX NPaBO NepeTBOPEHb WOAO CT. 44, 45, 354, 369-2 KK YkpaiHu.

MosHicTio noginsemo aymky |. €. MeseHueBOI Npo OOMOBHEHHA nepeniky craten y
NpUMITLi, SKi HanexaTb A0 KopynuiHux 3noyunHie ctattamu 209 ta 366-1 KK Ykpainm [7; 8].
Ockinbkn BOHM MNPsSIMO HanexaTb [0 YKas3aHol KaTeropii 3Mno4vvHiB 3a OO’eKTMBHUMM Ta
cyb’ekTmBHUMM 03Hakamu. OCKinbkyM Big HbOrO MPSIMO 3anexuTb, OO0 SKUX caMe CyChifbHO-
Hebe3neyHnx AisHb y pasi IX CKOEHHA MOXe OyTW 3acTOCOBAHO 3BiflbHEHHS Bif KpUMiHanbHOT
BiANOBiganbHOCTI.

HeoOxigHin y KpuMiHanbHOMYy npasi cucTemaTusauii cnpuaTMMe 3miHa Micus
po3TallyBaHHS 3a3Ha4YeHol 3a0X04yBasibHOT HOPMUK, @ camMe AOMOBHEHHSA CT. 44 NPUMITKOIO, dKa
3amictb cT. 45 KK YkpaiHu MOBUHHA MICTUTU nepernik KOpynuiHUX 3MO4YMHIB Ta cneujanbHUX
nigcTaB i YMOB 3BiflbHEHHS Big KpUMiHaNbHOI BigNOBiganbHOCTI 3a faHi cycninbHo-Hebe3neyHi
OisHHSA.

Ockinbkn c1. 44 KK YkpaiHM € no4yaTkoBOK Yy MUTAHHSX 3BiNIbHEHHS Bi4 KpWMiHanbHOT
BigMoBiganbHOCTI, BIiAMOBIAHO B HiIXW MalOTb MICTUTUCS KNIOYOBI MOHATTS Ta BU3HAYEHHS.
BignosigHo cnig suknounTy i3 ctatti 354 KK YkpaiHn yactuHy 5 Ta Buknounth i3 ctatti 45 KK
YKpaiHu NOHATTSA KOPYNUiIMHMX 3MOYUHIB.

Y HoBin pepakuii ctaTTi 44 KK YkpaiHn o60B’si3koBO cnig nepenbayuntv, He BpaxoBaHi y
HUHIWHIN pepakuii ctaTtTi 354 KK YkpaiHu, ymoBu — «ocoba, sika BrnepLue BYMHUIIA KOPYNUiNHWIA
3M104MUHY», «MOBHICTIO BidlKoAyBana 3aBAaHi Heto 30MTKM abo ycyHyna 3anofisiHy LUKoAy, AKWO
haKTUYHO BYMHEHE HElo AiSHHA He MICTUTb CKNag iHLLOro 3f104MHY».

BucHoeku. 3 ypaxyBaHHAM 3a3HadeHux 3miH ctatTio 44 KK YkpaiHu BMKNIacTu y HOBIN
pegaku,ii:

Cmammsi 44. [lpasosi nidcmasu ma nopsi0o0K 38ifIbHEHHS 8i0 KPUMIHaIbHOI
gidrosidanbHoCcMi

1. Ocoba, sika 84UHUIA 37104UH, Y MOMY YUCri KOPYnuitiHUU 3/104UH 38iflbHAEMbCS 8id
KpumiHaneHoI eidrosidanbHocmi y sunadkax, nepedbayeHux yum Kodexkcom.

2. 38ifibHeHHs 8i0 KpumiHasibHOI eidnogidanbHocmi y eurnadkax, rnepedbavyeHux yum
Kodekcom, 30ilicHIOlOMbCSA  BUKMOYHO cyOoM. [lopsi0oK  38irIbHEHHSI 8I0  KpUMIHasribHOI
gidrosidanbHOCMi 8CMaHOBTIOEMBCS 3aKOHOM.

lMpumimka.

1. KopynuitHumu 3no4uHamu 8i0nogioHo 00 uybo2o KoOeKcy e8axarombCsi 3/T0YUHU,
nepedbayeHi cmammsamu 191, 262, 308, 312, 313, 320, 357, 410, y eunadky ix 6YUHEHHS
WIISIXOM 3/108XKUBAHHS C/Ty)X608UM cmaHosuUWeM, a makox 3/104UHU, nepedbayeHi cmammsmu
209, 210, 354, 364, 364-1, 365-2, 366-1, 368-369-2 uybo20 Kodekcy.

2. Ocoba, sika erepuwe 84uUHUa KOPYNUitHUU 3/104UH, 38iNIbHAEMbLCS 8i0 KpUMiHarbHOI
sidriosidanbHOCMI, SKWO A0 ompuMaHHs 3 iHWUX xxeper iHgbopmauii Mpo yel 3/104UH op2aHOM,
criyxboea ocoba 5IKo20 32i0HO i3 3aKOHOM HadirieHa MnpasoM rosidomMssmu npo mniodo3py, -
0obposinbHO 3asieurnia fnNpo me, WO cmasiocs, makoMy opeaHy ma akKmueHo cripusina
PO3KpUMMIO 3/104UHY | NosHicmio s8idwKoOysarna 3asdaHi Heto 36umku abo ycyHyna 3arnoOlisiHy
WKoOy, SKWO hakKmuyHO 84UHEeHe Heto OIIHHSI He Micmumb cKkiiad iHWoe20 3/104uUHy. 3a3HadyeHe
3BIIbHEHHSI HE 3acmoco8yembCs y pasi, AKWO KopynuyitiHul 3704uH 6ye e4uHeHul o
8iOHOWeEHHK 00 0Cib, sU3HaYeHUX y YacmuHi Yemeepmili cmammi 18 ybo20 Kodekcy.

3 ypaxyBaHHAM Toro, wo cratta 369-2 KK Bxoantb Ao nepeniky KopynuinHUX 3MOYunHIB
aBTOpP MPOMOHYE BUKMIOYMTU 3 11 MONOXeHb 3acTapini Hopmu. Tak, npumitka cT. 369-2 KK Ykpainu
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MICTUTb MOcunaHHsa Ha 3akoH YkpaiHu "lMpo 3acagu 3anobiraHHsa i npotuail kopynuii”, AKum
BTPATUB YMHHICTb. HeobxigHO 3MiHUTK BignoBigHe NOCKMMAHHS Ha YMHHUA 3akoH YKpaiHu "lMpo
3anobiraHHs kopynuii”. Lle 0o3BONUTbL YCYHYTUM iCHYKOYY NporanuvHy y KpMMiHanoHOMY 3aKOHi, sika
YHEMOXIUBIIOE 3aCTOCYBAHHSA JAHOT HOPMU.

MponoHyeTbca npumiTka cT. 369-2 KK YkpaiHu 3i amiHamu:

Cmamms 369-2. 3roexueaHHs1 8riueom
lNpumimka. Ocobamu, yrnogHo8aXXeHUMU Ha 8UKOHaHHS (byHKUil Oepxxasu, € ocobu, 8u3HayeHi 8
nyHkmax 1-3 yacmuHu nepwoi cmammi 3 3akoHy YkpaiHu "lpo 3anobieaHHsi Kopynuyii™.
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NECESSARY LEGAL CONVERSION OF SPECIAL TYPES RELESE FROM CRIMINAL
LIABILITY FOR CORRUPTION CRIMES

A. BOROVIK

Actuality of theme. One of the areas of implementation of state anti-corruption policy is the
application of special types of exemption from criminal liability for corruption crimes. As it
complies with the principles of criminal law (the benefits of mitigating circumstances, the saving of
criminal repression, etc.) and generally accepted norms of international law, it is a confirmation of
the implementation of the anti-corruption strategy of Ukraine.

The purpose of the article is to identify legal changes (legal transformations) that should
be made regarding the special types of exemption from criminal liability for corruption crimes.

The theoretical basis for the study was the work of such well-known domestic and foreign
scientists as: K. Alikiperov, Yu. V. Baulin, O.l. Boytsov, Ya. M. Braynin, K. K. Vavilov,
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G. B. Wittenberg, L. V. Golovko, V. Gorze, E. Dadakayev, T. T. Dubinin, V. Yegorov, S. G. Kelin,

N. F. Kuznetsov, V. I. Kurlyansky, V. Kushnaryov, |. E. E. Mezentseva , |. Petrukhin,
S. N. Sabanin, V. V. Skybitsky, V. Tertyshnik, D. Filin and others.

At the same time, despite the importance of combating corruption in connection with
democratic transformations and the emergence of the rule of law in Ukraine, as well as the
existence of significant scientific interest in anti-corruption processes, there are no studies in the
national science of criminal law devoted to the issues of special types of dismissal from criminal
responsibility for corruption crimes.

Presenting main material.

The problem of corruption is one of the most urgent in the world. The poll, conducted by
the BBC (British Broadcasting Company), has identified corruption as the most debated issue in
the world. However, the magnitude of the corruption component in the activity of power
structures, the private sector of the economy of our country is simply impressive. The main
argument and mouthpiece of the fight against corruption is the criminal responsibility for the
committed corruption offenses [1].

However, the latency of these crimes is even more striking, and one of the most effective
means of disclosure can be considered to be to secure, at the legislative level, the specific
release of perpetrators of criminal responsibility, if they contribute to the fight against corruption.

Ukraine, while reforming the existing criminal-law base, reduced the list of circumstances
on which a person may be released from criminal liability for corruption crimes in the General Part
of the Criminal Code of Ukraine (Articles 45-48). In addition, the circumstances of a special type
of exemption from criminal liability for such corrupt crimes as provided for in Art. 354, 368-3, 368-
4, 369, 369-2 of the Criminal Code of Ukraine in Part 5 of Art. 354 of the Criminal Code of
Ukraine. These circumstances correspond to the meaning and meaning of the international
standard under the 2003 United Nations Convention - "effective repentance."

The analysis of the provisions of international legal documents allows us to conclude that
the issue of exemption from criminal liability for corruption crimes has been paid little attention.
There are no specific incentive provisions in the 1999 Council of Europe Convention. The OECD
1997 Convention allows for only two circumstances that exempt from criminal liability for the
bribery of a foreign official. The 2003 United Nations Convention provides the States parties with
the greatest freedom to determine the grounds, conditions for exemption from criminal liability for
corruption offenses in the national legislation of the participating States. The United Nations
Convention against Transnational Organized Crime of 2000 contains provisions on the criminal
liability of legal entities.

Thus, by determining the ratio of special types of exemption from criminal liability for
corruption crimes in Ukraine to international legal standards, we arrive at the conclusion that the
norms of Ukrainian legislation partially meet the specified criteria. Since, in fact, the States
Parties (primarily the countries of the Istanbul Plan of Action), at their discretion, establish
standards that rehabilitate the perpetrator of a corrupt crime. According to the note to Article 341
of the Criminal Code of the Republic of Belarus: "A person who has given a bribe is released from
criminal liability, if there has been an extortion of a bribe in respect of him, or if that person
voluntarily declared a committed bribe after giving a bribe." As you can see, there are two
independent grounds for dismissing a person from criminal responsibility for giving a bribe. In
accordance with Part 4 of Art. 312 of the Criminal Code of the Republic of Armenia: "The bribe-
taker is released from criminal responsibility if there was an extortion of a bribe, and if this person
voluntarily informed about the prosecution of a bribe, but not later than within three days after the
crime was committed, Giving bribes to the criminal prosecution authorities and facilitating the
disclosure of the crime. " It's easy to see that this is a more severe condition for the person to be
released from criminal responsibility for giving a bribe. It should be noted that with respect to the
briber, the fact of extortion of a bribe is objective, since it does not depend on his will, and the
other four conditions listed are subjective. The combination of objective and subjective conditions
for the release of a bribe from criminal responsibility in one whole, does not correspond to the
nature of encouraging norms [2].

An indication of the extortion of an unlawful benefit by an official, the presence of which is
no longer necessary for Ukrainian legislation when the guilty person is released from

60



KNOWLEDGE*EDUCATIONLAWMANAGEMENT Nel (17) 2017

responsibility. Such an approach is inherent in the forensic practice of some European countries,
in particular Germany, where the mandatory requirement for qualification is to distinguish
blackmail from provoking unlawful benefits [3, 4].

It is advisable, in our opinion, to extend the possibility of applying a special dismissal by
creating a single incentive code in the Criminal Code of Ukraine, which would be extended to a
more numerous group of corruption crimes. A special part of the Criminal Code of Ukraine
provides for 21 special forms of dismissal of a person from criminal liability, and the tendency to
increase this number has a controversial assessment. However, we note that each such type of
dismissal is characterized by inherent preconditions and grounds only, therefore it is used
independently and can not replace each other. From the note cited in the article. 45 of the
Criminal Code of Ukraine a list of 14 corruption crimes, only five components of socially
dangerous acts are provided in the encouraging norm of Part 5 of Art. 354 of the Criminal Code
of Ukraine and belong to a special type of dismissal. Accordingly, the extension of the use of this
special type of dismissal is justified for practice.

Describing the conditions for exemption from criminal liability for corruption crimes, we
focus on the practical application of these norms by the judicial authorities. Voluntary notification
of a corruption offense (stipulated by Articles 354, 368-3, 368-4, 369, 369-2 of the Criminal Code
of Ukraine) is a prerequisite for the release of a person from criminal responsibility. This requires
the establishment of the fact of voluntariness, separating motives that play a minor role and may
be different.

That is, the motives of the person in no way affect the statement of the existence of the
specified condition. This may be fear, revenge, envy, jealousy, that is, anything. The key to
further applying to the subject exemption from criminal liability is precisely the establishment of
voluntariness. At the same time, the confirmation is the awareness of the person who reports the
fact of the crime committed by her, that the relevant authorities are not aware of its socially
dangerous acts.

In determining the active assistance to the disclosure of a corruption offense by a person,
it is necessary, in practice, to commit guilty actions that would confirm this fact. Actions may be
different and objectively depend on the circumstances of the offense, such as a statement about
the location of the crime (unlawful benefit) or other participants involved in the commission of the
crime, the finding of property and other values obtained in a criminal way.

An additional condition for special types of release from criminal responsibility for
corruption crimes is to secure a ban on the release from criminal responsibility of participants who
previously committed similar socially dangerous acts. Therefore, the release from criminal liability
does not mean justification of the person or recognition of his innocence and provide an unlimited
number of opportunities to be released from criminal liability is unjustified.

In order to save the forces and means of criminal justice, such explanations should be
expounded in the updated Resolution of the Plenary Session of the Supreme Court of Ukraine for
the same understanding and application of the special exemption from criminal liability for
corruption crimes.

Since the Institute for Exemption from Criminal Liability does not decriminalize the act, it
frees individuals from liability for the crime they committed. Thus, the release from criminal
liability does not mean justification of a person or recognition of it as innocent, and the grounds
stated in the Criminal Code of Ukraine for exemption from criminal liability are not rehabilitating.
Thus, the norm on the special exemption from responsibility of corrupt officials in its direction is
encouraging, stimulating, inducing the guilty to active repentance, compensation for damage, and
the disclosure of accomplices.

Given the need to concretize the conceptual apparatus of promotional Institute offers the
following definition of exemption from criminal liability for corruption offenses - is settled criminal
and criminal procedural law the refusal of the state through the competent authorities on the
purpose of the person who committed corruption crimes punishment and to apply to the legal
entities activities Criminal-law nature.

Based on the study of theoretical positions and analysis of international legal standards,
particularly embodied in the UN Convention in 2003, the Council of Europe Criminal Law
Convention in 1999 issued the necessary material change in the notion of corruption crimes.

61



KNOWLEDGE*EDUCATIONLAWMANAGEMENT Nel (17) 2017

Investigation of scientific discussions about the notion of a corruption crime, objective and
subjective features of its composition [5; 6 s. 28; 7] made it possible to draw conclusions about
the necessity of a substantial right of transformation in respect of Art. 44, 45, 354, 369-2 of the
Criminal Code of Ukraine.

Agree with the opinion IE Mezentsev supplementing the list of articles in Note belonging
to corruption crimes Articles 209 and 366-1 of the Criminal Code of Ukraine [7; 8]. Because they
directly belong to the specified category of crimes on objective and subjective grounds. Because
of it depends, which is socially dangerous acts if they commit applicable exemption from criminal
liability.

Required in criminal law will help systematize change the location of that incentive rules,
namely the addition of Art. 44 note, which instead of art. 45 Criminal Code of Ukraine should
contain a list of offenses of corruption and special grounds and conditions for exemption from
criminal liability for these socially dangerous acts.

Since Art. 44 of the Criminal Code of Ukraine is the initial one in matters of exemption
from criminal liability, accordingly, it should contain key concepts and definitions. Accordingly, it is
necessary to exclude part 5 of Article 354 of the Criminal Code of Ukraine and to exclude from
the article 45 of the Criminal Code of Ukraine the notion of corruption crimes.

In the new wording of Article 44 of the Criminal Code of Ukraine it is mandatory to
foresee, not to be taken into account in the current wording of Article 354 of the Criminal Code of
Ukraine, the terms - "the person who first committed a corruption offense" "fully compensated for
the damage caused to it or eliminated the damage, if in fact committed by it The act does not
contain another crime ".

Conclusions Taking into account the mentioned changes, Article 44 of the Criminal Code
of Ukraine should be reworded as follows:

Article 44. Legal grounds and procedure for exemption from criminal liability

1. A person who committed a crime, including a corruption offense, is exempted from
criminal liability in the cases provided for by this Code.

2. Exemption from criminal liability in cases stipulated by this Code shall be carried out
exclusively by a court. The procedure for exemption from criminal liability is established by law.

Note.

1. Corruption crimes in accordance with this Code shall be considered as crimes
stipulated by Articles 191, 262, 308, 312, 313, 320, 357, 410 in case of their commission by
abuse of office, as well as crimes stipulated by Articles 209, 210, 354, 364, 364-1, 365-2, 366-1,
368-369-2 of this Code.

2. A person who first committed a corruption offense is exempted from criminal liability, if,
before obtaining from other sources of information about this crime, an authority whose official,
according to the law, has the right to report suspicion, - voluntarily declared what has happened
to such authority And actively contributed to the disclosure of the crime and fully compensated for
the damage it caused or eliminated the damage, if the act actually committed by it does not
contain another crime. The said release does not apply if the corruption offense was committed in
relation to the persons specified in part four of article 18 of this Code.

Taking into account the fact that Article 369-2 of the Criminal Code is included in the list of
corruption crimes, the author proposes to exclude from its provisions obsolete norms. Yes, note
p. 369-2 of the Criminal Code of Ukraine contains a reference to the law of Ukraine "On the
Principles of Prevention and Counteraction of Corruption", which has expired. It is necessary to
change the relevant reference to the current law of Ukraine "On Prevention of Corruption". This
will eliminate the existing gap in the criminal law, which makes it impossible to apply this norm.

It is proposed to note article. 369-2 of the Criminal Code of Ukraine with changes:

Article 369-2. Abuse of influence

Note. The persons authorized to perform the functions of the state are the persons
specified in clauses 1-3 of the first part of Article 3 of the Law of Ukraine "On Prevention of
Corruption".
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