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HISTORYCZNA ANALIZA ODPOWIEDZIALNOSCI KARNEJ ZA
WYKORZYSTANIE MALOLETNIEGO DZIECKA DO ZEBRANIA

Artykut naukowy poswiecony jest historycznej analizie
odpowiedzialnosci karnej za wykorzystanie matoletniego dziecka do
zebrania. Badana jest droga ewolucyjna ustawodawstwa dotyczgcego
odpowiedzialnosci za wykorzystanie matoletniego dziecka do
zebrania. Wyprowadzane sg wnioski o koniecznosci dalszej poprawy
obowigzujgcego Kodeksu Karnego Ukrainy.

Stowa kluczowe: dziecko, wykorzystanie, matoletni, zebranie,
odpowiedzialnos¢ karna, analiza historyczna.

HISTORICAL ANALYSIS OF CRIMINAL LIABILITY O. Derevjanko

BY USING MINOR CHILD FOR BEGGING doktorant katedry prawa

karnego

The scientific article is devoted to historical analysis of criminal Narodowej Akademii
liability for the employment of a juvenile child for begging. Investigated Spraw Wewnetrznych
the stages of legislation on liability for the employment of a juvenile (m. Kijéw, Ukraina)

child for begging. To be made the conclusion about the need for
further improvement of the current Criminal Code of Ukraine.

It was established that one of the priorities of the state in recent years has become a
criminal-legal protection of children in the development of juvenile justice.

Criminal legislation should also protect the child from criminal encroachments on its
benefits guaranteed by law the violation of rights. This is not to ignore the historical experience
domestic legislative activity in this area.

Historical analysis of criminal liability for the use of a minor child for begging made it
possible to detect obvious inconsistency in the rule-making, indicating the need for a
constitutional responsibility of the government for solutions that reduce the credibility of public
institutions and hinder the development of Ukraine as a legal state.

Keywords: child, employment, juvenile, begging, wheedling, criminal liability, historical
analysis.

ICTOPUYHUIA AHANI3 K!_’I/IMIHAHbHO'I' BIANOBIAANIBHOCTI 3A BUKOPUCTAHHA
MAJTIONITHBOI AUTUHU ANA 3AHATTA XXEBPALITBOM

HaykoBa cTaTTa npuceBsyeHa iCTOPUYHOMY aHanidy KpuvMiHanbHOI BignoBiganbHOCTI 3a
BMKOPWUCTAHHS ManoniTHbOI ANTUHU NS 3aHATTA Xebpautsom. JocnigxyroTbCa eTann po3BUTKY
3aKOHOOaBCTBaA WOAO BIiAMOBIAANLHOCTI 32 BUKOPUCTAHHA MarnoniTHbOlI AUTUHM AN 3aHATTS
xebpauteoM. PobutbCca BUCHOBOK NPO HEOOXiAHICTb NOSAnbLIOro YA0CKOHaNeHHS HOpM YMHHOIO
KpumiHanbHOro kogekcy YkpaiHu.

Knroyoei crnoea: gntvHa, BUKOPUCTAHHA, ManosiTHin, xebpauTBo, BUMNPOLLYBaHHS,
KpUMiHanbHa BignoBiganbHiCTb, ICTOPUYHUIA aHani3.

NMoctaHoBka npo6nemun. OgHMM 3 NPIOPUTETHMX HANPAMKIB AiANbHOCTI AepXaBu B
OCTaHHi poOKM cTana KpuUMiHanbHO-NpaBoOBa OXOPOHAa [AiTeM B paMKax PO3BUTKY HBEHanbHOI
tocTuuii. KoHBeHUis npo npaBa AWMTUHW NOKNagae Ha gepxaBy OOOBA30K 3axuLlaT XUTTS,
3gopoBa Ta ocobucty ceoboay Aiten, WO Bumarae piwydoi 60poTbbu 3 3NOYMHHUMM
NOCAraHHAMM Ha Ui BaXnMBi AN KOXHOI noguHu 6nara. KpumiHanbHe 3akOHO4ABCTBO nocigae
OAHe 3 NPOBIOHMX MiCLUb Y ranysi OXOPOHW OUTMHCTBA, OCKIfIbKM MOBMHHO 3axuLliaTth OUTUHY Big
3MOYUHHMX MocdAraHb Ha ii 6nara, NOpPyLWEHHA rapaHTOBaHMX 3aKOHOM npaB. B ocTaHHi
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OecAaTuniTTa gepxaBa npuginse ocobnvey yBary KpMMiHanbHO-NPaBOBIA OXOPOHI MasnosniTHiX
oci6.

Ana Toro, wob gocniantn ocobnmMBOCTI reHe3ncy KpMMiHanbHO-NPaBOBOI OXOPOHU AiTeMn,
NPOCTEXUTU, SIK BUHMKANMW, PO3BMBANnNCa Ta yooCKOHanoBanncs HopMu npaea, siki NO3UTUBHI Ta
sIKi HEraTUBHI pUCK 3akoHodaBcTBa Oynv B MUHYMOMY, Big Yoro Tpeba BigMOBUTUCS, Ha LLO cnig
3BEPHYTM yBary B ManbyTHbOMYy, HeOOXiJHO BMKOPUCTOBYBATW 3HAHHA NPO  iCTOPIO
KpumMmiHaneHOro 3akoHogascTsa [13, ¢. 38-39].

AHania ocHoOBHMX AocnigXeHb i nyo6nikauin. MNutaHHs, noBsAsaHi i3 3abe3nevyeHHAM
npae i ceobon giten, eueyanm C.M. AGenbues, KO.M. AHToHaH, O.M. Banakipea, M.l. bnym,
B.B. BitBuubka, J1.C. BonuHeub, |.M. HOanbwuH, B.O. IBaweHko, O.M. KocteHko, JI.M.
KpuBoueHko, [.B. JlaktioHoBa, A.B. JlangiHa, B.A. Jlomako, .M. MiHbkoBcbkunn, B.O.
Haepoubkuin, B.K. HerogeHko, A.[l. [lepmiHoea, O.I. T[letpawyk, H.€. [lyaoBOuKiH;
O.M.Pa6bumHcbka, M.B. TkaveHko, A.l. Tysos, H.C. KO3ikoBa Ta iHLui.

HeBupiweHi paHiwe npobnemu. lNpn pocnigxeHHi Oyab-AKOro NUTaHHA HE MOXHa
irHopyBaTu BITYM3HAHUIN iICTOPUYHUA [OCBI4 3aKOHOTBOPYOi LiANbHOCTI, agXe B MNPAKTUYHIN
LisiNbHOCTI MPaBOOXOPOHHMX OpraHiB, HE3BaXKaruM Ha HEAOBroYaCHICTb 3acTocyBaHHSA cT. 150-1
KK, Bxe BusiBunucsa ii neBHi HeQOMiKM 3MICTOBHOIO Ta CTPYKTYPHOro Xapakrepy, wo 6ynu
OONyLWEeHi 3akoHOAaBLEM Y npoueci po3pobku Ta npunHaTTa 3MmiH oo KK. BkasaHi daktu
06YyMOBIIOIOTb HEOBXIAHICTE AOKTPUHANBHOMO TIIYMAYeHHSs i PO3SICHEHHS, BUPOBNEHHS HayKoBO
0o6r'pyHTOBaHMX NPOMO3uLin, CNpSMOBAHMX Ha ii Y4OCKOHANEHHs, siki MalTb I'PyHTYBaTUCA Ha
CEepMo3He HayKOBO-TEOPETUYHE OCMUCIIEHHS Ta MEeBHUX HanpauloBaHHAX MPaKTUKK, WO
HeMOXNnBo 6e3 'PyHTOBHOrO OnpautoBaHHSA iICTOPUYHOIO acrnekTy BKa3aHOoro MUTaHHS.

Came TOMy MeToOlO CTaTTi € iCTOPUYHMI aHani3 KpumiHanbHOI Bi4MOBIAANbHOCTI 3a
BMKOPWUCTAHHS ManoniTHbOT ANTUHM AN 3aHATTS KebpauTBOM.

Buknap ocHoBHoOro martepiany. >KebpauTBo SK siBULLLE Y/ SIK NEBHUN CNocib iCHyBaHHSA
BUHMKITO i3 NOSIBOKO XPUCTUSAHCTBA | po3rnsiganoca NeBHUM NPOMIDKOK Yacy sIK NO3UTMBHE siBULLE
[5, c. 10]. Ak nokasye icTopisi, MANoOITHI HIKONM HE BUKNUKANW NOYyTTA 3BOPYLUIMBOrO CTaBMNeHHS
A0 HUX, HAMW HexTyBanu, iX NPUHWXKyBanu N ekcnnyatyBanu NOAEKYyAUM SK TBApPUHHY iCTOTY,
NPOSIBMAAYM BUHSATKOBY XXOPCTOKICTb. Y Ti yacu Oyno nowmnpeHo po3noBCOAKEHE NpaBo bGaTbkiB
po3nopagKaTUCH XUTTSAM CBOIX Aiten [6, ¢. 13], a cMepTb AUTUHKU NOKIPHO cripyMimManacs B poauHi
AK «kapa 6oxa», B TOW 4Yac sIKk cMepTb 6e3npuTynbHOI AUTMHW B3arani He BUKIMKana »KogHoi
peakuii B cycninbcTai [1, c. 64].

Y npasi KuiBcbkoi Pyci He icHyBano HopM, siki 6 oxopoHsanu iHTepecu fiten. CeigYeHHAM
uboro, Ha gymky HongaHoscbkoi .M., moxe Oytn «lMoBuyaHHa Bonogmmmpa MoHOMaxa CBOIM
aitam» (npubnuaHo 1117 p. BugaHHda), B skomy npasutenb KuiBcbkoi Pyci cdopmynioBas
OCHOBHi BMMOIM OO0 AiTen, WO 3Boaunuca Ao 06e33acTepexHol MNOKopW, MNOCMyllaHHS Ta
BLUAHyBaHHs cTaplumx [6, c. 15]. Hessaxatroum Ha BigCyTHICTb y npasi KuiBcbkoi Pyci HopM, aki ©
OXOPOHANWN IHTepecu fiTen, aHania nonoxeHb Pycbkoi npaBou CBigYUTb, WO BOHM Oynu
CEpPVO3HNM pesyrnbTaToM PO3BUTKY HOPUANYHOI AYMKU OepXKaBi.

HacTynHi HopMaTMBHO-MPaBOBI akTW, SKi AianuM Ha TepuTopii YkpaiHu (OBiHCbKa,
MckoBcbka, HoBropoacbka cygHi rpamoTtun, Ctatyt Benukoro kHssiBcTBa JIToBCbKOro, «lMpaBo
Maroebyp3bke», «3epuano CakCOHiB»), TeX He 3ragyBanv MNpo MNpaBoOBe CTaHOBULLE AITEN.
TakMuMm 4YMHOM, MOXHAa KOHCTaTyBaTW, LLO KPMMiHanNbHO-NpaBoBa OXOPOHA iHTepeciB MarnoniTHiX
ocib go kiHuga XVIII cT. kpumiHansHUM NpaBom He 3abeanevyBanacs B3arani.

[MoBHe odopMreHHs YKpalHCLKOro KpWMiHanbHOro 3akoHo4aBCTBa B MOro Cy4acHoOMYy
po3ymiHHi Bigbynocs y 30-x p.p. XIX ct. [13, c. 45]. Y 1832 p. 6yB npunHATMIA 3BiO 3aKOHIB
Pocincekol imnepii, sknin 3rogomMm, Ha niagcTasi 3akOHOO4aBYMX BUMNPaBNEeHb i AOMNOBHEHb, OyB
TPaHCHOPMOBAHUN B «YNOXEHHS NPO NOKapaHHA KpUMiHanbHi Ta BunpasHi» 1845 p.

MPUAHATTS YNOXEHHS NPO NoKapaHHA KpuUMiHarbHi Ta BunpasHi 1845 p. ctano 3Ha4yHUM
KPOKOM Yy pPO3BUTKY KPMMIHANbHOMO 3aKOHO4ABCTBA, WO nependayano BignoBiganbHICTb 3a
3MOYMHM NPOTMW CiMi Ta HENOBHOMITHIX. [PYHTYIOUMCL Ha MonepeaHiX JOCATHEHHAX | Heaonikax
KpUMiHanbHO-NPaBOBOI HayKW, 3akoHoAdaBelb MPUCBATUB 3axXUCTy CiMi Ta HenoBHOMITHIM 11
po3ain, aknin HasmeaBca «[1po 3r104MHM NPOTU NpaB CiIMENHUX» [2, c. 15].

OTxe, YNOoXeHHs Npo nokapaHHA KpUMiHanbHi Ta BUNPaBHi MICTUNO KOMMIEKC cTaTen, sKi
B CYKYnHoCTi 3abesnevyBanu KpuUMiHanbHO-NPaABOBUN 3aXUCT CiMEMHUX BIiAHOCWH, LLUO
I'PYHTYBaNuUCb Ha [JoAepXaHHi XPUCTUSHCbKMX KaHOHIB LWOAO BiAHOCUH MK MOAPYXOKAM,
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batbkamu Ta gitbMu. KpiMm TOro, YMoXeHHa Yy BIiTYM3HAHOMY KpUMiHarbHOMY 3aKOHOAABCTBI
CUCTEMY HOPM, CMIPSIMOBaHMX Ha 3axuUCT CiMi Ta giTen.

Takmm 4YMHOM, KpuUMiHanNbHO-NpPaBOBa OXOPOHa AiTen 3a 4aciB Aii YNoXeHHa npo
nokKapaHHs KpUMiHarnbHi Ta BUNPaBHi Y CUCTEMI OepXKaBHUX MpiopuUTeTIiB i LiHHOCTEN. BinbLicTb
KPpUMiHaNbHO-NPaBOBMX HOPM Y BIigMOBIOHMX 3akoHax novanu 30cepeKyBaTUCA B OKpeMi
po3ainu, Wo CBiAYMTbL NPO NOCTYNOBE BiAHECEHHS 1X A0 BiAHOCHO-BIAOKPEMMEHOT rPYNU 3M104MHIB.

HacTynHum eTanom po3BUTKY KpUMiIHANbHOrO Npaea Ha YKpalHCbKMX 3eMIsiX, WO BXOoAMMN
no cknagy Pocincekoi imnepii, ctano NpuAHATTS YrONOBHOrO YMOXEHHS, 3aTBEPAKEHOrO
22.05.1903 p., ske mMicTuno Ginbl OOCKOHany, NOPIBHAHO 3 nonepegHiM YnoxeHHam 1845 p.,
CUCTEMY KpPUMIHANbHO-MPaBOBOro 3axUCTy CiMI Ta HenoBHOMNITHIX. llocAraHHa Ha ciMio Ta
HEeMNoOBHOMITHIX Oynn obegHaHi y rmasei 19 «[po 3no4YnHM NPOTU POAMHHMX MpaB», B SIKik
nepeBaxkHa OiNbLUICTb CKNagiB 3MOYMHIB MPOTM CiMi Ta HEMOBHOMITHIX Oyna 3bepexeHa, ane
3a3Hana nosnUTMBHUX 3MiH OO0 3aKoHoA4aBvoro opMyrntoBaHHs [2, ¢. 17].

3noYnHamMu Woao ManoniTHIX Ta HEMOBHOSMITHIX BU3HaBaNuUCs >XOPCTOKE MOBOIKEHHS 3
TUM, XTO He JOCAr CIMHagUATK PoKiB, 00epHEHHST Moro Ao kebpauTtea abo iHWOoro amoparnbHOro
3aHATTS abo BigAady Moro Ang uiei MeTu, a TakoX NPUMYLLYBaHHSA TOro, XTO He AOCAr ABaAUSTH
OLHOr0 POKy Yepes 3MnoBXMBaHHS GaTbKiBCbKOI abo OMiKkyHCbKOK BNagow [0 BCTyny B W06,
SAKWO Wb mMaB Micue, BiggaHHS MarosiTHbOro, Lo He OOCAr BCTAaHOBIIEHOrO BiKy, Ha 3aBOA,
abpuky, ripHnumin npommcen abo y pemicHuunin 3aknag [9, c. 599].

Moxemo nigcymysaTu, WO B YronoBHoMmy yrioxeHHi 1903 p. mictmnacs uina cuctema
KpUMiHanbHO-NpPaBoOBMX HOPM, 3a JOMNOMOrOK SKUX Aep)kaBa 3fiMCHIOBana OXOpPOHY CiMi Ta
HenoBHOMITHIX. He3Baxatoum Ha 3HaYHY CMPSIMOBAHICTb 3aXMCTY OCHOBHWMX KaHOHIB LLEPKOBHOrO
Wby Ta CiMENHWUX YCTOIB XPWUCTUSHCTBA, B YromnoBHOMY ynoxeHHi 1903 p. 3aBns0TbCA
NONOXXEHHS, 3a AO0MOMOro SKUX 3AiMCHIOBanacb OXOpOHa MaWHOBUX CiMEMHUX iHTepeciB, a
TaKOXX HOpMaribHOro PO3BUTKY MasnoniTHIX i HENOBHOMITHIX.

Y nepiog TBOPEHHS YKpaiHCbKOI HesanexHoi gepxasu (1917 — 1921 pp.) po3BUTOK
KpMMiHanNbHO-NPaBOBOi OXOPOHW AiTel BigbyBaBCA B CKMagHMX yMOBax >KOPCTOKOI 6GOpoTbOM
YKpalHCbKOro Hapody 3a HauioHarnbHy OepXaBHICTb YKpaiHW, HauioHanbHO-BU3BOSIbHOMO PyXy Ha
3axigHOYKPaTHCLKMX 3eMNSAX Y MIKBOEHHUI Ta NMOBOEHHWIA Nepioan, BCTAHOBMEHHS Ha TepuUTopii
YkpaiHn pagsHCbKOl BnaguM Ta YTBOPeHHs YkpaiHcbkoi PCP. Tomy cyTTeBOi 3akoHOAaB4yOl
aKTMBHOCTI WOA0 HOPMAaTUBHOI perrnameHTadii BiaAnoBiaanbHOCTI 3a 3MI0MMHU NPOTU ManOoNITHIX i
HEMNOBHOJITHIX abo LWoa0 HUX Y Len iCTOPUYHMIA Nepioa He cnocTepiranocs.

BaxnuBMm eTanoMm posBUTKY KpUMiHAmNbHO-NPaBOBOI OXOPOHU HEMOBHOMITHIX CTaB
pagsHCcbkuin nepiog ictopii YkpaiHn. Ha nigctasi gekpety Pagn HapogHux Kowmicapis «[po
crpaBy HEMNOBHOMITHIX, SKMX 3BMHYBA4ylOTb Y CycninbHO Hebe3nevHux gisHHsax» (1920 p.) 6yna
BMAaHa «IHCTpyKUis KOMicism y cnpaBax HEMOBHOMITHIX», sika 30060Bsi3yBana nputaryBatu Ao
Bi4MOBIAANbHOCTI AOPOCANX 3a BTATHEHHA HUMW HEMOBHOMITHIX Y 3MNOYUHHY AiSNbHICTE Ta
BUMHEHHS 3MOYMHY Y CNiBYyYacTi 3 HAMW, a TakoX 3a 3BiAHWLUTBO, CXUIISHHA OO0 NPOCTUTYLUIl Ta
posnyctu [12, c. 34].

Y 20-x pp. XX cT. B6yno NpUnRHATO pag OOKYMEHTIB, AKi BU3Ha4anu 3axoau wono 6opoteom
3 MOLUPEHHAM AuTaYoi 6e3gornsagHocTi Ta 6e3npuUTynbHOCTI Ta MICTUAM HOPMM CTOCOBHO
nokapaHHs 3a 3anyyeHHsl giten go pisHuMXx dopM ekcnnyartauii. Hanpuknag, noctaHoBa Pagu
HapoagHux Komicapis «[po 3axogm no 60poTbbi 3 antsyoto 6e3nputynbHicTio» Big 11.06.1922 p.
MiCTUna BKasiBKy Npo Te, o 6atbkn abo iHWwi ocobu, Aki ekcnnyaTyoTb HEMOBHOMITHIX LUNAXOM
oTpumaHHs NpnbyTKy, NnepenarnTbCs HapogHOMY cyaoBi [3, ¢. 271].

3a vaci gii i KK YCPP 1922 p., i KK YPCP 1927 p. B HUX He nependadanucsa okpeMi
po3ainu abo rnasu, ge 6 6ynn obegHaHi 3MO0YMHM NPOTU CiMi Ta HEMOBHONITHIX. BapTo BKkasatw,
LLO Y Pi3HNX po3ginax (rnasax) MiCTUIIMCS OKpeMi CycnifibHO HebesneYHi disHHS, Wo nocarany Ha
Ui BigHOCKMHMW, ane BOHM Npu LLbOMY He yTBOPIOBaNu €ANHOT CUCTEMWN HOPM.

KK YPCP 1927 p. [10] npakTM4YHO NOBHICTIO BKMOYMB 4O CBOrO CKNagy MoOroXeHHS HOPM,
AKki nepegbayanu 3nN04MHM NPOTU CiMi Ta HenoBHONITHIX Yy KK YPCP 1922 p. HesHayHux 3MiH
3a3Hanu Oekinbka ctaTten: HopMma, Lo nepenbdavana BignoBiganbHICTb 3a HENnaTiXk aniMeHTIB i
3anuweHHs 6aTbkamn HEMOBHOMITHIX AiTen 6e3 nigTpumkm Byna cdopmynboBaHa He 5K Byab-
KU HennaTK aniMeHTIB, a AK 3MiCHE YXWNEeHHSA Big nnaTexy NpUCYKEHUX CY4OM KOLUTIB Ha
YyTPMMaHHA AiTen (aniMeHTiB), a TakoX Brepwe O6yno KpuMiHanisoBaHe nNpuUMyLlyBaHHS OO
3anHATTS xebpautBoMm. 3rodoM, y 3BA3Ky i3 npunHatTam 3akoHy CPCP Big 27.06.1936 p.,
HopMa, Wo nepeabadvana BignosiganbHICTb 3a NPUMYLLYBAHHA 00 3aMHATTA kebpauteom, byna
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3MiHeHa i Oyna BMKNageHa y HaCTynHin pegakuii: «3nicHWMiA HennaTiXk KOLWTIB Ha YyTPUMaHHS
LiTeNn, a piBHO 3anuweHHsa BaTbkaMu giTen 4o iX NOBHONITTA 6e3 ycinskol niaTpumkny» [2, ¢. 23].
3aBepllanbHUM  €TanoM  3aKOHOTBOPYOl  AiSiNTIbHOCTI  KpMMiHaANbHOro  3akoHO4aBCTBa
aHanizoaHoro Hamu nepiogy 6yno npuHaTTa KK YPCP 1960 p., skun 6asyBaBca Ha OcHoBax
KpumiHanbHoro 3akoHogascTea Cotody PCP i coto3Hux pecny6nik 1958 p. [8, c. 700].

KK YPCP 1960 p., sk i nonepegHi KK, He Bu3HaBaB cimMelHi BigHOCUHM 1 BiAHOCUHK LLLOOO0
3abe3neyeHHss HOPManbHOrO pPO3BUTKY HEMOBHOMITHIX OKPEMWUM, CaMOCTIMHUM OBEKTOM
KpUMiHanbHO-NPaBOBOi OXOPOHW, a TOMY | He MICTMB CaMOCTINHOI [faBn, HOPMMU HAKOI
nepenbavanm 6 BignoeiganbHICTb 3a Ui 3Mno4mHKM [2, c. 25]. OkpeMi nocsaraHHA Ha ciMio Ta
HEeMNOBHOMITHIX, WO BM3HaBanuCb 3MOYMHHUMUK, MICTUNUCA B Pi3HUX rnasax. Hessaxatoun Ha
BiJCYTHICTb OKpPeMOi rmaBu LWOA40 OXOpPOHM HenoBHOMITHIX, KK 1960 p. 3acnyroBye no3uTtmBHOI
OLIHKM B LbOMY MUTaHHI, agke, NOPIBHAHO 3 nonepegHiMu KpumiHansHuMn kogekcamu, KK 1960
p. 3HAYHO PO3LUNPUB MEXI KPUMiIHANbHO-NPAaBOBOI OXOPOHWU CiMI Ta HEMOBHOMITHIX: 3a Yac Moro
aii (3 1961 p. gpo 2001 p.) HeoAHOPA30BO BHOCUMMMCA 3MIHW Ta OOMOBHEHHS, YacTUHA SAKUX
CcTocyBarnach i HOBMX HOPM LLOAO BiAMNOBIgANbHOCTI 3@ 3M104YMHM MPOTKM CiMi Ta HEMOBHONITHIX.

daKkTnyHO peanbHe pedOpMyBaHHS 3aKOHOAABCTBA PO3no4varnocs pasoMm i3 po3byaoBoto
HeszanexHoi YkpaiHn. 3 npunHattam y 1996 p. KoHcTuTyuii YkpaiHum noctana peanbHa
MOXXIUBICTb BUPOGIIEHHS | 3anpoBaaXXeHHSA rapMOHINHO NoeaHaHOI 30anaHCcoBaHOI 3aKOHO4ABYOI
cuctemu. B ykpaiHCbke npaBo perynapHo noyanu BnpoBaaKyBaTUCS EBPOMENCHKI Ta MiXKHapPOAHi
HOpPMM i CTaHOapTW | Ha CbOroAHI OCHOBHWMW HanpsiMamu NPaBoBOi pedopMn € NpUBEAEHHS
YMHHOIO 3aKOHOOAaBCTBa Yy MOBHY BigMoBigHICTL 40 OCHOBHOrO 3akoHy, a TakoX agantauig
3akoHo4aBCTBa YKpaiHu 40 HOPM €BPOMENCHKOro i MixkHapoaHoro npaea [8, c. 820].

JloriyHm | nocnigoBHMM eTanoM pedopMyBaHHSA 3aKOHOA4ABCTBA CTano MNPUAHSATTS
5.04.2001 p. i HabpaHHa YmnHHOCTI 3 1.09.2001 p. Hoeoro KK YkpaiHu. B umHHomMy KK Takox
BiICYTHI OKpemui po3gin, wo 3abeanevyBaB 6U KpMMiHaANbHO-NPABOBY OXOPOHY AiTen. Pasom 3
™M, KK nepenbavae BignoBiganbHiCTb 3a psag, 3rO4KNHIB, NOTEPNINMMA Bif SIKUX BU3HAKTLCA OITU.
[na BperyntoBaHHs cuTyalii, Ska BMMarana AogaTKoOBOro MOCUNEHHSA KpUMiHaNbHO-NPaBoBOro
3axucTy Bofi, YecTi Ta rigHocTi antnHm, KK 15.01.2009 p. Ha niacTtaei 3akoHy YkpaiHm Ne 894-VI
OyB BnepLue gonoBHeHun ctatteto 150-1, sika nepenbayana BignNoBiganbHICTb 32 BUKOPUCTAHHS
ManoniTHLOI AUTUHWM ANA 3aHATTS kebpautBom. [uUcKycii Woao HeobXigHOCTI KpuMiHanisauii i
poboTa Hag yAOCKOHaNeHHAM AaHOi HOpMM He BTMxana. Tomy 3akoHOMipHOw Oyna nosiBa y
BepxoBHin Pagi YkpaiHn npoekty 3akoHy YkpaiHum «[lpo BHeceHHs 3MiH 0o KpumiHanbHoro
Kogekcy YKpaiHu (Logo 3M04YMHIB NPOTU XUTTS, 300POBHA, BOSi, YeCTi Ta rigHOCTi ocobu)y,
peecTpauiiimii Ne 7110 Big 09.09.2010 p.. ®axisui F0noBHOroO topUaNYHOro ynpasniHHs KomiteTy
3 NMUTaHb 3aKOHOOABYOro 3abe3neveHHs NPaBOOXOPOHHOI AisnbHOCTI BepxoBHoi Paan YkpaiHu
BU3HA4MNuM, WO BCTAHOBMEHHSA crneuianbHol MeTu B gncno3audii 4. 1 c1. 150-1 KK «BrukopuctaHHs
ManoniTHLOT ANTUHWN ONs 3aHATTS XebpauTBoM» He BUMNpaBAaHO, afXe ekcnryartauis giten Ta
NPUMYLLYBaHHSA X 40 3aHATTA )ebpaLuTBOM € CycnifibHO HebGe3neyHnMK ABuLLLaMN HE3anexHo Big,
TOro, sIky MeTy nepecnigyloTb 3nouvHLUi, Taki gii y 6yab-aKkoMy BUNaAKy € NpOTU3akOHHUMU [7].
Cneujanictn NonNoBHOroO HaykoBO-eKCMEpPTHOro ynpaeniHHa Anapaty BepxosHoi Pagn YkpaiHu
TaKoOX BW3HANW BKa3aHi Nponosuuii SIOrYHUMM Ta CAYLWHUMMW, OCKINbKW AisbHICTb, NOBsi3aHa 3
eKkcnnyaTauieto AUTUHK, SiKa He JocsArna NeBHOro BiKy, 3aBXAW € HEe3aKOHHOW, He3arnexHo Bia
TOro, NPUHOCUTL Taka AiANbHICTb NpUBYTOK um Hi [4]. Tomy 5.07.2011 p. ByB NpunHATMI 3aKOH
YkpaiHun «lpo BHeceHHs 3MiH 4o KpuMMiHanbHOro Kogekcy YkpaiHu (Loao 3no4YmMHIB NpOTU XKUTTSA,
3[0pOB4, BOSi, YECTi Ta rigHOCTI 0CObM)», SKUM CKacoByBanacs cneuianbHa MeTa 3M04MHY.

BucHoBku. OTxe, iCTOPMYHUI aHani3 KpMMiHarbHOI BignoBiganbHOCTI 32 BUKOPUCTAHHS
ManoniTHLOT AUTUHM ANSA 3aHATTS XXebpauTBOM 4aB 3MOry BUSIBUTU OYEBUAHI HEY3rOMKeHOCTi nig,
YyaCc HOPMOTBOPEHHSA, WO cBigYaTb NPO HEOOXigHICTb BCTAHOBMEHHS  KOHCTUTYLIAHOI
BiANOBIAANbHOCTI OpraHiB gepXxaBHOI Brnagu 3a Taki pilleHHs, SKi 3HWKYITb aBToOpUTET
AepXXaBHUX IHCTUTYLIN Ta cTaloTb Ha 3aBafi Po3BUTKY YKpaiHu Sk npaBoBoi Aepxasu [11, c. 198].
KpumiHanbHO-npaBoBe perynioBaHHA BUKOPUCTAHHA  MarnoniTHbOl AUTUHW  ONa 3aHATTS
XebpauTBom eBOSOLIOHYBaNo NPOTAroM TPUBANOro Yacy, a pesynbTaToM LibOro npouecy crana
UYMHHA HOpMa B CbOroAHILHIA pedakuii. Ta BapTo 3a3HayUTK, WO NpoLec yAOCKOHANeHH HOpM
KK Hikonn He 3ynUHSAETLCA | BXe ICHYE Kiflbka 3aKOHOMPOEKTIB, SIKi KOPIHHUM YMHOM MOXYTb
3MIHUTU CTPYKTYPY i CYTHICTb YUHHOIO 3aKOHY NPO KpUMiHanbHy BignoBiganbHICTb.
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HISTORICAL ANALYSIS OF CRIMINAL LIABILITY BY USING MINOR CHILD FOR BEGGING
O. DEREVIANKO

Statement of the problem. One of the priority directions of state activity in recent years
has become a criminal-legal protection of children in the development of the juvenile justice
system. The Convention on the rights of the child imposes on the state a duty to protect the life,
health and personal freedom of children, which requires a resolute struggle against criminal
encroachments on these is important for every person good. Criminal law is one of the leading

64



KNOWLEDGE*EDUCATIONLAW-MANAGEMENT

places in the field of child welfare, because we need to protect the child from criminal attacks on
its benefits, the violation of rights guaranteed by law. In recent decades, the state pays special
attention to criminal-legal protection of minors.

In order to explore the features of the Genesis of criminal-legal protection of children, to
observe how they arise, develop and improve the rule of law, what are the positive and negative
aspects of the legislation in the past, of what should be abandoned, what should be paid attention
to in the future, it is necessary to use knowledge about the history of the criminal law [13, p. 38-
39].

Analysis of main researches and publications. The issues related to ensuring the
rights and freedoms of children, studied by S. M. Abeltsev, Yu. M. Antonyan, V. M. Balakirev, N.
And. Bloom, V. V. Vitvitskaya, L. S. Volynets, I. M. Danshin,.And. lvashchenko, A. M. Kostenko,
L. M., Krivochenko, G. V. Laktionova, A. V., Do, V. A. Lomako, G. M. Minkovsky, V. A.
Navrotskiy, V. K., Negodenko, A. P. Perminov, A. P. Petraschuk, J. Is. Pudovochkin; P. A.
Ryabchinskaya, G. V. Tkachenko, A. P. Tuzov, N. With. Skova and others.

The unsolved problems. In the study of any matter, we cannot ignore our historical
experience of legislative activity, because in practical activities of law enforcement agencies,
despite nedoskazannosti the application of article 150-1 of the criminal code, has already proved
its certain disadvantages substantive and structural nature, which were made by the legislator in
the process of drafting and adoption of amendments to the criminal code. These facts necessitate
doctrinal interpretations and explanations, formulate evidence-based proposals aimed at its
improvement, which should be based on sound scientific and theoretical understanding and
specific experience of the practice, which is impossible without a thorough study of the historical
aspect of this issue.

Therefore, the purpose of the article is a historical analysis of criminal liability for the use
of the juvenile child for employment by begging.

Presentation of the basic material. Begging as a phenomenon or as a specific way of
being emerged with the advent of Christianity was considered a certain period of time as a
positive phenomenon [5, p. 10]. As history shows, young has never caused a feeling of touching
relationship to them, they were neglected, they were humiliated and exploited by some as an
animal creature, manifesting exceptional cruelty. In those days there was a common common
right of parents to dispose of the lives of their children [6, p. 13], and the death of a child
obediently was perceived in the family as "Gods punishment", while the death of many children
does not cause any reaction in society [1, p. 64].

In the law of Kievan Rus there were no norms that would protect the interests of children.
Evidence of this, according to Golanowski I. M., may be the Testament of Vladimir Monomakh to
his children" (about 1117 G. edition), in which the ruler of Kievan Rus has formulated basic
requirements to the children, who were reduced to unconditional submission, obedience, and
respect for the aged [6, p. 15]. Despite the absence in the law of Kievan Rus rules that would
protect the interests of children, the analysis of the provisions of Russian truth was evident that
they were a major result of the development of legal thought state.

The following normative-legal acts acting on the territory of Ukraine (Dvinsk, Pskov,
Novgorod judicial Charter, Statute of the Grand Duchy of Lithuania, "Magdeburg Right", "Mirror
Saxons"), also not mentioned on the legal status of children. Thus, we can say that the criminal-
legal protection of interests of minors until the end of the XVIII century. criminal law was not
provided at all.

Full registration of Ukrainian criminal law in its modern sense occurred in the 30-ies of the
XIX century. [13, p. 45]. In 1832 was passed the code of laws of the Russian Empire, which later,
on the basis of legislative amendments and additions, was transformed into "the Code on criminal
and correctional punishments" 1845

The adoption of the Code on criminal and correctional punishments of 1845 was a
significant step in the development of criminal legislation, which provides for liability for crimes
against the family and minors. Based on previous achievements and shortcomings of criminal law
science, the legislator has devoted to the protection of the family and minors section 11, which
was called "crimes against family rights” [2, p. 15].

So, the Code on criminal and correctional punishments contained a set of articles, which
together provide criminal-legal protection of family relations, which were based on the Christian
observance of the canons concerning the relations between spouses, parents and children. In
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addition, the Characters in domestic criminal law a system of rules aimed at protecting families
and children.

Thus, the criminal-legal protection of children over the lifetime of the Code about
punishments of criminal and corrective in the system of public priorities and values. Most criminal
law in the relevant laws began to concentrate in separate sections, reflecting the gradual their
reference to relatively isolated groups of crimes.

The next stage of development of criminal law in the Ukrainian lands that were part of the
Russian Empire, was the adoption of the Criminal code, approved 22.05.1903, which contained
more than perfect, compared to the previous Code of 1845, the system of criminal-legal
protection of the family and minors. Attacks on the family and juveniles were combined in Chapter
19 crimes against family rights," in which the vast majority of crimes against the family and minors
has been retained but has undergone positive changes regarding legislative language [2, p. 17].

Crimes against minors and juveniles were admitted ill-treatment of those who have not
attained the age of seventeen, his conversion to beggary or other immoral activity or out of it for
that purpose, and forcing someone who has not reached twenty-one years because of the abuse
of a parent or guardians authority until marriage, if the marriage took place, the issuance of a
minor who has not attained the specified age, the plant, factory, mining or craft institution [9, p.
599].

Can summarize that in the Criminal code of 1903 contained a whole system of criminal
law by which the state was responsible for protection of families and minors. Despite the
significant thrust of the protection of the fundamental canons of the Church to marriage and
family foundations of Christianity, in the Criminal code of 1903, the provisions appear, which
carried out protection of property interests of the family, as well as the normal development of
minors and juveniles.

During the creation of the independent Ukrainian state (1917 — 1921) the development of
criminal-legal protection of children occurred in difficult conditions of struggle of Ukrainian people
for national statehood of Ukraine, the national liberation movement in Western Ukraine in the
interwar and postwar periods, the establishment in Ukraine of the Soviet power and education of
the Ukrainian SSR. Therefore, significant legislative activity regarding normative regulation of
responsibility for crimes against minors and juveniles or against them in this historical period was
not observed.

An important step in the development of criminal law protection of minors became the
Soviet period of Ukrainian history. On the basis of the decree of the Council of peoples
Commissars "On juveniles accused of socially dangerous acts" (1920) was published
"instructions for the commissions on Affairs of minors", which was obliged to prosecute adults for
involving them in minor criminal activity and committing a crime in complicity with them, as well as
for pandering, inducement to prostitution and debauchery [12, p. 34].

In 20-ies of the XXth century adopted a number of documents which sets out the
measures for combating the spread of child neglect and abandonment and contain provisions
regarding the punishment for the involvement of children to various forms of exploitation. For
example, the resolution of Council of peoples Commissars "On measures against child
homelessness" from 11.06.1922 the city contained a statement that parents or other persons who
exploit minors by profit, is transferred to the peoples court [3, p. 271].

For the duration of the criminal code of USSR of 1922 and the criminal code of the
Ukrainian SSR of 1927 did not provided separate sections or chapters, where would United have
been a crime against the family and minors. Worth pointing out that in different sections
(chapters) contained certain socially dangerous acts that infringe on this relationship, but they do
not form a unified system of norms.

The criminal code of the Ukrainian SSR of 1927 [10] is almost completely included in its
membership provisions of the rules, which envisaged crimes against family and minors in the
criminal code of the Ukrainian SSR in 1922 Minor changes are made to several articles: the norm
providing for liability for non-payment of child support and abandonment by parents of minor
children without support was not formulated as any non-payment of alimony, and as malicious
evasion from payment of funds ordered by the court for child maintenance (alimony), and was
first criminalized forced begging. Subsequently, in connection with the adoption of the Law of the
USSR from 27.06.1936 G., rule, which provides for liability for forcing to engage in begging, was
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changed and was worded as follows: "Willful failure to pay maintenance for the children, as well
as the abandonment of children to their majority without any support” [2, p. 23].

The final stage of the legislative activities of the criminal law of the considered period was
the adoption of the RSFSR criminal code of 1960, which was based on the Fundamentals of
criminal legislation of the USSR and Union republics of 1958, [8, p. 700].

The criminal code of the Ukrainian SSR, 1960, as the previous criminal code did not
recognize family relations and relations to ensure the normal development of a minor a separate
and independent object of criminal-legal protection, and therefore did not contain an independent
Chapter, rules which would provide for the responsibility for these crimes [2, p. 25]. Separate
attacks on the family and minors, who confessed criminal, was contained in different chapters.
Despite the lack of a separate Chapter on the protection of minors, the criminal code 1960,
deserves a positive assessment in this matter, because, in comparison with the previous criminal
codes, the criminal code 1960 greatly expanded the limits of the criminal law protection of
families and minors: for the period of validity (from 1961 until 2001 have been made changes and
additions, some of which concerned the new norms about responsibility for crimes against the
family and minors.

In fact, real reform of the law began with the development of independent Ukraine. With
the adoption in 1996 of the Constitution of Ukraine has a real possibility of developing and
implementing combined harmoniously balanced legislative system. In Ukrainian law regularly
began to penetrate European and international norms and standards and for today the basic
directions of legal reform is to bring existing legislation into full conformity of the Basic Law, as
well as the adaptation of Ukrainian legislation to the norms of European and international law [8,
p. 820].

A logical and consistent step in the reform of legislation was the adoption of 5.04.2001,
and the entry into force on 1.09.2001 the city of new criminal code of Ukraine. The current
criminal code is also missing a separate section, which would provide criminal-legal protection of
children. However, the criminal code provides for liability for a number of crimes, victims of which
are recognized as children. To resolve the situation, which required additional strengthening of
the criminal-law protection of freedom, honour and dignity of the child, UK 15.01.2009 on the
basis of the Law of Ukraine Ne 894-VI was first supplemented by the article 150-1, which included
responsibility for the use of the juvenile child for employment by begging. Discussions on the
necessity of criminalization and work to further improve this provision did not abate. So logical
was the appearance in the Verkhovna Rada of Ukraine of draft law of Ukraine "On amendments
to the criminal code of Ukraine (concerning crimes against life, health, freedom, honor and
dignity)", registration No. 7110 dated 09.09.2010, p. The specialists of the Main legal Department
of the Committee on legislative support of law enforcement of the Verkhovna Rada of Ukraine
has determined that establishing a special purpose in the disposition of part 1 of article 150-1 of
the criminal code "use of the juvenile child for employment by begging" is not justified, because
the exploitation of children and forcing them to engage in begging are socially dangerous
phenomena regardless of what the purpose of criminals, such actions in either case are illegal
[7]. Experts of the Main scientific expert Department of the Verkhovna Rada of Ukraine also
acknowledged the proposals are logical and fair, since the activities related to the exploitation of
a child under a certain age, is always illegal, regardless of whether such activities are profitable
or not [4]. Therefore, 5.07.2011, was adopted the Law of Ukraine "On amendments to the
criminal code of Ukraine (concerning crimes against life, health, freedom, honor and dignity)" that
abolished the special target of crime.

Conclusions. So, historical analysis of criminal liability for the use of the juvenile child for
employment by begging gave an opportunity to identify obvious inconsistencies during the
rulemaking, indicating the need to establish the constitutional liability of state authorities for such
decisions, which reduce the credibility of public institutions and getting in the way of development
of Ukraine as a legal state [11, p. 198]. Criminal-legal regulation of the use of the juvenile child for
employment by begging has evolved over a long period of time, and the result of this process
was the current norm in todays edition. And it should be noted that the process of improvement of
norms of the criminal code never stops and there are already several bills that radically can
change the structure and essence of the current law on criminal responsibility.
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