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DEFINICJA ORAZ ZESTAWIENIE POJECIA MAJATKU
NIERUCHOMEGO W USTAWODAWSTWIE UKRAINSKIM |
ZAGRANICZNYM

Artykut omawia koncepcyjng definicje pojecia majgtku
nieruchomego. Podkresla sie potrzebe dogtebnej analizy tego pojecia
réwniez ze wzgledu na koniecznos¢ witasciwej regulacji prawnej
stosunkéw cywilnych. Analizowane sg przepisy dotyczace pojecia
»,majgtku nieruchomego” zawarte w ustawodawstwie Ukrainy, jak
réwniez i niektérych innych krajéw. Wskazane sg podstawowe réznice
i specyficzne aspekty kolizyjne zwigzane z pojeciem ,nieruchomosc”.

Stowa kluczowe: nieruchomo$¢, majatek nieruchomy, O. lIKiw
stosunki majgtkowe, prawa rzeczowe, prawo cywilne. doktor nauk prawnych,
docent katedry cywilno-
DEFINITION AND COMPARISON OF LEGISLATION TERM REAL prawnych dyscyplin
PROPERTY IN UKRAINE AND FOREIGN COUNTRIES Migdzynarodowego
ekonomiczno-
The article deals with the conceptual definition of immovable humanistycznego
property. Emphasizes need to consider the matter because of the uniwersytetu imienia
proper legal regulation of civil relations. Analyzes the provisions on akademika Stepana
the term "real property" contained in the legislation of Ukraine and Demyanchuka
some foreign countries. The basic differences and the specific (m. Réwne, Ukraina)
aspects of determining impacts associated with the term " immovable
property".
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BU3HAYEHHA TA 3ICTABJIEHHA MOHATTA HEPYXOMOI'O MAWHA B 3AKOHO[OABCTBI
YKPAIHU TA 3APYBIXKHUX KPAIHAX

Y cTaTTi po3rnsgaatnTbCa NMUTAHHA NOHATIMHOMO BU3HAYEHHS HEPYXOMOro MarHa. PobuTtbes
aKUEeHT Ha HeoOXiAHOCTI BMBYEHHS LbOro NUTAHHA SK Yy 3BA3KY i3 HEOOXIOHICTIO HaneXHoro
NpaBOBOro BpEerynioBaHHA LMBINbLHO-NPaBOBUX BiAHOCWMH. AHani3yloTbCA MOMOXEHHA CTOCOBHO
NOHATTSH «HEpPyXxOMe ManHO», O MICTATbCA Yy 3aKOHOL4aBCTBI YKpalHM Ta AesKuxX 3apyOiKHUX
KpaiHax. BuaHayaloTbCA OCHOBHI BIiOMIHHOCTI Ta acnektu chneundikm BM3HAYEHHA KORI3in
NOBSA3aHMWX i3 TEPMIHOM «KHEPYXOMICTbY.

Knroyoei crnoea: HepyxoMiCTb, HEpPyXxOMe ManHO, MaWHOBI BIAHOCWHW, Pe4voBi nNpasa,
LMBiNbLHE npaeo.

Moain MmarHa Ha pyxome i HepyxoMe XapakTepHO A5 BCiX Cyv4acHUX NpaBoBUX cuctem. Lle
po34ineHHa Bigobpaxae BWCOKYy coujanbHy Ta €KOHOMIYHY 3HayMMIiCTb HepyxoMocCTi, i
cneumndivHi  (isnyHi XapakTepuCTUKM i NoBA3aHO, Hacamnepeq, 3 IiCTOPUYHO 3YMOBIIEHUMU
NpaBoOBMMW TPaaULISIMA.

ICHYIOTb Pi3Hi Niaxoan A0 PO3YMIHHS MOHATTA «HEPYXOMICTb» Ta MOAiNy peyven, Wo MakTb
3HaYeHHA He TiNbKn B cdepi MaTepianbHUX NPaBoBIAHOCUH, a N B nNpouecyansHin cdepi, y ToMmy
4yucni NpW BUPILLEHHI MKHAPOAHUX Cynepeyqyok Npo HepyxoMe MaunHo. «Konw cyg posrnsgae
KOMi3iNHY crpaBy i MOBWHEH BUPILUUTM MUTAHHS, WO CTOCYETbCS BMACHOCTI, YN BOSOAIHHA, TO
Nomy Hacamnepes crnig BU3HaunTu, Y1 € npegMeT Crnopy pyxoMmm abo HepyxoMum ManHoMm. Big
BMPILLEHHS LbOro NonepeaHboro NUTaHHA 3anexuTb, gka caMme cuctema Hopm byae 3actocoBaHa
A0 JaHoro Bunagky». HawnyacTiwe npu pos3rnagi cnpa.B 35COBYETLCS, WO MK HOPUANYHUMM
NMOHATTSIMW, B OCHOBI NnexaTtb KOSi3ikHOI HOPMMU, SIKi CFIOBECHO OAHAaKOBi, MalTb Pi3HUIA 3MICT B
npasi pisHux gepxas [1]. OTxe, perynioBaHHA MPaBOBIAHOCWH OO0 HEPYXOMOCTI NOBsi3aHe 3
HU3Kol Npobnem, ogHa 3 AKUX — HEOAHO3HAYHEe TPAKTYBAHHS NOHATTS «Hepyxome ManHo». BoHo

78



KNOWLEDGE*EDUCATIONLAW-MANAGEMENT

notpebye HaykoBoro obrpyHTyBaHHs, sike © BignoBigano piBHO PO3BUTKY MpaBOBOI Teopii Ta
NPakTUKW Ha cydacHomMmy eTtani. YiTKMn 3akoHo4aBYMMA KpUTEpPIM NOAINy ManHa Ha pyxoMe Ta
Hepyxome BKpanm HeobxigHuh. Amxke 3a 0e3CMCTEMHOro BiOHECEHHsI pi3HMX BUAIB MarHa [0
HEPYXOMOro MocTae MUTaAHHA MNPO YMOBHICTb MOHATTA «HEpPyxoMe ManHO». 3 MpakTUYHOro
nornsay ue HenpunycTuMO, OCKINIbKWM 3aKOHOAABCTBO PO3PI3HAE NPaBOBi PEXUMU PYXOMOro Ta
HepyxoMoro MarHa.

Y opnaudHin Hayui cknanuca Tak 3BaHi Tpu Teopil BM3Ha4YeHHA HepyxomocTi. lMeplua,
HanGinbL PO3MNOBCIOIKEHA MPOMOHYE BU3HABATM HEPYXOMICTIO peui, siKi MaloTb CTanun 3Bs30K i3
semneto (K. MNMobegoHocues, E. BacbkoBcbkun, 0. Mambapos). MNMpeactaBHUKM OpYroi koHuenuii
(T. WepweHeswny, K. Manuwes, |. ®paHueccoH), nocunaymcbk Ha CyaoBYy MNPaKTMKy CBOro Yacy,
NPOMoHyBann npuv BU3HAYEHHI O3HaK HEPYXOMOCTI KepyBaTUCH KPUTEPIEM «HAABHOCTI
OPUAMYHOIO 3BA3KY NpaB Bonoainbusa 6yaosu i3 3eMneto, Ha siKin BOHO 30yaoBaHey», BBaXKarouwu,
Lo He Tpeba BM3HaABATM HEPYXOMICTIO criopyaun, 36ygoBaHi Ha Yyxi 3emni. ICHye i TpeTa Teopis.
Ii npenctasHukn — A. Bopmc, B. Enbswesny Ta A. [lymawescbkuin. Ha ixHIO AymKy, criopyau,
30ygoBaHi Ha uJyxiM 3emMni, B cuny 3000Bs3anbHOrO npaea HeobxigHO BBaXatn pevamu
pyxoMumun, a 6yaoBu, CTBOPEHI B CUy Pe4YOBOro npaea Ha Lo 3eMIII0, — HEPYXOMUMU pedamu.
[MpoTe Ha Hawy OyMKY, Ay)Xe BaXKO He BBaXKaTu HepyxomicTio Gyaisnio, Wo 3BefeHa Ha 3emii,
B3ATil Y AOBrOCTPOKOBY OpeHAy, Hanpuknag Ha NaTaecaT pokiB.

Okpemi nuTaHHs, NoBA3aHi 3 pisHMMKU NpobnemMammn CTOCOBHO HEPYXOMOrO MawnHa, a Takox
MaNHOBMX BiQHOCKH, pO3rnsganuca B npausax TakMx BiTYM3HAHWUX Ta 3apyOiKHWX AOCNIAHMKIB Y
cdpepi UMBINbLHOro, rocnogapcLKOro Ta cimenHoro npaea, sk M.B. AHTokonbcbka, IN.A. ApTemosB,
I.A. Biptokos, B.l. bowko, €.M. BopoxewkiHa, B.C. lNonanuyk, O.l. [eptowera, O.B. [3epa,
H.M. €puwosa, |.B. XXuniHkoea, |.B. 3no6iHa, O.C. lodpde, O.M. KaniteHko, KO.A. Koponbos,
J1.M. Kopotkosa, B.®. Macnosa, I'.K. MateeeBa, €.0. MivypiH, O.M. HeuyaeBa, 3.B. PomoBcbKa,
O.M. Py6bnboBa, B.O. PaceHues, KO.C. YepsoHnun, A.M. WeBuyeHko, I.®. LepweHeBu4y, Ta
iHLLIWX.

Modin pedenn Ha pyxoMi Ta HEPYXOMi, BUXOOAYM 3 1X SKOCTEM Ta 3HaAYeHHa Ong
€KOHOMiYHOoro o6iry, O6yno 3aknageHo we B npasi CrtapogaBHbOro Pumy. 3pewToto
3anponoHOBaHUN PUMCBKUMWU topucTamMu nogin GyB CNPUNHATUI NMPaKTUYHO BCiMa MPaBOBUMMU
cuctemamu, BinblWiCTb KpaiH CBITY (BKMOYaroum 1 YkpaiHy) 3anpoBaguna BignoBifHi NONOXEHHS
B HauioHanbHOMY LMBINIbHOMY 3akKoHOAaBCTBi. BopHoyac cnig BpaxoByBaTW, LWO i3 4Yacom Yy
LUMBINICTUYHIA Teopii Bigbynucs iCTOTHI 3MiHW, WO CTOCYOTbCA MNOAiINYy peyvYer Ha pyxomi Ta
Hepyxomi. Tak, 30Kpema, BUHUKIO MOHATTSA HOPUANYHOI HEPYXOMOCTI, NOAIN pedyen Ha pyxomi Ta
HEepPYXOMi PO3NOBCIOMAXKYETBCS Ha TaK 3BaHi HemaTepianbHi pedi (NMpaBO BUMOrK, peyvoBi npasa)
Towo [2, c. 240]. I3 YacoMm igeTbCca Bxe He MNpPO PYyXOMi Ta HepyxoMmi pedi, a Npo pyxome Ta
HepyxomMe ManHO. Takun BUCHOBOK Bunnueae i 3i 3micty 4. 1 cT. 190 UmBinbHOro kogekcy
Ykpainun (gani — UK Ykpainu), BignoBigHO 4O 9KOI « MaNHOM 9K 0COBNMBMM ODEKTOM BBaXKarOTbCs
OKpeMma pid, CyKynHiCTb peyen, a TakoxX ManHoBI Npasa Ta obosaAskm» [3]. BbavaeTbesa, wo came
i3 UMM NEeBHOK MIPOK MNOBHA3aHa iCHYyKOMa HEOOHO3HAYHICTb TEPMIHOSMOrIl: «HEpPYXOMi peuvi»,
«HEPYXOMICTb», KHEPYXOME ManHO».

[ocnigxeHHs nokasano, Wo BkaszaHa npobnema BiACYTHOCTI €QuMHOI TepMiHonorii He €
HOBOK Anda npasoBoi Hayku. Lle Bigomunin uwmeinict I.®. LlepweHeBny 3a3HayaB: «Hawe
3aKOHOLaBCTBO HE BUTPUMYE CyBOPOI TEPMIHOMOrIT i BUKOPUCTOBYE CMOBO MaWHO 3aMiCTb pidy, a
3aMiCTb ManHa Kaxxe Npo BriacHicTb abo npo cagnby» [4, c. 128].

3peLuTolo, BKaszaHa BULLE HEOOQHO3HAYHICTL Y TEPMIHOSOrIT Ta MOHATTAX Npu3Bena 4o Toro,
WO B CydacHOMYy npaBi, HaBiTb 3a YMOBM 30EpEeXeHHs KIacM4YHOro pPO3YMiHHSA, KONMW Ang
XapaKTEPUCTUKM pedi SIK Hepyxomol BepeTbCsl 3a OCHOBY 3emMnis (3eMernbHi AingHkM 1 Te, Wo
i3n4HO NOBSI3aHO i3 3eMseln), CnocTepiraeTbCa BIACYTHICTb €OMHOMO Migxody A0 PO3YMiHHS
HEPYXOMUX pedeit, HeEpyXOMOro MamHa B HaLuiOHamnbHin MpaBoOBOI AOKTPUHI Ta 3aKOHOOAaBCTBI
okpemux KpaiH. OTxe, ogHa i Ta cama piv (ogHe 1 Te XX came ManHO) 3a 3aKOHOL4ABCTBOM Pi3HMX
KpaiH MOXe MaTu Pi3HUA CTaTyc, po3rnagalymcb B OQHUX KpaiHax ik Hepyxoma, a B iHWNX — SK
pyxoma [5, c. 143].

HauioHanbHe 3akoHOOaBCTBO YkpaiHW, 3okpema cT. 181 «Hepyxomi Ta pyxomi pedi»
LinsinbHoro kogekcy YkpaiHu [3], BM3Hayae, WO OO0 HEPYXOMUX peyen (HeEpyxomMe ManHo,
HEpPYXOMIiCTb) HanexaTb 3eMerbHi AiNSHKM, a TakoX 06EKTU, pO3TallOBaHi Ha 3eMenbHIv AinsHuj,
nepeMilLleHHs SKUX € HEMOXNMBUM 6e3 X 3HELiHEHHSA Ta 3MiHWU iX NpuU3HaYeHHs. TakuM YMHOM,
cT. 181 LUK YkpaiHu ogHO3Ha4YHO BUAINSE nuwe oauH OBeKT HEPYXOMOCTI — 3eMerlbHY AiNsHKY.
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Yci iHWi OBEKTM BM3HAYaKOTbCA $SIK HEPYXOMi BUKMOYHO 3@ XapaKTEPUCTUKOK 1X 3BA3KY i3
3eMenbHO AinsHkow. BopgHouac, aHanisyoum gogaTkoBo NonoxeHHsa cT. 657 LK Ykpainm [3],
MOXHa 3p00OMTM BMCHOBOK, WO HauiOHanbHe 3aKOHOA4ABCTBO NPSAMO BiAHOCUTb A0 HEPYXOMOro
MalHa TaKoX €AMHUMIA MaMHOBUI KOMMMEKC Ta XUTNOBUA GyanHOK (KBapTupy). 30kpema, y CT.
657 LK YkpaiHn 3asHauaeTbecsi: «[oroBip KynmiBni-npogaxy 3eMenbHOl AifsiHKW, €4UHOro
MaWHOBOrO KOMMSEKCY, >XWUTMNOBOro OyauHKy (kBapTupu) abo iHWOro HepyxoMoro MavHa
yKnagaeTbCa B MUCbMOBIN popmi i nigndrae HoTapianbHOMY MNOCBIAYEHHIO, KPiM [OroBopiB
KyniBni-npogaxy mMaviHa, Wwo nepebysBae B NogaTKoBIN 3acTaBi». Tak camo A0 HEPYXOMOro MamnHa
OKPEMO BiAHOCUTb 40 HEPYXOMOCTI NiANPUEMCTBO SIK EANHUIN MANHOBWUIA KOMMNEKC i 4. 3 cT. 191
LIK Ykpainn. Kpim Toro, 4. 1 ct. 181 LK YKpaiHn Bu3Hayae wWTy4yHO iMMOGinisoBaHi 00eKTH,
BCTAHOBIIOKOUN, O «PEXUM HEPYXOMOI pedi MOXe OyTWM NOLMPEHUA 3aKOHOM Ha MOBITPSHI Ta
MOPCbKi CyAHa, CygHa BHYTPILHBbOIO MnnaBaHHA, KOCMIYHI 0BEKTIM, a TaKoX iHLLI pedi, MpaBa Ha SKi
nignaraioTe AepkaeHin peectpadii» [3]. ToGTO cTaTyc HEPYXOMOCTI ANs BKa3aHWx OOEKTIB mMae
OyTM BCTAHOBEHUIN 3aKOHOM.

[na NopiBHSAHHA PO3rNSHEMO BIANOBIAHI HOPMM, LLUO MICTATbCSA B 3aKOHOOABCTBI iHLLMX
KpaiH. Tak, ct. 130 UueineHoro kogekcy Pocincbkoi ®epepauii (gani — PP) 1994 poky
«Hepyxomi Ta pyxomi peui» BCTAHOBIMIOE, WO «AO0 HEPYXOMUX peyen (Hepyxome MauHo,
HEPYXOMICTb) Hanexartb 3eMerbHi AINSAHKN, OiNsHKW Hagp i Bce, WO MILHO MOBSA3aHO i3 3eMrIeto,
TOOTO 06€EKTU, NepemilleHHsT kX 6e3 HeBIAMOBIAHOT WKOAM iX MPU3HAYEHHIO € HEMOXITMBUM, Y
ToMy uucni Oygieni, cnopyan, obektn HesaBepwleHoro 6yaiBHuuTBa» [6, c. 118]. MNpaBoBui
PEXMM HEpPYyXOMOCTi pPO3MOBCIOIKYETLCA TaKoX Ha MOBITPSAHI Ta MOPCbKI CygHa, cyaHa
BHYTPILIHBOrO MiiaBaHHS, KOCMiYHi 00ekTn. [lepernik He € BUYEpPrHMM, OCKINTIbKM 3aKOHOM [0
HepyxoMux peden Moxe OyTu BigHeceHO W iHwe MarnHo. Kpim Toro, Tak camo, $K i 3a
3aKoHo4aBCcTBOM YKpaiHu, CT. 132 UwusinbHoro kogekcy P® Bu3Ha4Yae HepyxoMiIcTIO
NianpMeMCTBO B LINOMy SIK MamHOBMMA Komnriekc [6, c¢. 119]. 3BepTae Ha cebe yBary, Wo SK
HEepyXoMiCTb NPAMO BKa3yeTbCA 0OEKT He3aBepLleHoro byaiBHMLTBA.

Y cr. 130 UwusinbHoro kogekcy Pecnybniku binopycb 1998 poky 3a3HavaeTbcs: «[o
HEPYXOMUX peden (HEpyxoMe MarHO, HEPYXOMICTb) Hamnexartb LiNAHKM 3eMni, OiNAHKM Hagp,
BiJOKpeMIeHi BogHi OBEKTM i BCe iHLWIE, WO HaAiNHO MPUKPINIEHo A0 3eMii, NepeMilLleHHsT 4Yoro
Hemoxnuee 6e3 3aBAaHHA HECMiBPO3MIPHOI LIKOAM X MPU3HAYEHHI0, BKMKYao4M ficu,
GaraTopivHi HacagkeHHsi, OyaiBni Ta crnopyau. [O HepyxomMux peyen TakoX MNPUPIBHIOETLCSA
NiANPUEMCTBO B UINIOMY SIK ManHOBWI KOMMIIEKC, aBiauiviHi Ta MOPCbKI cygHa, aki nignsarawTb
OepXaBHi peecTpauii, cygHa BHYTPILWHBOro MNfnaBaHHS, CygHa «pika-mMope», KOCMIiYHI OBEKTMU.
3akoHO4aBUYMMM aKTaMn 0 HEPYXOMUX peyen Moxe ByTu BigAHECEHO TaKoX iHwe MarHo» [7].

LinsinbHun kopekc MopTyranii B cT. 204 Bu3Hayae, WO HEPYXOMUMU pedamMn BU3HATLCH
MICbKi Ta CinbCbki OyaiBni Ta cnopyawn; BOAW; AepeBa, YarapHUKW, MiodoBi HACAmKEHHS, SKLLO
BOHW HEPO3PUBHO MOBS3aHi i3 3emnelo; CnafdkoBi MpaBa Ha BuLLie3asHa4yeHi 06EKTU; CKNagoBi
YaCTWHM CiNbCbKMX Ta MiCbkuX ByaiBene Ta cnopyg [8, c. 234].

LimsinbHe 3akoHogaBcTBO AnoHii (n. 1 cT. 86 LiMBinbHOro kogekcy) BCTAHOBMIOE, WO
HEPYXOMUMM pevyaMn € 3eMssl Ta HeBIAAinbHI Big Hel pedi. Ak 3eMnda po3yMieTbCs 3eMenbHa
AiNgHKa 3 NPUIeXHUM [0 Hei NMPOoCTOPOM 3Bepxy Ta 3HWU3Y (MOBITPA Ta Hagpa). KamiHHA, nicok,
LUMaK, WO BHOCUTLCSA 3 METOK MOKPALLEHHS 3eMITi, € CKNagoBUMKN YacTUHaMK 3eMii U He MOXYTb
po3rnagaTmuca sik CaMoCTiHI pedi oKpeMo Big 3emni. HeBigaineHi Big 3emni pedi — ue pedi, MiLHO
noBs3aHi i3 3emneto. HesigainbHi pevi cknagaroTb i3 3eMnero eanHe wine. BogHo4vac, BianosigHoO
A0 3akoHy AnoHiT Npo nicu, 3a NEBHUX YMOB AepeBa MOXYTb BU3HABATUCH HEPYXOMUMMU pedvamu
oKpeMo Big 3emri. OkpeMnm 0BEKTOM HEPYXOMOCTI MOXE BBaXKaTUCS 1 rpyna AepeB, SKLLO LWodo
Hel ByNno BYMHEHO npaBoyvH. [Mpy LHLOMY BCTAHOBMNIOETLCS OCOOMMBUI MOPSA0K MOBIOMMEHHS
npo npaBO BNacHOCTI Ha Takun obekT (piweHHa BepxosHoro Cyay Anonii Big 14 kBiTHA 1921
poky). OBekTamn HepyxoMOCTi BU3HAKOTLCA Takox cnopyau [9, c. 96-97].

LLlono eBponencbkux kpaiH, To, Hanpuknag, y Himeubkomy LIMBiNbHOMY YNOXeEHHI ik Takoro
noainy peder Ha HepyxoMmi Ta pyxomi NPAMO He BM3HAYEHO, XO4Ya caM TEePMiH «HEepPYXOMICTb»
BMKOpPUCTOBYETbCA (30Kpema, y §§ 330, 1003, 1971). TpaguuinHO SK HepyxoMmi po3rnsaarTbes
pedi, WO MalTb MILHUMA 3BA30K i3 3eMnetn, NPoayKTU 3eMenbHOI AINAHKW, WO MOoeaHaHi i3
3eMIel, 3a BUKIIOYEHHAM peyen, NoBsA3aHUX i3 3emMrelo 3 TMMYacoBOK MEeTOoR. AK CKnagosi
3eMernbHOI AiNsSHKA po3rnagaloTbCa TakoX pPevyoBi npaBa, MOBsA3aHi 3 NpaBOM BRacHOCTI Ha
3emenbHy ainsaHky [10, c. 165-166]. Tak, § 94 «ICTOTHI cknagoBi YaCTUHW 3eMENbHOI AINAHKNY
BCTAHOBNIOE, WO A0 iCTOTHWUX CKMNagoBWUX YacTUH 3eMENbHOI AiNsiHKWU HanexaTtb pedi, MilHo
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noegHaHi i3 3emneto, 3okpema OyaiBni, a TakoX MPOAYKTU 3eMeNbHOI AiNsiHKW, LOKW BOHU
noBsidaHi 3 Hel. HaciHHA CTae iCTOTHOK CKMNagoBOK YaCTMHOK 3eMENbHOI QiNSAHKA 3 MOMEHTY
BUCIBY, pOCNnnHA — 3 MOMEHTY Nnocagku. YkasaHun naparpad TakoX Kaxke npo iCTOTHI cknagosi
YacTnHn Gyaieni, BigHOCAYM OO0 HWUX pedi, aki Oynu BukopucTaHi anga ii nobygosn. Y § 95
BKa3yeTbCs Ha Te, WO pedi, NoBA3aHi i3 3eMenbHOo AindHkoto (byaieneto) nvwe 3 TMMYacoBOH
METO0, He HanexaTb A0 CKMagoBUX YacTUH 3emernbHoi AinsHku (6yaieni). BignosigHo oo § 96
CKNagoBUMKM YacTUHaMKU 3eMenbHOI OiNAHKM BU3HAKOTbCA MNpaBa, NOBs3aHi 3 NpaBoM BMACHOCTI
Ha 3emernbHy ginsHky [11, c. 89].

Hanbinbw WNPOKY KOHUENUilo HEepyxoMux pedven BCTaHoBne npaBo PpaHuil. Tak,
dpaHLy3bKke 3aKOHOOABCTBO BUAINSE YOTUPY OKpeMi rpynu (NepLui ABi 3 SKUX BKIKOYalTb TinecHe
Hepyxome MalHo, a ABi OCTaHHi — 6e3TinecHe). lNepLwa rpyna BKOYAe ManHoO, WO € HEPYXOMUM
3a Moro Npupodoto: 3emMernbHi Ainadkn ta cnopyam (ct. 518 UK ®dpaHuii). Opyra rpyna Bknoyae
MaNHO, WO € HEPYXOMUM Y CUNY CBOrO NPU3HAYEHHs: Tak 3BaHa (PIKTMBHA HEPYXOMICTb, TOOTO
PYyXOMi peui, siKi BNaCHUK Ha3aBXau pO3MICTUB Ha CBOIV 3eMeNbHIN AinsHui Ana o6cnyroByBaHHA
oCcTaHHbOi. [Jo uiei rpynu BKNOYaTbCH, MO-Neplie, pedi, Wo npu3HadveHi Aang
cinbcbKorocnogapcbkoi abo ToproBenbHOI ekcnryartauii 3emMenbHOI AinsHKM i, no-gpyre, pedi,
Has3aBXau NoBA3aHi i3 3eMenbHOI0 AiNSHKOI0.

LlikaBumn € ocobnuBi npaBuna, WO BCTAHOBOTLCA CTOCOBHO A3€pKarl, KapTUH Ta iHWKWX
npukpac 6yaieni, a Takox crtaTtyn, ToOO0To obnagHaHHA xuTna. Tak, A3epkana, KapTUHW Ta iHLWi
npyKpacu BBaXalTbCA NPUEAHAHUMM Ha3aBXAMW, AKWO iX AepeBsiHa OOlMBKa cKnagae eavHe
Line 3 AepeBsiHOK NaHenso CTiHW, He3BaXkakun Ha Te, Lo B LibOMY BUNAAKy BOHU MOXYTb OyTu
nepemiwieHi 6e3 wkoan Sk ons HUX, Tak i gnga Oyaieni. Wogo craTtyi, TO BOHM BM3HAKOTHCA
HEPYXOMUMMK pedamu B pasi, AKWO BOHM MOMILLEHI B cneuianbHO ANs LbOro Npu3HayeHin Hilli,
X04a BOHM 1 MOXYTb OyTn nepemileHi 6e3 nowkomkeHHs. 3 ogHoro 60Ky, Takui nigxig 30aetbcs
BUMNpaBAAHNM, OCKINTbKM MOETbCS He Nue Npo OKpeMi 00ekTn, a N Npo An3anH NPUMILLEHHS B
LinoMy, a OTXe, BUIYYEHHS OKPEMWUX E€fEMEHTIB LbOro Au3anHy MOXe iCTOTHO BMSIMHYTU Ha
ecTeTU4He CNpUMHATTS 0B€EKTY, a 3 IHLWOro — XyA0XHi TBOPU MOXYTb MaTW 3HA4YHYy BapTICTb caMi
no cobi 1 iHoA4i Taka BapTiCTb NEPEBULLYE BApTICTb caMoi Oyaisni, e BOHM pO3TallOBaHi.

TpeTa rpyna — ue ManHo, WO € HEPYXOMUM Y CUIYy NpegmeTa, NPUHaneXHiCTb SKOro BOHO
cknagae. [o uiel rpynu BKIOYaKOTLCA PEYOoBi NpaBa Ha HEepPYXOMICTb (Y3ydpykT, eMdiTeB3uc,
cynepailin, cepsiTyT), peyoBi NpaBa, BCTAHOBMEHI HA HEPYXOME MalHO 3 MeToK 3abe3neyveHHs
BMKOHaHHS1 3000BSA3aHHs (NpuBINEN, inoTeka, aHTikpe3) Ta pedoBi BuMMoOrn. Yersepty rpyny
CKnagae MarHo, L0 € HEPYXOMNM yHaACcMigOK 3asBKU MOro BRacHUKa. Ak npuknag MoXHa HaBecTu
cT. 7 OpraHiyHoro 3akoHy ®paHuii Big 16 ciyHa 1808 poky, Lo HagaBana akuioHepam 6aHky
npaBo «iMMOGinidyBaTtn» CBOI akuii, TOBTO 06ABUTK iX HEpyxOMMM MarHOM. CbOrogHi uen sBua
HEepyxXoMoro MamnHa nocTynoBo 3HUKaE [2, c. 241-246].

Binbw obmexeHe poO3yMiHHA HEepPyxXoMOro ManHa iCHye B 3akoHogaBcTBi ITanii. Tak,
LinBinbHUn kogekc Itanii MicTUTb BUYEpnHUA nepenik 06eKTiB HEPYXOMOro ManHa, BigHOCAYM 0
HUX 3eMt0, BOAHI oxepena, CTPyMKW, AepeBa, OyaoBM Ta iHWI cnopyau, NOedHaHi i3 3emrieto
NOCTINHO abo Ha BM3HAYEHWA 4Yac, a TakoX yce Te, WO NPUPOSHMM abo LWTYYHUM YUHOM
noesi3aHo i3 3emneto [12, c. 66].

LineinbHun kogekc HigeprnaHaiB A0 HEPYXOMUX peden BiOHOCUTb 3eMIT0, BUIyYeHi 3 Hel
KOPWCHI KOManuHW, pociMHM Ha KOpeHto, OyaoBu Ta cnopyau, noegHadi i3 semneto [14, c. 318—-
319].

3HayHO crneuundiko BiOPI3HAETLCA PO3YMIHHS HEPYXOMOro MawviHa, WO iCHYye B KpaiHax
aHINOCAaKCOHCbKOI cuctemn npasa, 3okpema CLUA Tta Benukobputawii. Ha BiamiHy Big
KOHTUHEHTaNbHOro npaea TyT WAETbCHA He NMPO MalHO pyxoMe Ta Hepyxome, a Npo mMawnHo real
property Ta personal property. PO3pi3Hs0TbCS BOHM 3a xapakTtepoM 3axucTy. oo real property
ManHa NofaeTbCa peanbHUin (peyvyoBuii) NO30B, TOGTO MO30B NPO BiAHOBMEHHS BOSMOAIHHA, a
CTOCOBHO personal property — ocobuctun nosoB, TOBTO MO30B MPO OTPMMAHHA TpPOLUOBOI
KomneHcadii. CborogHi oo real property Hanexartb 3eMerbHi AiINAHKM Ta NOBA3aHi 3 HUMK OBEKTM
(6ygisni, cnopyam), 6araTopivHi HaCamPKEHHA, POCIMHN Ha KOPEHIO, a TaKOX YCi NpaBa, NoBsi3aHi
i3 3emneto [14, c. 319]. B 3aranbHomy B BinbliocTi wraTie CLUA TepmiHM «pyxome» i «Hepyxome
MarHO» 3aCTOCOBYIOTLCS CyAaMu TO4i, KONu MAeTbCa NPO BiAHOCKMHM 3 «iIHO3EMHUM €1EMEHTOMY,
AKi peryniolTbCa NpMBaTHUM MPaBoOM, B TOW Yac SK Y BHYTPILLHIX BiQHOCMHaX Takui poO3noAin
NPVHLUMNOBOrO 3Ha4YeHHst He mae. B AHrnii 3rigHo i3 3akoHamu JOrosip Npo npogax abo iHwe
BiQYY)KEHHS1 3eMIi Y/ iHWOro peanbHOro MarvHa Le He Nopoakye nepexody npasa BIlacHOCTI,
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OnNs UbOoro HeobXigHWM cneuianbHUI akT, NPU 34iINCHEHHI SIKOro KOMMNEeTEHTHA ocoba (cneuianbHi
KOHTOpW) NepeBIpsiE 3aKOHHICTb yrogu, a A0 akTa nepefadvi MariHa BMHMKAOTb NULIE BiGHOCUMHMK
O0BipY0T BNACHOCTI .

Mpwn nogini MarHa Ha pyxome i HepyxoMe BUKOPUCTOBYIOTLCA PidHi nigcTasu.

Mepwurm, HaMbINbW O4YEeBMAOHMM | BigAOUTUM HaBiTb Y Ha3Bi «HEPYXOMICTby», € isnyHui
KpUTEPIN - HEMOXIMBICTb NepeMilleHHs obekTa. 3rigHO 3 HUM HEePYXOMICTIO BU3HAETLCA Take
ManHo, Ake He Moxe OyTn nepemiwieHo 6e3 HeBignoBigHOro 36MTKYy MOro npusHadeHHam. Lle
HamGinbW «NPOCTUAY» | OOCUTb HEeOOCKOHanuM KpuTepin. Ha gaHui MOMEHT 3 pO3BUTKOM
TEXHOMOriA 4YacTo pedvi, Wo BXogAaTb B MOHATTA HepyxomocTi (Oyaisni, cnopyaw, Hanpuknag),
MOXYTb OyTM nepemilleHi 3a OOMOMOro CydacHoi TexHiku 6e3 3anodisHHA HeBignoBigHOro
30uTky. binblwe Toro, nogidHa 3aMiHa MiCLLENOMNOXEHHA TEOPETUYHO MOXE ByTM XapakTepHo i A4ns
3eMenbHOI AinsiHku npu Ti NOCTynoBe nepeMileHHs (B pesynbTaTi 3MiHW pycna pidoK, HaMunBy
TepuTopil TOLLO.)

HacTynHUn [O0CUTb 4YacTo 3aCTOCOBHUM KpUTepin - couiafibHO-€KOHOMIYHUIA, KU
NPUNYCKaE OLIHKY HEPYXOMOCTI SIK 4OPOroro i couianbHO 3HA4YMMOro ManHoBoro aktmey. Came 3
ornagy Ha Ul BNacTMBY MOMY XapakTepucTuky, 6araTto NpUpIBHIOKTbL OO KaTeropii Hepyxomoro
ManHa PyxoMi pedi, YacTMHM OOEKTIB HEpPYXOMOCTi (KBapTupa AK YacTuHa GaraTokBapTMPHOro
OyouHky; 6yaieni Ta cnopyau 9K YacTuMHaA 3eMEerbHOI AiNsHKK) abo HaBiTb NpaBa Ha Hepyxome
BiANOBIAHOMY pPEECTpi CBIAOMO PyXOMMX OBEKTIB: MOPCBKUX i NOBITPSIHUX CyEH.

Hanbinbw poknagHWin, MOXHa HaBiTb ckasaTM [OeTanizoBaHWA nepenik obekTiB, Lo
BiAHOCATbLCA 3aKOHO4ABCTBOM [0 HEPYXOMOro ManHa, MIiCTUTbCa B LiMBinbHOMY kogekci IcnaHil
(mani LUKI). Mopsg 3 TpaguuinHnmmn Bugamm HepyxomocTi (3emns, GyaiBni, pisHOro poay Crnopyau,
NpUKpINneHi 4o 3emni i He BigAiNbHI Big Hel 6e3 HaHeCceHHs LWKoAM iX LiniCHOCTI) Ha3nBalTbLCA
BENbMM cneumndiyHi pedi (cTaTtyi, XXMBOMKUC i iHLWI 06EKTU KOPUCTYBaHHA abo NpuKpacu, NOMiLLEHi
Ha OypgoBax abo ycnagkoBaHi BIIaCHMKOM HEPYXOMOCTI B Taki hopMi, sika CBig4YMTb MPO Hamip
3egHaTM 1X MILHO 3 HEepyxoMiCTHO; MalUMHK, IHCTPYMEHTW i NPUCTOCYBAHHSA, MPU3HAYEHI
BITACHMKOM MOBHICTIO 40 06po6ku 3emni abo ekcnnyatadii cnopygm abo cnagkoBoro MavHa, abo
Oes3nocepedHbO AOnsl 3a40BOJIEHHS MOTpe® npu  KOPUCTYBaHHI  HEpyxoMmicTio). Takox ao
HepyxomocTi LKl BigHOCMTb Tak 3BaHi «peanbHi npaBa» - KOHUECii nyGnivyHOi BNacHOCTI i
cepBiTyTU. Ane, He3Baxawunm Ha BCi 3as3HayeHi ocobnueocTti, LIKI Bce X 3akpinntoe
3aranbHONPUAHATUIA  Nigxia [0 BM3HAYEeHHS HEPYXOMOCTI | HasuMBae OCHOBHA O3HakKa -
HEepPO3PUBHUA 3BA30K i3 3eMNelo i BiANOBIOHO BCi nepepaxoBaHi OBEKTM MOXHa po3ginuTn Ha
TpaguuiiHi TpyM rpynn - HEpyXoMiCTb 3a NPUPOLOHD, 3a NPU3HAYEeHHs M | peyoBi npaBa Ha
HepyxoMicTb [13, c. 36].

Y uuBinbHOMY npasi YKpaiHM i CbOrofHi TpuBawTb AUCKYCIl LLOAO MOHATTA «HEepyxome
MarHo». [Monpu Te, WO NOAIN MarWHa Ha PyxOMe Ta HepyxoMe 3aKkpinfieHO B LMBINbHOMY
3aKOHOAABCTBI BiNbLUOCTI KpaiH CBITY, Y BITYM3HSHIA LMBINbHO-NPAaBOBIV AOKTPVHI HEMAE €AMHOI
OYMKM 3 rpuBOAY HEPYXOMOCTI i KpuTepiiB BigHeceHHA ao Hei. YactuHa 1 c1. 181 UK YkpaiHu
BM3HA4aeE, WO OO HEPYXOMUX peyen HanexaTtb 3eMesibHi JiNgHKK, a TakoXX 0O6EKTU, po3TalLOBaHi
Ha 3eMenbHIN AiNgHUi, NepeMilleHHs SKUX € HeMOXNMBMM ©0e3 X 3HEeLiHEeHHs Ta 3MiHu
npusHaveHHs. CborogHi Usi HOpMa He BIiOnNoBiga€ pearnbHi CyCcninbHIN NpakTuui i, Ha Hawy
OYMKY, He Bignosigana iM HaBiTb Ha MOMeHT npunHATTA LKY. Tllo-nepwe, Oeski peuen
3anuwarTbcs nosa Bnnuesom Hopmu cT. 181 LKY. Hanpuknag: 3pybu, KypopTHi ©yauHKw,
BaroHYMKN A8 BigNOYUHKY Towo. A no-gpyre, TEXHONOriT nepeMilleHHss HepyXoMOCTi pearnbHO
3acTtocoByBanucsa y cBiTi we 3 15 cronitta. Moxnuso, asTopu cT. 181 LIKY no-iHwomy po3yminu
«HEMOXNUBICTb NepeMilleHHa 6e3 X 3HeLUiHEeHHA Ta 3MiHW npu3HadeHHda», ane Hapasi
KOHCTaTyeMO HeOoBXigHICTb Nepernsagy nonoXeHb, WO perynoTb 3a3HadeHi BigHOCUHN.

®i3nyHMn abo hakTUYHUI 3BA3OK i3 3eMNel0 peani3yeTbCs Ha NpakTuLi LWNAXOM 3BeEHHS
Oygaisenb, cnopyp Ta iHwWnx ©ygoB., SKi MiLHO NPUMKHYTI 40 3eMili 3a 40NOMOrol yHO4aMEHTY Yun
HLIMX IHXEHEePHUX KOHCTPYKUiA. Pi3ndHMIA 3BA30K O3HAYa€E TaKOX, LLO 3eMIia NepeHoCUTb CBOI
NpUpoaHoO-(pyHKLiOHanNbHI NapameTpu, nepw 3a Bce Taki, 9K MpocCTip, nrowa, BiAcTaHb, Y
BHYTPILLHIO NPUPOAY BCiX BUAIB HEPYXOMOCTI, O 3HAX0OATbCS Ha Hi. YCi 06EKTN HEPYXOMOCTI
CTaHOBMSATL CODOK MPOCTOPOBI KOHCTPYKLIl, O MalTb KOHKPETHY MMOLlY, 3HaXO4AaTbCA Ha
NeBHIN BiOCTaHi Big AXepen CUPOBUHK, MOCTayarbHUKIB, CNOXMBaYiB, LEHTPIB KOHLEHTpauil
CMOXMBYOro MONUTY, TPAHCMOPTHUX NiHiK Towo. OcobnuBi EKOHOMIYHI BNACTUBOCTI HEPYXOMOCTI
opMYyIOTbCA BHACMIgOK OOMEXeHOCTi 3emni fK  dyHOaMeHTanbHOI OCHOBWM BCiX BuUAIB
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HepyxomocTi. Lle 3HaxoguTb CBiM NposiB, no-nepLue, y BiOHOCHIN OOMEXEHOCTi BigTBOPHOBAHHS
BCiX BMAiB HepyxoMocTi. [lo-gpyre, oOMeXeHiCTb NOPOSKYE HeNepeMiLLyBaHICTb HEPYXOMOCTI SK
obekTa rocnogaptoBaHHs Ta MpaBoBOro ob6opoTy, WO Mae 3akpinfieHe Micue 3HaXOMKEeHHSA. Y
3BA3KY 3 UMM HEMOXIMBa LOCTaBKa KOPUCHMX SIKOCTeW uporo Gnara tyau, e 30inbllyetbes
nonut Ha Hboro. [lo-TpeTe, 0OMEXEHICTb NPOSABNSAETLCA Y TPMBANOCTI CTBOPEHHS (Mobynoswu)
HEepPYXOMOCTi, BWUCOKIilA KaniTarnoeMHOCTi, AOBroTpMBasocCTi iCHyBaHHA HepyxomocTi Touwo. po
IOPUAONYHUIA 3BA30K 0bOekTa i3 3eMnelo B 3aKOHOAABCTBI He 1aeTbecsl, 60 Hemae HeobXiaHOCTI B
AoKasyBaHHI LbOoro 3Bs3Ky. BUHATOK CTAaHOBUTL NuLle BMMNAAOK, KONW HeobXxigHe NigTBepmKEHHS
npaBa Ha 3eMenbHYy AINAHKY NPy OepXXaBHi peecTpauii 3BegeHoi byaisni. Y ubOMy pasi 3akoH
BMMarae Bif BnacHuka byaisni HanexxHo oopMneHnx npaB Ha 3emnio. HesanexHo Big Toro, siki
npaBa Ha 3eMMi0 Mae BracHUK OyaiBni: peqoBi Yn 3060BSA3aNbHiI, WO 3aBXan MaoTb TUMYacoBUIA
Xapaktep, AOBIBLUM MiLUHUIN 3BA30K OOEKTa i3 3eMneto, BnacHuk Gyaieni mae npaso odopmuTu
OOKYMEHTM Ha Hei gk Ha HepyxomMe ManHo. BBakaemo, WO uen wnax BupileHHs npobnemm
HaNNPUAHATHILLINIA.

BucHoBku.

Ha nigcraBi BuknageHoro MoxHa 3po0uTK Taki BUCHOBKM. E€OMHO pivdto, sika 6e3cnipHo
BU3HAETLCS HEPYXOMMM ManHOM Yy BCiX NPaBOBUX CUCTEMAaXxX Ta B JOKTPUHI, € 3eMenbHa AiNsHKa,
a TaKoX pedi, HeBigainbHO noBsA3aHi 3 Hew. Y puandHin niTepatypi i3 UbOro npueogy
3a3Ha4vaeTbcqa: «B ycix npaBoBuMx cuctemMax [0 HEPYXOMOCTI BigHOCATbL 3emMio  Ta
©e3nocepeaHbO MOBSA3aHi 3 HEK pedi, WO € HeBiadinbHMMK Big 3emni 6e3 wkoan Onst HUX,
OyaiBni, cnopyau, POCMMHU Ha KOPEHK TOWOo, xova GaraTo 3 HMX MOXyTb CTaTu PyXxOMUMMU
peyamu i, SK Taki, Bl NpeagMeToM camMoCTiiHMX 3060BsA3aHby» [14, c. 317]. 3Baxatoum Ha Te, WO
iHTerpauinHi npouecn HeoAMIHHO npu3BeayTb A0 36iNblUEHHA MpPaBOYMHIB 3 iIHO3EMHUM
eneMeHToOM, OKpema yBara Mae 0yTu npuaineHa 3acyBaHHO OCHOBHUX BiAMIHHOCTEN Yy PO3YMiHHi
HEPYXOMOro MarnHa, LLO iCHYIOTb Y Pi3HMUX KpaiHax.

Tak, no-nepLue, iCHYHOTb Pi3Hi NiAXxoan A0 3aKOHO4ABYOro BU3HAYEHHS HEPYXOMOro MamnHa:
B OQHWX KpaiHaxX 3akoHoAaBeLb Mig Yac BU3HAYEHHS HEPYXOMOro MalHa 0GMeXyeTbCA NPOCTO
BKa3iBKOKD Ha HeBIgAiNbHICTb 0OEKTa HEpPYyXOMOCTiI Bif 3eMernbHOI AiNAHKW, ToAi SK B iHLIMX
3aCTOCOBYETbCA ABOEOMHNIA NigXig, KM nonsirae B TOMY, WO, KPiM BU3HAYEHHS1 HEPYXOMOCTI,
HaBOAMTbLCA TaKOX neperik OOEKTIB, L0 BBaXaKTbCA HEPYXOMMM ManHoM. [lo-gpyre, iCHyLOTb
Pi3Hi Nigxoon A0 BU3HAHHA LITYYHO iMMOGINisoBaHMx obGekTiB. [o-TpeTe, iCHYIOTb BiAMIHHOCTI Y
BCTAQHOBMNEHHI PEXMMY HEepyxoMoro MawmHa. BBakaemo, LLO HOpMaTUBHE 3akpinneHHs Tpiaau
UMHHWUKIB, Ha nNiAcTaBi HAKMX MOXHa BiOHECTM pid4 OO0 Hepyxomol, no-nepuwe, CnpudaTuve
ctabinisauii NpaBOBIOHOCUH 3 HEPYXOMWM MawHOM, MO-ApYyre, YTOYHUTbL TNYMayeHHs TepMiHa
«Hepyxome ManHoO» i NikBigye TePMiHOMOriYHy NNyTaHUHY, a No-TPeTe, NIATOBXHE [0 HACTYMHUX
HayKoBUX po3poBOK y Ui cdpepi i cnpusaTMMe po3BUTKY iIHCTUTYTY HEPYXOMOro MariHa.
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DEFINITION AND COMPARISON OF LEGISLATION TERM REAL PROPERTY IN UKRAINE
AND FOREIGN COUNTRIES

O. ILKIV

The division of property on movable and immovable characteristic of all modern legal
systems. This division reflects the high social and economic significance of the property, its
specific physical characteristics and is associated primarily with the historically determined legal
traditions.

There are different approaches to understanding the notion of "property" and sharing things
that have value not only in the sphere of material relations, but also in procedural matters,
including the settlement of international disputes on real estate. "When the court examines the
case and kolesino should solve the issue concerning the ownership, or possession, he should
first determine whether the subject of the dispute of movable or immovable property. From the
solution of this preliminary question depends on which system of rules will be applied to this
case". Most often in cases it turns out that between the legal notions based on the conflict of laws
rules, which are verbally the same, have different meanings in the law of different States [1].
Therefore, the regulation of legal relations in real estate associated with a number of problems,
one of which is the ambiguous interpretation of the concept "immovable property". It requires
scientific justification, which would correspond to the level of development of legal theory and
practice at the present stage. A clear legislative criterion for dividing property into movable and
immovable is extremely necessary. Because of the haphazard classification of different types of
property to real estate raises the question of the conditionality of the concept of "immovable
property”. From a practical point of view this is unacceptable, because the law distinguishes
between the legal regimes of movable and immovable property.

In the legal science has developed a so-called three theories of the definition of real estate.
First, the most common offers real estate to recognize things that are in constant contact with the
earth (Col. Pobedonostsev, E. Vaskovsky, Y. Gambarov). Representatives of the second concept
(G. Shershenevich, K. Malyshev, |. Frantsesson), referring to the jurisprudence of his time,
suggested when defining the characteristics of the real estate to be guided by the criterion of "the
existence of a legal connection to the rights of the owner of the structure with the land on which it
is built", considering that will not be recognized as real estate structure, built in a foreign land.
There is a third theory. Its representatives — A. worms and V. A. Eliashevich Domaszewski.
According to them, the structures built in a foreign land, in virtue of the law of obligations should
be considered as movable things, and buildings created in virtue of the property rights to the land,
immovable things. However, in our opinion, it is very difficult not to consider the real estate
building, erected on the ground, the long-term lease, for example for fifty years.
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Individual questions related to various issues in respect of immovable property and property
relations, was considered in works of such Russian and foreign researchers in the field of civil,
commercial and family law as N.In. Antokolski, G. A. Artemov, I. A. Biryukov, V. |. Bosko, Is.M.
Vorozheykina, B. C. Gopanchuk He, A. |. Deryusheva, A. V. Jara, N. M. Ershova, I. V.
Zhylinkova, 1. V. Zlobin, S. A. Joffe, A. M., Best, J. A. Korolev, L. P. Korotkova,.F. Maslova, G. K.
Matveeva, There Is.And. Michurin, A. M. Nechaeva, Romovska S. V., Rublev, A. M., V. A
Ryazantsev, Y. S. Red, J. M. Shevchenko, G. F. Shershenevich and others.

Division of things on movable and immovable, on the basis of their qualities and importance
to economic turnover, was founded in the law of Ancient Rome. In the end, proposed by the
Roman lawyers division was perceived by almost all legal systems, most countries (including
Ukraine) have introduced the relevant provisions in national civil law. However, it should be
considered that over time the civil law theory has undergone significant changes, on the division
of things into movable and immovable. Thus, in particular, originated the concept of a legal
estate, the division of things on movable and immovable extends to the so-called intangibles
(rights of claim, rights in REM) and so forth [2, p. 240]. However, it is not about movable and
immovable things, and about the movable and immovable property. This conclusion follows from
the content of part 1 of article 190 of the Civil code of Ukraine (hereinafter — CC of Ukraine),
according to which "property as a special object considered to be a separate thing, the totality of
things and property rights and obligations" [3]. It is seen that with this to a certain extent linked to
the existing ambiguity of terminology: "real things", "real estate", "real estate".

The study showed that the problem of the lack of a common terminology is not new to legal
science. Another well-known jurist G. F. Shershenevich marked: "Our law does not withstand
strict terminology and uses the word property instead of a thing, and instead of talking about
property ownership or about the estate” [4, p. 128].

Finally, the above ambiguity in the terminology and concepts led to the fact that in modern
law, even while maintaining the classical understanding, when to characterize things as real that
constitutes the basis of the land and what is physically linked to the earth), there is no unified
approach to understanding real things, real property in the national legal doctrine and legislation
of individual countries. Consequently, one and the same thing (same property) according to the
legislation of different countries may have different status, looking around in some countries as
fixed and others as movable [5, p. 143].

The national legislation of Ukraine, in particular article 181 "Immovable and movable things"
of the Civil code of Ukraine [3], determines which to immovable things (immovable property, real
estate) includes land and facilities located on land whose movement is impossible without their
depreciation and change of their purpose. Thus, article 181 of the civil code of Ukraine clearly
provides only one property — a plot of land. All other objects are defined as fixed solely by the
characteristics of their connection with the land. However, further analyzing the provisions of
article 657 civil code of Ukraine [3], we can conclude that the national legislation refers directly to
the real estate as a single property complex and a residential house (apartment). In particular,
article 657 of the civil code of Ukraine States: "the Contract of purchase and sale of land, a single
property complex, residential house (apartment) or other real estate shall be in writing and shall
be notarization, in addition to contracts for the sale of the property which is in tax pledge." As to
real property separate property relates to the enterprise as a property complex and h 3 of article
191 of CC of Ukraine. In addition, part 1 of article 181 of the civil code of Ukraine defines
artificially immobilized targets, setting the time limit of the immovable thing may be distributed by
the law on air and sea vessels, inland vessels, space objects and other things, the rights to which
are subject to state registration” [3]. That is, the status of the property for the specified objects
shall be established by law.

For comparison, consider the relevant rules contained in the legislation of other countries.
Thus, article 130 of the Civil code of the Russian Federation (hereinafter — RF) in 1994, "Real and
personal things," States that "immovable things (immovable property, real estate) include land,
subsoil and everything that is connected with the earth, that is, objects whose movement without
improper prejudice to their purpose is impossible, including buildings, constructions, objects of
incomplete construction” [6, p. 118]. The legal regime of property also extends to air and sea
vessels, inland vessels, space objects. The list is not exhaustive, as the law to immovable things
can be carried and other property. In addition, as well as by the legislation of Ukraine article 132
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of the Civil code defines the property the entire enterprise as a property complex [6, C. 119].
Noteworthy, is that as real estate directly specify the object under construction.

In article 130 of the Civil code of the Republic of Belarus 1998 States: "immovable things
(immovable property, real estate) include land, subsoil plots, isolated water objects and
everything that is securely attached to the ground, the movement of which is impossible without
specifying a way nespor damage to their purpose, including forests, perennial plantings, buildings
and structures. Immovable things also assimilated the entire enterprise as a property complex,
aircraft and marine vessels subject to state registration, inland vessels, vessels of "river-sea",
space objects. The legislative acts to immovable things can be carried and other property” [7].

Civil code of Portugal, article 204 determines that immovable property are recognised urban
and rural buildings and facilities; water; trees, shrubs, fruit plants, if they are physically attached
to land; inheritance law above objects; an integral part of rural and urban buildings and
constructions [8, p. 234].

The civil law of Japan (section 1 of article 86 of the Civil code) establishes that immovable
things are land and inseparable from it things. As the land refers to land with prelink to her the
space above and below (air and subsoil). Stones, sand, slag, is being made to improve the land,
are the constituent parts of the earth and cannot be seen as independent things apart from land.
Inseparable from the things of the earth — these things are firmly associated with the earth.
Things are inseparable from the earth a whole. At the same time, according to Japans Law on
forests, under certain conditions, the trees can confess immovable property separately from the
land. Separate property can be considered a group of trees, if he was involved in the transaction.
This establishes a special procedure for the notification of the right of ownership for that object
(the decision of the Supreme Court of Japan on April 14, 1921). Real estate recognized
construction [9, p. 96-97].

Regarding European countries, for example, in the German Civil code as that division of
things on movable and immovable is not directly defined, although the term "property" is used (in
particular, in 88 330, 1003, 1971). Traditionally regarded as a fixed thing that has a strong link
with the earth, the products of the land, connected with the earth, with the exception of things
related to the earth with the interim order. As components of the land are also considered real
rights related to the right of ownership of the land [10, p. 165-166]. Thus, 8§ 94, is a Significant
part of the land" States that the essential component parts of the land belong to things, firmly
connected with the land, in particular buildings, as well as the products of the land, until they
connected with her. Seed is becoming a significant part of the land from the time of sowing, plant
after planting. This section also talks about significant parts of the building, referring to them
things that were used for its construction. In § 95 States that things related to the land (the
building) only with the interim order do not apply to the constituent parts of the land (buildings). In
accordance with 8 96 parts of the land recognizes the rights associated with the ownership of the
land [11, p. 89].

Most of the broad concept of immovable things established the right of France. So, French
law distinguishes four separate groups (the first two of which involve bodily real estate, and the
last two disembodied). The first group includes a property that is immovable by its nature: land
and buildings (article 518 of the civil code of France). The second group includes assets that are
immovable because of their destination: the so-called fictitious property, that is, movable things
which the owner is permanently placed on the land plot for service of the latter. Included in this
group are, first, things intended for agricultural or commercial exploitation of the land and,
secondly, things, forever associated with the land.

Interesting are the special rules are laid down for mirrors, paintings and other decorations
as well as statues, it is the equipment housing. So, mirrors, paintings and other decorations are
considered permanently attached if wood sheathing is integral with wooden wall panel, despite
the fact that in this case they can be moved without damage, both for them and for the building.
Regarding statues, they are recognized as real things if they are placed in a dedicated niche,
although they can be moved without damage. On the one hand, this approach seems justified
because we are talking not only about individual objects but about the design space as a whole,
and therefore, the removal of individual elements of this design can have a significant impact on
the aesthetic perception of the object, and on the other artistic works can have significant value
by themselves, and sometimes this cost exceeds the cost of the building, where they are located.
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The third group is the property that is immovable in virtue of the subject, which it is.
Included in this group are real property rights (usufruct, emphyteusis, superficies, easement)
rights in REM established on real property to secure the performance of obligations (privilege,
mortgage, antes) and physical requirements. The fourth group is property that is immovable as a
result of the application of its owner. As an example, article 7 of the Organic Law of France on 16
January 1808 that provided to shareholders of the Bank entitled "mobilesafari” their shares, they
have to declare their immovable property. Today this kind of real estate gradually disappears [2,
p. 241-246].

More limited understanding of real estate exists in Italian law. So, the Civil code of Italy
contains an exhaustive list of objects of real estate which comprises the land, water sources,
streams, trees, buildings and other structures connected to the ground permanently or for a
certain time, and all that is naturally or artificially linked to the earth [12, p. 66].

The Dutch civil code for immovable things considers the land seized from her minerals,
plants at the root, structures and facilities connected with the ground [14, c. 318-319].

Significant specifics of different understanding of real estate that exists in the countries of
the Anglo-Saxon system of law, in particular the US and the UK. Unlike continental law and they
talk about the property movable and immovable, and property real property and personal
property. They differ according to the nature of the protection. Regarding real property real
property served (real) claim, i.e. a claim for recovery of possession and in respect of personal
property is personal action, that is, a suit to obtain monetary compensation. Today in real
property includes land and associated facilities (buildings, structures), perennial plantings, plants
in the Bud, as well as all rights associated with the land [14, p. 319]. In General, in most States
the terms "movable” and "immovable property" shall be applied by the courts when it comes to
relations with a "foreign element", which are governed by private law, as in internal relations,
such a division does not matter. In England under the laws of a contract for the sale or other
disposition of land or other real property still does not generate the transfer of ownership, this
requires a special act for which a competent person (special offices) check the legality of the
transaction, and the act of transferring property into the trust .

When the division of property on movable and immovable use different grounds.

The first, most obvious and reflected even in the title "real estate", is a physical criterion -
the inability to move the object. According to him, real estate is an estate that cannot be moved
without disproportionate damage to its appointment. This is the most "simple" and quite imperfect
criterion. At the moment, with the advancement of technology things often included in the concept
of real estate (buildings, constructions, for example), can be moved with the help of modern
technology without causing disproportionate damage. Moreover, this change of location could
theoretically be characteristic of the land plot when it is a gradual movement (as a result of
changing the course of rivers, land reclamation and the like.)

Quite often the following applicable criterion is socio-economic, which involves the
assessment of real estate as expensive and socially significant property asset. This is due to this
inherent characteristic, many equate to the category of immovable property of movable things,
part of the real estate objects (apartments as part of apartment buildings; buildings and structures
as part of the land) or even real property rights. The same reason is the basis for assignment to
real estate objects and their registration in the appropriate register consciously moving objects:
ships and aircraft.

Most detailed, one might even say a detailed list of objects, attributable to the legislation on
immovable property is contained in the Civil code of Ukraine (further-branch). Along with
traditional types of real estate (land, buildings, various structures attached to the land and not
severable from it without compromising their integrity, are the very specific things (statues,
paintings and other objects of use or decoration, placed on the buildings or inherited a property
owner in a form which indicates the intention to connect them firmly with the real estate;
machines, tools and fixtures intended by the owner fully to the cultivation of land or operation of
the facility or inherited property, or directly to meet the needs while using the property). Also to
the property of CCS relates to the so-called "real law" - the concession of public property and
easements. But, despite all of the above features tski still establishes a common approach to the
definition of real estate and calls the main feature is the inextricable link with the earth and
accordingly, all of these objects can be divided into three traditional groups - property on the
nature, purpose and rights in REM on real estate [13, p. 36].
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In the civil law of Ukraine and today is an ongoing debate on the concept of "immovable
property". Despite the fact that the division of property on movable and immovable fixed in the
civil legislation of most countries, the domestic civil law doctrine there is no consensus on the
estate and assignment criteria to it. Part 1 of article 181 of the civil code of Ukraine determines
that immovable things shall include land and facilities located on land whose movement is
impossible without their depreciation and change of destination. Today, this rule does not
correspond to real social practices and, in our opinion, did not meet them even at the time of the
adoption of the civil code. First, some things remain outside the norms of article 181 of the civil
code. For example: log cabins, holiday homes, cabins for guests. And secondly, technology is
moving real estate actually used in the world since the 15th century. Perhaps the authors of
article 181 of the civil code differently understood "the inability to move without their depreciation
and change of purpose," but yet acknowledge the need to revise the provisions governing these
relationships.

The physical or actual connection to the earth is realized in practice by the construction of
buildings and other structures, which are firmly primknut to the ground through foundations and
other engineering structures. Physical connection also means that the earth takes its natural and
functional parameters, especially such as space, area, distance, into the inner nature of all types
of real estate located on it. All properties represent spatial structure with a specific area, are at
some distance from sources of raw materials, suppliers, customers, centers of concentration of
consumer demand, transport lines and the like. Special economic properties of real estate are
formed as a result of the limited land as the fundamental basis of all types of real estate. This is
manifested, first, in the relatively limited reproduction of all types of real estate. Secondly, the
limited spawns seperate real estate facility management and legal turnover, which has a fixed
location. In this regard, cannot be shipped to the useful qualities of this benefit where increasing
demand for it. Third, the limitations manifested in the duration of establishment (built) real estate,
high capital intensity, long-term existence of the real estate and the like. On the legal relationship
of the object with the earth in the legislation does not say that there is no need in proving this
connection. The only exception is the case when we require reconfirmation rights for the land plot
at the state registration of the constructed building. In this case, the law requires the owner of the
building duly executed rights to land. Regardless of what land rights has the owner of the
building: proprietary or obligations, are always temporary, thus proving the strong link of the
object with the ground, the building owner has the right to draw up documents on it as to real
estate. We believe that this solution is most acceptable.

Conclusions.

Based on the above we can draw the following conclusions. The only thing that is
indisputably accepted to be real estate in all legal systems and in doctrine, is land and things are
inseparable related. In the legal literature on this issue stated: "In all legal systems to real estate
include land and related to it directly things that is inseparable from the land without damage to
them B buildings, structures, plants in the Bud, etc, although many of them may be movable
things and, as such, are subject to independent obligations" [14, p. 317]. Despite the fact that
integration processes will lead to an increase in transactions with a foreign element, special
attention must be paid to clarifying the major differences in the understanding of real estate that
exist in different countries.

So, first, there are different approaches to the legal definition of real property: in some
countries, the legislator at definition of real property is limited to a simple indication of the
inseparability of the property from the land, while others apply a two-pronged approach, which is
that, except for the definition of real estate also provides a list of objects that are considered real
property. Secondly, there are different approaches to the recognition of artificially immobilized
objects. Thirdly, there are differences in the regime of immovable property. We believe that the
regulatory basis for the triad of factors on the basis of which can be attributed to a stationary
thing, first, will contribute to the stabilization of relations with real estate, secondly, to clarify the
interpretation of the term "immovable property” and eliminates terminological confusion, and
thirdly, it will push in further scientific developments in this field and will contribute to the
development of the Institute of real estate.
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