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KORELACJA POMIEDZY ATAKIEM NA OSOBE |
WYKONYWANIEM PRZEZ TA OSOBE LUB JEJ BLISKIEGO
KREWNEGO OBOWIAZKU PUBLICZNEGO CZY SLUZBOWEGO

W artykule przeprowadzona zostata analiza i przedstawiono
korelacje pomiedzy atakiem na osobe i wykonanie przez tg osobe lub
jej bliskiego krewnego obowigzku publicznego czy stuzbowego,
oméwiono cechy jego ustanowienia, jak réwniez wniesione zostaty
propozycje poprawek do Kodeksu Karnego Ukrainy.

Stowa kluczowe: Korelacja, atak, poszkodowany, obowigzek M. Komarnytskyj
stuzbowy, obowigzek publiczny, wykonanie obowigzku, bliski krewny. adiunkt katedry prawa
karnego

CONCEPT OF CONNECTION BETWEEN ASSAULT ON THE Narodowej Akademii
PERSON AND THE PERFORMANCE BY THAT PERSON OR HIS Spraw Wewnetrznych
CLOSE RELATIVES OF SERVICE OR PUBLIC OBLIGATION (m. Kijéw, Ukraina)

The article analyzes and outlines the features of communication between the attack on
the person and the performance by such a person or his / her close relative of service or public
obligation, typical features of its establishment are described and changes and amendments to
the Criminal Code of Ukraine are proposed.

It was established that the use of the term «communication» the legislative model of
crimes committed in connection with a person is service or public obligation refers to certain
characteristics of objective and subjective aspects of these crimes.

Attempt on the person or his / her close relative, in connection with that persons service or
public obligation can be qualified as a characteristics of the offense or the first string of a number
of criminal attacks. In any case, these norms indicate the connection with the performance of
service or public obligation.

The time of such crimes usually does not matter for the their qualification. Performing
service or public obligation by the injured person or his / her close relative they can be committed
and sometime after the relevant obligation. In some cases, the crime can be committed before
the performance of the relevant service or public obligation by the person.

Key words: communication, attempt, victim, service obligation, public obligation,
obligation performance, close relatives.

MOHATTA 3BA3KY MK NOCArAHHAM HA OCOBY W BAKOHAHHAM LIEIO OCOBOI0 YK
I BJIN3bKUM POANYEM CITY>KBEOBOIO ABO IrPOMAICBKOIO OBOBA3KY

Y cTaTTi npoBefeHO aHania Ta OKpecrneHo OCOONMBOCTI BCTAHOBMEHHSI 3BA3KY MiX
nocAraHHAM Ha ocoby M BMKOHAHHSIM Takok 0coboro um i 6nmnsbknum poamyem cnyx60Boro um
rpomMaacbKoro 060BA3KY, PO3rISiHYTO OCOBMIMBOCTI MOro BCTAHOBEHHSA Ta 3anpOnNOHOBaHI 3MiHM i
OOMNOBHEHHS A0 YMHHOro KprMiHanbHOro Kogekcy YkpaiHu.

Knrodoei crioea: 3BA30K, MOcsAraHHsl, NOTepninuin, cnyx6oBuii 060BA30K, rpOMaaChbKuin
0060BA30K, BUKOHAHHS1 000BA3KIB, Brin3bKi poaundi.

MNoctaHoBKa npobnemu Ta ii akTyanbHiCTb. AKTyanbHICTb OOCNIMKYBAHOMO NUTaHHSA
3yMOBJSIEHA TUM, WO CaMe BUKOHAHHS 0COBO0K CBOro cny>060BOro Ym rpomMmagcbkoro o6oBsa3ky Ta
HagineHHa 1T y 3BA3KY i3 UMM NEBHMMU MOBHOBaXXEHHAMM OOYMOBMOE OCOONUBUIA KPUMIHAMBHO-
NpaBoOBUIA 3aXMCT BKa3aHOi KaTeropii ocib Ta ix 6rM3bkux poguyiB SK MOXIUBMX NOTEPNinuX Big
3MOYUHIB, SIKi BUMHAIOTBCS Y 3BSA3KY 3 BUKOHAHHSAM OCOOO CBOro Cry60BOro 4m rpomagcbKoro
000BA3KY.

AHani3 octaHHiX gocnigxeHb i nybnikauin. NuTaHHA 3MO4YMHIB, SKi BUYMHSAIOTLCA Y
3BA3KY 3 BUKOHaHHAM 0CO60I0 CBOro Cry60BOro 4m rpoMagcbkoro 060BA3KY Ta BCTAHOBMEHHSA
3BA3KY MK NOCAraHHAM Ha NOTepninuMx y UMX 3r04MHax OKpPeMO B HOPUAMYHIA niTepaTypi He
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OOCnigKyBanocs. Y KOHTEKCTI po3rnsagy ix ik OKpemoi CKnagoBoi NPU XapakTePUCTUL 3BA3KY MixK
NOCAraHHAM Ha MOTEpPniNUX Bi4 PI3HUX 3MOYUHIB, 30KPEMA, MPOTM XUTTA Ta 340poBs ocobu,
NpoTM aBTOPUTETY OpraHiB Aep)XaBHOI BNnaaun, OpraHiB MiCLLEBOro camoBpsiflyBaHHA 4m obeqHaHb
rpomMagsiH, NpoTN NpPaBOCYAAst Y 3BA3KY 3 BMKOHAHHAM 0OCO60K CrnyXK60BOro Yvm rpoMazcbKoro
0boBA3Ky 3aincHeHO y poboTtax M. baxaHosa, B. bopucosa, C. bopogiHa, O. [oHuyeHko, M.
3aropogHikosa, O. MaHgpo, |. Miwyk, B. HaBpoubkoro, A. Haymosa, B. Ocaguoro, B. Ctawwuca,
C. WanyeHko, C. AueHko Ta iHWKUX HaykoBUiB. [MpoTe, He3BaxalwyuM Ha HasIBHICTb 3HAYHOI
KifTbKOCTi HayKOBMX HanpauoBaHb, Npobriema BCTAHOBMEHHS 3BA3KY MiX NOCSAraHHAM Ha ocoby 1
BMKOHAHHSIM Takol 0COBOH uum Ti ONM3bKkMM poamyemM Criyx00BOro 4M rpomagcbkoro ob6oBsisky,
3anuMwaeTbCa He [OCNIMXKEeHOW, a B pUAWYHIA niTepaTypi BKa3aHi NUTaAHHA BUCBITMEHI
HeOoCTaTHbLO.

MeTolo gaHoiI cTaTTi € BCTAHOBEHHS] OCOGNMMBOCTEN 3BA3KY MiXK MOCAraHHAM Ha 0coby 1
BMKOHAHHSIM Takoto 0co60t0 un ii 6nmn3bknm poanyem crny>k60Boro Ym rpoMagcbkoro 060BA3KY.

Buknapn ocHoBHoOro martepiany. BukopuctaHHa y 3akoHodaBuin mMofeni 3MnouvHiB, AKi
BUMHSIIOTLCS Y 3BSA3KY 3 BUKOHAHHSIM OCOOOK CBOro Cry»00BOro 4mM rpomMagcbkoro o6oBsi3Ky
TEPMiHY “3Bs30K” BKa3ye Ha MEBHI OCOONMBOCTI OGEKTMBHOI Ta CYOEKTMBHOI CTOPOHU LMX
3MNOYUHIB.

MocsaraHHA Ha ocoby abo ii 6nM3bKoro poguya, y 3BsI3KY 3 BMKOHaHHAM L€t 0coboto
cnyxbosoro abo rpomagcbkoro OOGOBSA3KY MOXE BUCTYMNaTv  KBanigikyrouol  03HaKOH
BignoBigHoro 3noumHy (n. 8 4. 2 ct. 115 KK) abo € 03Hakot OCHOBHOrO cknagy psay 3MOoYMHHUX
nocaraHb (cT.cT. 342-345, 347, 348, 350, 352 KK). ®aktnyHO nNpo nocsraHHA y 3BSA3KY 3
BMKOHaAHHSIM CIykBOBOro 4m rpomMagcbkoro o0oBs3Ky noeTtbcs i B pagi ctaten Ocobnumeoi
yactHm KK, Qe BignoBigHi TepmiHM MpsSMO  He BUKOPUCTOBYHKOTbCS, a BCTaHOBMEHa
Bi4NOBIAANbHICTbL 3a NOCAraHHA Ha AepXXaBHUX YN FPOMALCbKMX AIAYiB Y 3BA3KY 3 iX AepKaBHOM
4K rPOMaACLKOLO AisnbHicTio (cT.cT. 112, 345-1, 346, 377, 398 KK).

Y ©Oyob-sikoMy BWUNAAKy B [OaHUX HOpPMax BKa3yeTbCS Ha 3BA30K i3 BMKOHAHHSAM
cnyx6oBoro abo rpomagcbkoro o6oBs3Ky. BxuBaHHA Takoro ¢popmynioBaHHA O3Havae, LWo 3a
UMMM HOpMaMu NoTPIOHO KBanidikyBaTK nocsiraHHst Ha 0coby abo ii 6rM3bKoro pognya, BUMHEHE
y 3BSA3KY 3 TUM, Wwo: 1) ua ocoba BukoHana cnyxo6osuin abo rpomagcbknin 060BA30K; 2) us ocoba
BUKOHye cnyxboBuii abo rpomagcbkmii 060Bs30K; 3) us ocoba BYMHIOE il CNpsiMOBaHi Ha
BMKOHaAHHS cnyx6oBoro abo rpomagcbkoro o0060BA3Ky; 4) ua ocoba MNOBMHHA BMKOHATU
cnyxboBui abo rpomagcbkun 000BSA30K B ManbyTHbomy. Onke, ans keanidikauii Takux
3M1I04MHIB, SIK NPABUSIO, HE Ma€E 3HAYEHHS Yac MOro BYMHEHHS. BOHM MOXYTb BYTU BUMHEHI K Nig
yac BMKOHAHHA NOTepnino ocoboto abo it 6nuabkum pogmyem cryx6osBoro abo rpomagCbkoro
000BA3Ky, TaK i Yepes3 OesiKUI Yac Nicns BUKOHAHHS BignoBigHOro o6oBs3ky. B gesknx Bunagkax
TakMi 3noYvH Moxe OyTU BUYMHEHMWN OO0 BUKOHAHHA OCOOOK KOHKpEeTHOro cnyxbosoro abo
rpoMagcbKoro 06oBA3Ky.

I3 CcyBEKTMBHOI CTOPOHM CYTHICTb TaKOro 3BA3KY YTBOPKWTb creundidHi BHYTPILHI
npouecu, siki BigbyBatoTbCA y Ncuxiui ocobun, sika BUMHIOE NOCAraHHsA Ha ocoby abo ii 6nm3bkoro
poaouya y 3BA3KY 3 BMKOHaHHAM Lieo ocoboro cnyxbosoro abo rpomagacbkoro oboesaAsky. Ha
3MICTOBHOMY piBHi crnieundika NCMXiYHOro CTaBfeHHs (BUHW) LLOAO LbOro MOCAraHHs nonsirac B
TOMy, WO ocoba: ycBiAOMMIOE, WO BOHA MOcArae Ha ocoby, sika BWUKOHYye cnyx6osun abo
rpoMagcbkmii 060Bs30K, uu ii 6rM3bKoro poguya; nependavdae, Wo ii AigHHSA npusBege abo mMoxe
CNpUYMHUTK Hebe3neky AndA OAHIeEl i3 3a3HavyeHux ocib; 6axae HacTaHHs Takux Hacnigkis abo
CBigOMO pgonyckae IX HacTaHHda. BogHoyac gnga keanidgikauii 3a BkazaHMMKM HOPMaMu He
OOCTaTHbO BCTAHOBUTM 3a3HaYeHi O3HaKWM iHTENEeKTyanbHOro Ta BOSIbOBOFO MOMEHTIB BUWHM.
3BA30K sikpa3 y TOMY i nonsrae, Wo BMHHa ocoba NoBMHHA NOBA3YBATW BUYMHEHHS MOCAraHHA 3
LiSnbHICTIO 0cobn um Ti 6rM3bKOro poauda no BUKOHAHHKO criykbosoro abo rpomagCbkoro
060BA3Ky. |HWKUMK cnoBamu, Taka AiSNbHICTb MOBUHHA OYyTW BHYTPILHBOK AETEPMIHAHTO
BUMHEHHS nocsiraHHs. 3Biacy N BUNSIMBAE, WO 000BA3KOBMMU efleMEHTaMN CyGEKTMBHOI CTOPOHMU
LMX 3M04YMHIB MOBMHHI ByTU NEBHi eneMeHTn MoTuBaLil — 30Kpema, BigMnoBigHI MOTUBM Ta MeTa.

MeBHI ocobnumBOCTI KBanigikauii 3NOYMHIB, BUMHEHMX Y 3BA3KY 3 BUKOHAHHSM OCOOOMO
CBOro Cny>X60BOro 4vM rpomMaacbkoro OOOBA3KY € Yy BuNagkax, KOMU 3M0YUHELb, BYMHIOKYN
NOCAraHHs, NMOMUIIKOBO BBaxae, Wo ocoba abo 1i 6rmM3bkuin poaud 34INCHIOE LisiNbHICTb MO
BMKOHaHHIO cnyxboBoro abo rpomaacbkoro o60BA3Ky, i camMe 3 UMM MOBA3YE BYUHEHHS
NnocsAraHHs.
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oo kpumiHanbHO-NpaBOBOI OLUiHKM Takux Bunagkis A. Haymos 3a3Ha4vaB y CBil Yac, Lo
AKwo 6 us obTsakyroua obcTaBuMHa MocsAraHb Ha OCoby Yy 3BsI3KY 3 BMKOHAHHSM HEK CBOTO
cny>k6oBoro 4m rpomagcbkoro oboBs3Ky BigHocunacb A0 00ekTa, TO npu KBanidikauii Takmx
BMMNAAKIB Yy 3BA3KY 3 HOPUOUYHOK HEPIBHOLUiHHICTIO 06ekTiB HeobxigHo ©6yno 6 3acTtocyBatu
npasuno akTU4HOI NoMuIku (Nomurka B 06ekTi) i kBanidikyBaTh iX sik 3amax Ha MOCSAraHHs y
3BA3KY 3 BUKOHAHHAM noTepninum cnyx6oBoro abo rpomaacbkoro o6oBs3ky. Ane, NpoaoBXyBaB
BiH, NUTaHHS He TiNbKW B TOMY, BUKOHYBaB YM Hi NOTepninui cBin cnyx6osmn abo rpoMaacbkum
000BA30K y OINCHOCTI, ane i B xapakTepi MOTUBY MOBEAIHKM 3MO4YMHUS. TOMy, Ha MOro AyMKY,
nomMurka B 00EKTI MOCAraHHA He MOoXe 3MIHUTK KBanidikauii umx 3nounHie [1, c. 69].

MiX TiM, CyTHICTb MiABULLEHOI CycninbHOI He6Ee3NeYyHOCTi TakMxX 3Mo4YMHIB B6ayYaeTbCcsa B
TOMY, WO MOro BYMHEHHS 3arnofiloe WKoAY AOAATKOBOMY OBEKTY KpMMiHANbHO-NPaBoi OXOPOHN —
CycninbHMM BigHOCMHaM, WO 3abe3nevyoTb 0CObi MOXIMBICTL BMKOHYBaTU criyxboBuin abo
rpomaacbkmi 06oBsi30K. Ha Haw nornsg, Taka nosvudis € npasunbHo. [Mpy LbOMy, Ha Hally
AYMKY, BOHa CYTTEBO He 3MeHLUye porli MOTMBIB Ta MeTU Ans KBanigikauil Takmx 3MouuvHiB.
Haenaku, BOHa nigKkpecnoe ix BupillanbHe 3HA4YeHHS. AgXe, SKWO 37104YMHELb YMUCHO MocAarae
Ha ocoby abo ii 6nM3bkoro poamya y 3BA3KY 3 BMKOHaHHAM Lieto ocoboto cnyxbosoro abo
rpomagcbkoro o60Bs3Ky, Xxo4a HacnpaBAi BOHA HE MAE HisIKOro BiAHOLIEHHS 4O BUKOHAHHSI TaKoro
000BA3Ky, TO, HE 3BaXalw4u Ha uUe, Take [AisHHA NoTpibHO kBanidikyBaTuM 3 MOCUMMAHHSAM Ha
BignosigHy Hopmy Ocobnumeoi YacTuHu KK Ykpaitm Ta ct. 15 KK (MaTtepianbHui cknag 3no4nHy)
abo npocTo 3a Takoto HopMmoto KK (dbopmanbHui cknag 3noymHy).

MoTuBn Ta meTa He nepenbadeHi B gucno3uuii BkazaHmx HopMm KK YkpaiHu. Y 3Ba3Ky 3
UMM BMHMKAE MUTAHHS YN € iX BCTAHOBMNEHHSA OOOBSA3KOBMM ANS KBasidikauii Takux 3ro4mHiIB.
Tak, 6e3nocepeHbO B AMCMO3ULiT HE BKA3yeTbCs Ha BigNOBiOHI MOTMBM Ta METY NOCSAraHHA Ha
ocoby um ii GnM3bkoro poamvya y 3BA3KY 3 BUKOHaHHAM Lied ocoboto cnyxbosoro abo
rpomagcbkoro obossisky. [MpoTe Ue He oO3Hayae, WO 3a3HadeHi eneMeHTU Ta O3HaKu, SKi
YTBOPIOOTb 3MICT €eneMeHTiB CYyBEKTMBHOI CTOPOHW € aKynbTaTMBHUMM ONs1  HOPUANYHOI
KOHCTPYKLIT po3rnagyBaHoro pisHoBMAY NocsraHb. Y HayLui KpUMiHansHOro npaesa 40CUTb AABHO €
aKkciomoro, Wo 000BA3KOBICTL abo0 GaKynbTAaTUBHICTL O3HAKM CKIagy 3MOYMHY He 3aBXau
NOBAA3YETLCA 3 OMUCAHHAM 1i 'y OMCMNO3uUil CTaTTi KpUMiHanNbHOro 3akoHy. Ha gymky 6aratbox
yyYeHux, B3arani xkogHa amcnosuuis ctatTti Ocobnmeoi YaCTMHM KpUMIHaNbHOro 3aKOHOA4aBCTBA He
MICTUTb OMMCaHHSA BCiX O3HaK BiAMOBIAHOrO cknagy 3noudnHy. Tak, A. H. TpaiHiH cTBepaxye, Lo B
ctatTsix OcobnumBoi YaCcTUHN, FK MPaBuUIio, HE BKa3yeTbCsl Ha OBEKT 3rounHy [2, ¢. 260-261]. B. M.
KyopsBueB 3asHayae, WO B AMCNO3uvUil CTaTTi, K MNpaBuro, OMNUCYITbCA O3HakM nuwe
0BEKTUBHOI CTOPOHM 3M0OYMHY, Ta | TO He y NoBHOMY 06c43i [3,c. 66]. Ha aymky C. [1. lLlanyeHka, B
HiN, SIK NpaBwuno, nepeabayatoTbCa Ti €NEeMEHTUM Ta O3HaKW OPUAMYHONO CKnagy 3rouYvHy, SKi
HagalTb JaHOMY 3fI0MMHY Y/ MOro pisHoBMAaAM siKicHOI cneumdikun [4, c. 106]. [HWi X 03HaKn
cKnagy 3ro4nHy, Ha AyMKY LMX Ta BaratboX iHLWMX BYEHUX, ICHYIOTb ODEKTUBHO, HE3aNeXHOo Bif, iX
OMUCaHHSA B OMCMNO3WLiT CTaTTI.

Y 3akoHoAaBuii Moaeni pos3rngayBaHOro PisHOBMAY NOCAraHb BKA3yeETbCH HE Ha MNEeBHi
MOTMBU Ta METY, a Ha 3BA30K Mi>K NOCAraHHAM i BUKOHaHHSIM NOTEPNiNo 0Co60H0 YK Ti Bn3bkum
poaunyem crnyxb6osoro abo rpomazcbkoro o6oBsA3ky. [1o TOro X, Ha Halwly AyMKy, HeMa noTpedu y
BKasiBLUi Ha BigMOBiAHIi MOTMBKM Ta METY LMX 3MO4YMHIB Ge3nocepedHbO B Aucno3uuii ctaTi. Mu
BBaXXaeMo, WO Oyab-Aki mMoTmBM abo Oyab-ska MeTa, AKi AeTepMiHYHTbCSH MPaBOMIPHO
OiSnbHICTIO  NoTepninoi ocobu um i 6nM3bKOro poauda MO BUMKOHAHHIO CNYXO60BOro  uyu
rpomagcbkoro 060BA3Ky, MOXYTb OyTW O3HaKaMM LINX 3M0YMHIB.

B topmguyHin - nitepaTypi  3a3HayaeTbCs, WO  BHYTPIWWHIMKM  geTepMiHaHTamu
po3rnagyBaHuxX PisHOBMAIB NOcAraHb MOXYTb OyTWM HaWpi3HOMaHITHIWI mMoTmBuK. 3okpema, B. B.
Crawmuc BBaxae, WO MOXNUBI BUMNAAKW, KON MOCAraHHS Ha OCODY BUMHAETLCA Yy 3BA3KY 3 i
cnyx6oBoto abo rpomMaacbKoo OiANbHICTIO, ika B3ararni He 3adinae Hi iHTepeciB camoro BUHHOTO,
Hi iIHTepeciB 1oro 6nunsbkux (Hanpuknag, ocoboto Kepye nNoyyTTa 3a3gpouyis) [5, c. 29]. A. Haymos
BMOKPEMJSTHOE HEBOOBOSIEHHSA TaAKOK LisAnbHICTIO abo OaxaHHs i NPUNUHUTU SK MOTUBWU TakKuX
3nouuHiB [1, c. 75].

AHania MaTepianiB npakTuku CcydiB  YKpaiHM nokasye, Wo oAHWM i3 HanbinbL
PO3MNOBCIOIKEHMX MOTUBIB MocsAraHb Ha ocoby um 1i 6Nn3bKoro poanya y 3Bs3KY 3 BUKOHAHHAM
uieto ocoboto cnyxboBoro abo rpomaacbkoro oboBA3Ky € nomcTa. Y 3aranbHOMPUAHATOMY
PO3YMiHHI NOMCTa SIK aKT MOBEAiHKN sBNA€e cobol 3anofisiHHA Wwkoan ocoboto y BignoBigb Ha
LLUKOAY, 3anoAisHy 1 y MUHYNoMy. AK BUOHO, B OCHOBI LIbOrO BU3HAYEHHS 3MICTY MOTUBY MOMCTU
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NeXxuTb OBEKTUBHUIN KPUTEPIN — YK € 3anogistHa BMHHIN ocobi LKoga 3rom i3 TOUKM 30py Mopani i
npasa. YABMSETbCS, WO Take PO3YyMiHHS MOMCTU HEOBI'PYHTOBAHO 3BYXXYE 3MICT LIbOr0 MOTUBY SIK
BHYTPILLHBbOI AETEPMIHAHTU BUYMHEHHSI NOCAraHHA Ta Oyab-sIKOro iHWOro 3Mo4YmHy. AKWO BUHHA
ocoba BBaxae, Lo 0OEKTMBHO NpaBOMipHE AistHHA NOTepNinoi 0cobu TOPKAaETbCs NOro iHTEePECIB i
cnpuyiMae Take OisitHHA siKk obpasy i 310, TO B OCHOBI MOro Ai y BignoBigb, CNpsMOBaHUX Ha
CMPUYMHEHHS LLKOAM NOTEPNINOMY, TaKOX MOXHa B6Ga4YaTv MOMEHT NOMCTH.

He 6yab-sike ymMyucHe nocsaraHHA 3 MOMCTU 0cobi um ii 6nnM3bkoMy poauyy, LLO BUKOHYE
cnyx6oBuin abo rpoMaacbkmii 06OBA30K, Nignsarae keanigikauii 3a BMLLE 3a3HAYEHNUMU HOpMaMK
KK. lNuTaHHa Npo BigMeXyBaHHS NOCAraHHs, BYMHEHOro 3 NMOMCTU, Big NOCAraHHs, BYMHEHOTO 3
MOMCTU 3a BMKOHAHHA noTepninot ocobot um i 6nm3bkum pogndem cnyxbosoro abo
rpoMagcbkoro 06oBsA3KY, HandacTile BUHMKAE Yy BUMAAKaX, KONMW MK MOTEPMISIMM Ta BUHHUM
BMHMKaOTb OCOBUCTI CTOCYHKM 3a[0Bro OO0 BYMHEHHS 3MOo4uHy. B Takux Bunagkax HeobxigHo
BM3HA4MNTK, 4n Byna nomcTta pes3ynbTaToM OCOOMCTMX B3AEMUH MK MOTEPNINIMM i BUHHUM, 4Yn
notepninomy Oyno 3anofisHo wWKo4y 3 MOMCTW Yy 3BA3KY 3 BMKOHAHHAM cnyx6oBoro abo
rpPoMagcbKoro o0oBA3Ky.

AHania cygoBOi MpakTUKM nokasye, LWo, KpiM MNOMCTW, LWe OOHUM i3 HanbinbL
PO3MOBCIOIKEHNX MOTUBIB NOCAraHHA Ha 0coBy um ii 6rIM3bKOro poamya y 3BA3KY 3 BUKOHAHHAM
uieto ocobot cnyxbosoro abo rpomMagcbkoro O0OBS3KY BU3HAETbCS OakaHHA NPUNUHUTK
BMKOHaHHSI cny>kboBoro abo rpomagcbkoro oboBA3Ky noTepninotd ocobow abo ii 6nusbkum
poanyem. Lle Buknukae npobnemu npu po3mexyBaHHi BKa3aHOro AisiHHS 3 MOCSraHHSaM,
BYMHEHMM 3 METOIO NPUXOBATK iHLIMIA 3N0YNH ab0 NONErwmT NOro BYMHEHHS.

OcobnuBicTi0 NOCAraHHsl, BUMHEHOrO 3 METOI MPUXOBATU IHLWWIA 3N04MH abo nonerwnTn
MNOro BYMHEHHS, € Te, WO NOTEepninow Big4 HbOro mMoxe OyTn Oyab-sika ocoba, sikid, Ha OYMKY
BMHHOI 0cobu, BioOMO NPO BYMHEHUIN 3M04MH, abo, sika 3gaTHa y 6yab-sikin bopMi nepeLlukoanTu
BYUMHUTW 3M0YMH. I3 LbOro BMNAMBAE, WO MOCAraHHA 3 METO NPUXOBaTWU iHWWA 3N04MH abo
NONerwnTn NOoro BYMHEHHSA 3aBXAW BUYMHIOETLCA 3 NOGOKOBAHHA BUHHMM, WO noTepnina ocoba
BMKOHae cnyx6oBui abo rpoMaacbkuini 060BA30K, AKMI NOMsrae NpuUHaMMHIi y CTBOPEHHI YMOB
anst 3anobiraHHA, nNpunMHeHHst abo pos3kpuTTa 3noudmHy. OpgHak, ue He o3Hadvae, Wo npu
MOCAraHHiI, sike BUMHSETBCA 3 METOH NPUXOBATU iHLWIMIA 31104MH ab0 MONErwnTN NOro BUYMHEHHS,
3aBXOW € 3BA30K i3 BUKOHAHHSIM NOTepniniol ocoboto cnyxboBoro abo rpomaacbkoro 060BA3Ky.
Tak, Hemae 3BA3KY MK MOCSIraHHSAM i BUKOHaHHSAM cnyx6oBoro abo rpomagcbkoro oboBssky y
BMNagKax, Konv BiACYTHE 9K peanbHe BUKOHAHHS NOTEpPMinow ocobot abo ii 6nmabkum pognyem
cnyx6oBoro abo rpomaacbkoro ob6oBA3Ky, Tak i BUMHEHHSA LMK ocobamu Ai cnpaMOBaHUX Ha
BMKOHAHHS Takoro o60oBs3Ky B MabyTHbOMY.

HaBegeHe BuLLe gae nigctasu 4inTn HAaCTYNHUX BUCHOBKIB:

1. BukoHaHHsi 0cob0t0 CBOro Cny>60BOro 4m rpoMagcbkoro o6oBA3Ky Ta HagineHHa ii y
3BA3KY i3 UMM MEBHUMM MNOBHOBAXEHHSAMW OOYMOBMOE OCOONUBUA KPUMiIHANIbHO-NPaBOBUN
3axucT BKasaHoi karteropii ocib Ta ix 6nm3bkmx poamdiB. CyTHICTb NiABULLEHOI CyCMiNbHOI
HeGEe3NeyYHOCTi TakMX 3M0o4YMHIB BOA4aeTbCA B TOMY, WO WMOr0 BYMHEHHSI 3arogile Lwkogy
aogatkoBoMy  OBEKTY  KpUMIHANbHO-MPaBOi OXOPOHM —  CYCHiflbHUM  BiAHOCWHaM, L0
3abe3neyvyoTb 0cobi MOXNUBICTE BUKOHYBATK CNyx60B1in abo rpomagCbkuin 060BA3OK.

2. BkasiBka Ha 3BSA30K i3 BMKOHaHHAM 0coboto cnyx6oBoro abo rpoMagcbkoro 060BsA3Ky
O3Hauyae, WO 3a TakMMm HopMamm NoTPiGHO KBanigikyBaTn nocaraHHs Ha ocoby abo ii 6nunsbkoro
poauya, BUMHEHe Yy 3BA3KY 3 TUM, LWO: Ua ocoba BuKOHana cnyxbosun abo rpomaacbkui
060Bs30K; Ua ocoba BUMKOHye cnyxboBui abo rpomaacbkmii 060BA30K; LA ocoba BuYMHIOE Aii
CrnpsIMOBaHi Ha BMKOHaHHA cnyxboBoro abo rpomaacbkoro 0060BsA3Ky; LA ocoba MNOBUHHA
BMKOHATW cnyx6oBuin abo rpomagcbknii 060BA30K B MabyTHLOMY.

3. I3 cyBeKTMBHOI CTOPOHU CYTHICTb Takoro 3BSA3KY YTBOPHOWTb CheuudiyHi BHYTPILLHI
npouecwu, Aki BiabyBatTbCAa Y ncuxiui ocobu, sika BYMHIOE NocsiraHHA Ha ocoby abo ii 6nmn3bkoro
poouya y 3BA3KY 3 BMKOHAHHAM Lietd ocoboto cnyxbosoro abo rpomagcbkoro 060Bs3KY.
Cneuudbika BUMHM LWOAO0 LBbOro NOCAraHHs nomnsarae B ToMy, WO ocoba: ycBigoOMMIOE, WO BOHA
nocsarae Ha ocoby, ska BUKOHYe cnyx6oBuin abo rpomaacbkmn o60BA30K, YK il GNn3bKoro poamya;
nepeabavae, Wo ii AisHHA npu3Beae abo MoXe CNpUYNHUTM HebGe3neky AN OAHIET i3 3a3HavYeHnX
ocib; H6akae HacTaHHA Takux Hacnigkie abo cBigOMO Jonyckae iX HacTaHHsA. 3BA30K nepenycim
nongarae y Tomy, Lo BMHHA ocoba NoBMHHA NOBA3YBATW BYMHEHHS NOCAraHHSA 3 AiSNbHICTIO 0cobun
4n ii GNM3bKOro poauya nNo BUKOHAHHIO crny6oBoro abo rpomMaacbkoro 060BA3KY.
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4. MoTuBKM Ta MeTa He nepenbadeHi B gncnosuuii aHanisosaHnx Hopm KK Ykpainu. MNpoTte
Le He O3Hayae, WO 3asHa4vyeHi O3HaKW, $SKi YTBOPHTb 3MICT CYOEKTUMBHOI CTOPOHU €
GakynbTaTUBHUMU AN OPUANYHOI KOHCTPYKLUIT po3rngayBaHoOro pisHoBuay nocsraHb. [lpoTte
060Bs3KOBICTb ab0 (pakynbTaTMBHICTb O3HAKM CKMagy 3MoYMHY He 3aBXAuM MNOBA3YETbCA 3
onucaHHsaM iy Aucnosuuii  ctaTTi  KpUMIHANbLHOrO 3akoHy. Y 3akoHodaBdin  mogeni
pPO3rnsiAyBaHOro pPisHOBMAY MOCAraHb BKA3yeETbCSA HE Ha MEBHI MOTUBU Ta METY, a Ha 3BA30K MiX
MOCAraHHAM | BUKOHAHHSIM MNOTepnifniol ocobot um il 6nmnsbkum pogudem cnyxbosoro abo
rpPoMagcbKoro 00oBA3Ky.

5. AHania martepianiB CcygoBOi MNpaKTUKM MoKadye, WO OAHWM i3  HamnbinbL
PO3MOBCIOIKEHNX MOTMBIB NOcsAraHb Ha 0coBy um ii 6NM3bKOro poamya y 3BSA3KY 3 BUKOHAHHAM
uieto ocoboto cnyxbosoro abo rpomaacbkoro O00OBSA3KYy € nomMcTa Ta 6GakaHHA MNpPUMUHUTK
BUKOHaHHS crnykboBoro abo rpomaacbkoro o6oBsi3ky noTepniniolo ocoboro abo 11 6rmM3bkum
poanyem.

6. KpumiHanbHe 3akoHOOaBCTBO YKpaiHM MICTUTbL ogpasy [Aekinbka KpuMiHanbHO-
npaBoOBMX HOPM, siKi nepenbavaloTb BigNOBigaNbHICTb 3a NOcsAraHHA Ha ocoby ym 1i 61M3bKOro
poamya y 3BsI3Ky 3 BUKOHAHHSIM Lieto ocoboto cnyx6oBoro abo rpomaacbkoro 060Bsi3Ky, B 3BS3KY
i3 YUM MPOMOHYEMO MPOBECTU YHidpikaLito 3a3HAYEeHUX HOPM LUMISIXOM BHeCeHHA 3MmiH o KK
Ykpainn. 3okpema, 3akpinutn B Hopmax KK YkpaiHu, siki BCTAHOBMIOOTL BiAMOBIAANbHICTL 3a
nocsaraHHsa Ha xutTa (cT.cT. 115, 129 KK), 3goposs (cT.cT. 121, 122, 125 KK), BnacHicTtb (cT. 194
KK) kBanidghikoBaHi cknagun, siki 6 nepegbadany BignoBiganbHICTb 3@ NOCAraHHA Ha iHTepecu
ocobu um i 6nmu3bkoro pogmda y 3BA3KY 3 BMKOHAHHAM Lieto ocoboto cnyxbosoro abo
rpPoMagcbKoro 000BsA3Ky, a BCi iHLLI HOPMUW BUKITHOUNTH.
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CONCEPT OF CONNECTION BETWEEN ASSAULT ON THE PERSON AND THE
PERFORMANCE BY THAT PERSON OR HIS CLOSE RELATIVES OF SERVICE OR PUBLIC
OBLIGATION

M. KOMARNYTSKYI

Statement of the problem and its relevance. The relevance of the researched question
due to the fact that it was the fulfilment of a person through his official or public duty, and
endowed in this regard, certain powers leads to a special criminal-legal protection of this category
of persons and their close relatives as potential victims of crimes committed in connection with
the performance by a person of his official or public duty.

Analysis of recent researches and publications. The question of crimes committed in
connection with the performance by a person of his official or public duty and establish a link
between the assault on the victims of these crimes separately in the legal literature has not been
investigated. In the context of treating them as a separate component in characterizing the
connection between the affront to victims of various crimes, particularly, against the life and
health of a person, against the authority of state power, bodies of local government or
associations of citizens, against justice in connection with performing the persons official or public
duty carried out in the works of M. Bazhanov, V. Borisov, S. Borodin, A. Donchenko, N.
Zagorodnikov, A. Mandro, I. Mishchuk, V. Navrotsky, A. Naumov,. Osadchy, V. Stasia, S.
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Shapchenko, S. Yatsenko and other scientists. However, despite the large number of scientific
developments, the problem of establishing a connection between the infringement of the
personality and the execution by such person or its close relative, official or public duty, remain
unexplored, and in the legal literature, these issues are covered insufficiently.

The purpose of this article is to establish the features of the relationship between
encroachment on the person and the execution by such person or its close relative, official or
public duty.

Presentation of the basic material. The use of the legislative model of crimes committed
in connection with the performance by a person of his official or public duty, the term
‘communication” indicate certain features of the objective and the subjective side of these
offences.

Infringement of the person or her close relatives in connection with performance of official
or public duty, may act as the qualifying sign of the crime (paragraph 8 of part 2 of article 115 of
the criminal code) or is a symptom of the basic structure of a number of criminal encroachments
(articles 342-345, 347, 348, 350, 352 of the criminal code). Actually of assault in connection with
the performance of official or public duty and it is spoken in a number of articles of the Special
part of the criminal code where the relevant terms are not used directly, but establishes liability
for offences against state or public figures in connection with their state or public activities
(articles 112, 345-1, 346, 377, 398 of the criminal code).

In any case, in these rules is indicated in connection with the performance of official or
public duty. The use of such language means that these rules need to qualify the infringement of
the person or its close relative, committed in connection with the fact that: 1) this person
performed a service or social duty; 2) the person performs service or public duty; 3) the person
commits the actions aimed at performance of official or public duty; 4) the person must perform
office or public debt in the future. Therefore, for the qualification of such crimes, as a rule, it does
not matter the time it was committed. They can be committed during the execution of the injured
person or his close relative of the official or public duty, and some time after performing the
corresponding duties. In some cases the offence could be committed to performance of the
specific service or public duty.

On the subjective side of the nature of such a link comprises a specific internal processes
that occur in the psyche of a person entering an encroachment on the person or her close
relatives in connection with the performance of that persons official or public duty. Content
specificity of mental attitude (of guilt) with respect to this assault is that the person: is aware that
she is encroaching on the person performing official or public duty, or his close relative; he
foresees that his act will or may result in danger to one of the specified persons; wants to the
occurrence of such consequences, or consciously allow their occurrence. At the same time to
qualify for those standards is not sufficient to establish the signs of intellectual and volitional
moments of guilt. Link right lies in the fact that the guilty person must relate to the Commission of
assault with the activities of the person or his close relative in the performance of official or public
duty. In other words, such activities should be the inner determinant of the Commission of the
assault. This implies that a required mental element of these crimes must be certain elements of
motivation — in particular, the appropriate motive and purpose.

Certain peculiarities of qualification of crimes committed in connection with the
performance by a person of his official or public duty, in cases when the offender, chinyoti
attacks, mistakenly believes that a person or a close relative has been engaged in performance
of official or public duty, and for that reason associates of the Commission of the assault.

Regarding criminal-legal assessment of such cases A. Naumov noted at the time that if
this aggravating circumstance of attacks on persons in connection with the fulfilment of service or
public duty belonged to the object, when the qualifications of such cases in connection with legal
nervins objects would need to apply the rule of factual errors (error object) and classify them as
attempted assault in connection with the performance of victims official or public duty. But, he
continued, the question is not only whether performed or not your victim official or public duty in
fact, but in the nature of the motive of criminal behavior. Therefore, in his opinion, the error in the
object of encroachment cannot change the qualification of these crimes [1, p. 69].

Meanwhile, the essence of the social danger of such crimes is seen in the fact that its
Commission will cause harm additional object criminally-right protection public relations, which
provide a person to perform official or public duty. In our opinion, this position is the correct one.
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Thus, in our opinion, it does not significantly reduce the role of motives and goals for the
gualification of such crimes. On the contrary, it emphasizes their crucial. After all, if the offender
willfully encroaches on the person or her close relatives in connection with the performance of
that persons official or public duty, although in fact it is irrelevant to the execution of such duty, in
spite of this, the act must be qualified with reference to the corresponding provision of the Special
part of criminal code of Ukraine and article 15 of the criminal code (financial crime), or simply by
one such provision of the criminal code (formal offence).

The motive and purpose not contemplated in the dispositions of these norms of the
criminal code of Ukraine. This raises the question of their installation mandatory for qualification
of such crimes. So, directly in the disposition indicated on the appropriate motive and purpose
attacks on the person or her close relatives in connection with the performance of that persons
official or public duty. However, this does not mean that these elements and signs that constitute
the content of mental elements are optional for the legal structure of this type of abuse. In the
science of criminal law has long been axiomatic that the obligatoriness or the optionality of a
feature of a crime is not always linked to the description of her in the disposition of article of the
criminal law. According to many scientists, in General none of the provisions of this article of the
Special part of the criminal law does not contain a description of all corresponding signs of
structure of a crime. So, A. N. Train argues that the articles of the Special part, as a rule, not
indicated on the object of the crime [2, pp. 260-261]. V. M. Kudryavtsev notes that the provisions
of article usually describes only the characteristics of the objective side of the crime, and even
then not in full [3,C. 66]. According to S. D. Sipchenko, it usually provides the elements and
features of a legal crime, which attach to this crime or its varieties the quality of the specifics [4, p.
106]. Other signs of a crime, according to these and many other scientists, exist objectively,
irrespective of the description in the disposition of the article.

In the legislative models of this type of abuse not specified to certain motives and
purpose, and the link between the infringement and the implementation of the injured person or
his close relative of the official or public duty. Besides, in our opinion, there is no need in pointing
out the respective motives and goals of these crimes directly in the disposition of sex. We believe
that any explanation or any purpose, which are determined by the lawful activities of the injured
person or his close relative in the performance of official or public duty, can be signs of these
crimes.

In the legal literature it is noted that internal determinants of the considered varieties of
abuse can be the most different motives. In Particular, V. V. Stashys believes that there may be
cases where encroachment on the person are committed in connection with his official or public
activities, which does not affect either the interests of the perpetrator or his family interests (for
example, a person manages feelings of envy) [5, p. 29]. A. Naumov highlights the dissatisfaction
of such activities or the desire to stop as the motives of such crimes [1, p. 75].

The analysis of the material practice of courts of Ukraine shows that one of the most
common motives of attacks on persons or her close relatives in connection with the performance
of that persons official or public duty is revenge. In the conventional understanding of revenge as
an act of conduct constitutes harm to the person in response to the damage caused to her in the
past. As can be seen, the basis of this determination of motive of revenge lies in the objective
criterion — whether caused by the guilty person sorry evil from the point of view of morality and
law. It appears that this understanding of revenge unreasonably narrows the content of this
motive as internal determinants of committing assault or any other crime. If the perpetrator
believes that objectively lawful action of the injured person affects its interests and perceives this
action as an insult and evil, the basis of his actions, aimed at inflicting harm to the victim, also can
be seen as a moment of revenge.

Not any intentional infringement of the revenge of the person or his close relative is
performing official or public duty, subject to the qualifications with the above mentioned norms of
the criminal code. The question of the delimitation of the assault, committed out of revenge, from
the attacks perpetrated in revenge for the execution of the injured person or his close relative of
the official or public duty, most often occurs in the cases when between the victim and the guilty
have personal relationships long before the Commission of the crime. In such cases it is
necessary to determine if this was the revenge the result of a personal relationship between the
victim and the guilty to the victim caused harm of revenge in connection with the performance of
official or public duty.
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Analysis of judicial practice shows that, in addition to revenge, yet one of the most
common motives for the attacks on the person or her close relatives in connection with the
performance of that persons official or public duty recognizes the desire to stop performance of
official or public duty by the injured person or his close relative. This causes problems when
distinguishing between the act of assault committed with the purpose to hide other crime or to
facilitate its Commission.

Feature assault committed with the purpose of concealing another crime or facilitating its
Commission, is that the victim could be any person who, in the opinion of the perpetrator, knows
about the crime, or who is able in any manner to interfere with to commit a crime. From this it
follows that an infringement with the purpose of concealing another crime or facilitating its
Commission are always made out of fear of guilty, that the injured person will perform service or
public debt, which is at least in creating conditions for the prevention, suppression or detection of
crime. However, this does not mean that the assault, committed for the purpose of concealing
another crime or facilitating its perpetration, there is always the connection with the
implementation of the injured persons official or public duty. So, there is no connection between
the infringement and the performance of official or public duties in cases where there is no real
implementation of the injured person or his close relative of the official or public duty, and the
perpetration by these individuals actions aimed at fulfilment of such obligations in the future.

The above gives grounds to draw the following conclusions:

1. The performance by a person of his official or public duty, and endowed in this regard,
certain powers leads to a special criminal-legal protection of this category of persons and their
close relatives. The essence of the social danger of such crimes is seen in the fact that its
Commission will cause harm additional object criminally-right protection public relations, which
provide a person to perform official or public duty.

2. Note the relationship with the persons official or public duty means that such norms
should be qualified infringement of the person or its close relative, committed in connection with
the fact that: that person has performed service or public duty; this person performs a service or
social duty; it is the person performing the actions directed on performance of official or public
duty; the person must perform office or public debt in the future.

3. On the subjective side of the nature of such a link comprises a specific internal
processes that occur in the psyche of a person entering an encroachment on the person or her
close relatives in connection with the performance of that persons official or public duty. The
specificity of guilt regarding this assault is that the person: is aware that she is encroaching on
the person performing official or public duty, or his close relative; he foresees that his act will or
may result in danger to one of the said persons; wish to attack these consequences, or
deliberately allow their occurrence. Connection, first of all, is that the offender must relate to the
Commission of assault with the activities of the person or his close relative in the performance of
official or public duty.

4. The motive and purpose not provided for in the disposition of the analyzed norms of the
criminal code of Ukraine. However, this does not mean that these characteristics that form the
content of the subjective side are optional for the legal structure of this type of abuse. However,
the obligatoriness or the optionality of a feature of a crime is not always linked to the description
of her in the disposition of article of the criminal law. In the legislative models of this type of abuse
not specified to certain motives and purpose, and the link between the infringement and the
implementation of the injured person or his close relative of the official or public duty.

5. Analysis of court practice shows that one of the most common motives of attacks on
persons or her close relatives in connection with the performance of that persons official or public
duty is revenge and the desire to stop performance of official or public duty by the injured person
or his close relative.

6. Ukrainian criminal law contains several criminal-legal norms providing responsibility for
encroachments on the person or her close relatives in connection with the performance of that
persons official or public duty, and therefore proposed to unify these standards through
amendments to the criminal code of Ukraine. In particular, to consolidate the regulations of the
criminal code of Ukraine, which establish liability for the infringement of life (articles 115 and 129
of the criminal code), health (articles 121, 122, 125 of the criminal code), property (art. 194 of the
criminal code) qualified formulations that would provide for responsibility for infringement of the
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interests of the individual or her close relatives in connection with the performance of that
persons official or public duty, and all other rules, should be deleted.
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