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O NIEKTORYCH WYMAGANIACH KWALIFIKACYJNYCH
STAWIANYCH WOBEC PERSONELU ORGANOW ORAZ
INSTYTUCJI ODBYWANIA KARY NA UKRAINIE

W artykule przedstawiono gtéwne wymagania stawiane wobec
personelu organdéw oraz instytucji odbywania kary. Wyznaczono stan
dziatalnoéci tych o0s6b oraz problemy funkcjonowania we
wspoétczesnych  warunkach  z  uwzglednieniem  naukowo -
wykonawczej stuzby Ukrainy.
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NMPO OEAKI KBANI®IKALIAHI BAMOT W, LLO NPEA’ABNAIOTLCA A0 NEPCOHANY
OPTrAHIB TA YCTAHOB BUKOHAHHS MOKAPAHb YKPAIHU

B crtatTi BMKNageHi OCHOBHI BMMOTM, WO Mpea’siBNsATbCS OO MepcoHany opraHiB Ta
YCTAHOB BWKOHAHHS MNOKapaHb, BW3HA4YeHO CTaH AiANbHOCTI uUMX ocid Ta npobnemu
YHKLIOHYBaHHS y Cy4aCHMX YMOBaXx 3 ypaxyBaHHAM HaBYalnbHO-BMKOHABYOI CNyx6u YKpaiHu.

Knroyoei crnoea: kBanigikauiHi BMMOIM; nepcoHarn; opraHM Ta YCTaHOBW BUKOHaHHSA
nokapaHb; AisNbHICTb; (PYHKLiIOHYBaHHS; [lepxxaBHa KpuMiHanbHO-BUKOHaBYa criyba YkpaiHu.

NMoctaHoBKa npobnemu. Y nunHi 2016 poky KabiHeT MiHicTpiB YkpaiHM nogaB y
BepxoBHy pagy YkpaiHu npoekT 3akoHy YKpaiHW, SIKWW BHOCWUTb CYTTEBI 3MiHM Yy 3MiCT
KPMMiHaNbHO-BMKOHABYOI AiNbHOCTI, SIKi Yy TOMY YMCNi CTOCYIOTbCS W MUTaHb, WO MOB’A3aHi i3
YHKLIOHYBaHHAM nepcoHany opraHiB Ta yCTaHOB BUKOHaHHA nokapaHb [1]. Y nepuy yepry, Ha
NOPSIAOK AEHHWUIA Yy 3B’A3KY 3 UMM BUXOAATb NUTAHHA Wodo Aobopy, NigroToBkM Ta NigBULLEHHS
KBanidikauii Lmx ocib, a Takox npen aBrneHHs BigNOBIAHNX NPOodeCinHNX BUMOT 40 HUX.

BpaxoBytouu, WO 3 YyaciB He3anexHocTi YKpaiHW Le nuTaHHs MNOCTIMHO Byno y UeHTpI
yBarn cyb’eKTiB HOPMOTBOPYOT AISANbHOCTI He 3aBXAM HOCWUMO KOHCTPYKTUMBHUI Xapakrep Ta Te,
wo, byab-aki pepopMm MarTb, OKpPIM LbOro, CynpoBO4KYBaTUCL W HayKOBUMWU po3pobkamun y
LbOMY Hanpsmi, BubpaHa Tema [aHOi CTaTTi € aKkTyanbHOW Ta Takow, WO Mae TEeOopeTuKo-
npuKnagHe 3Ha4YeHHs.

CtaH pocnimkKeHHA. BuBYEeHHs1 HayKoOBOI niTepaTypy MOKasano, LWO 3Ha4He
MeTodonoriYyHe nigrpyHTa 3 nuMTaHb KagpoBoro 3abesnedeHHs [lepxaBHOI KpuUMiHanNbHO-
BMKOHaB4Yol cnyx6u (gani OKBC) YkpaiHu ctBOpunu Taki Haykosui, sik: B.A. Bagunpa, O.M.
Bangypka, I.I'. Boratupeos, B.B. Bacunesuy, O.M. [Ixyxa, T.A. leHncosa, B.A. KoHonenbCcbkui,
O.l. Kon6, I.M. KonotyH, B.M. Mepkynosa, I.O. Pagos, B.M. CuHboB, A.X. CtenaHok, B.M.
Tpy6Hukos, |.4. AkoBeLb Ta iHLWi y4YeHi.

Mopsag 3 umMM, HOBMI NOrNsA,NPOEKTI 3aKOHY, Ha NPaBOBMIW CTaTyC NepcoHarny opraHie Ta
YCTaHOB BMKOHAHHS MOKapaHb KpaiHW, WO BUKNageHun y npoekTi 3akoHy KabiHeTom MiHicTpis
YKpaiHu, 3anpornoHOBaHi y HbOMY 3HA4YHO BWOO3MiHEHI KBanigikauiiHMX BUMOr OO UuX ocib, He
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TiNbkn 0OYMOBIIOOTE  HEOOXIAHICTb HAYKOBOro CynpoBoAy AisinbHOCTI umx cy@’ekTiB, ane n
NMOCTaAHOBKM [AaHOI TeMaTUKM Y SKOCTi OKPEMOro npeameTa JOCHiIKEHHS Y Cy4aCcHUX YMOBaX.

Buknag ocHOBHUX nonoxeHb. [lpuiHsaswK 3akoH YkpaiHn «[po MipKHapoaHi
gorosopu» [2] Ta iHWI CynpoBOMAXYOYi HOPMATUBHO-NPABOBI akTW 3 UMX NuTaHb [3], a Takox
B3sBWN Ha cebe BignosigHi 3060B’A3aHHS SK YneH BignoBigHMX MikHapoaHux ctpyktyp (OOH,
Pagn, €sponu, iH.), YKpaiHa BumMyLLeHa 34iicHIOBaT Taki NpaBoBi pedopmu, ki 6 Bigobpaxanu
3MIiCT [Xeperni MbKHapOAHOro npasa Ta He cynepeydvny TUM MOMOXEHHAM, WO 3HanLWn CBOE
Micue y HU3Li BITYUM3HAHUX HOPMATUBHO-NPABOBUX aKTIB.

Llei BMCHOBOK Yy MOBHIN Mipi CTOCYETbCA W Takoi cneumdivyHoi Ta, ogHOYaCcHO, CKNnagHol
AepXXaBHO-MPaBOBOI AiANbHOCTI, K BUKOHAHHA KpUMiHanbHUX nokapaHb. Buxoasun 3 uboro, Aons
TOro, Wob nigTpumaTn YM 3anepeynTn Ti YW iHLi HOPMOTBOPYI Ta HAyKOBI MIOXOAM 3 O3HaAYEHOI
npobnematuku, cnig 3BepHYTU yBary Ha [Aekinibka CyTTEBUX pUC, WO BM3HaYyaTb 3MICT
KpMMiHanNbHO-BUKOHABYOI AiSNbHOCTI, @ TaKoX BiAPI3HAIOTL ii Big iHLWIMX BMAIB Aep)KaBHOI poboTu
B LINOMYy Ta OKpeMO B3ATUX AepXaBHMX OpraHis, YCTaHOB i opraHisauin, Lo, B nepLuy 4yepry,
NposiBNAETLCA Y NpakTuui AianbHocTi nepcoHany AKBC YkpaiHu.

Onsa Toro, wo6 Ginbw npegMeTHO Ta SKiICHO BigobpasuTn, Ha HayKOBOMY pPiBHi CYTHICTb
3a3HayeHoi npobrnemaTuk1, cnig AeTanbHO NpoaHanidyBaTu 3MICT 3anpornoHoBaHoro KabiHeTom
MiHicTpiB YKpaiHu 3akoHOMpoekTy, B npeambyni SKOro 3asHayeHo, WO Ler 3aKOH Bu3Ha4ae
npaBoBi OCHOBM OpraHi3auii NeHiTeHuiapHOi cucTemMu, il 3aBAaHHA Ta NOBHOBaXeHHs [1].

NoriyHnm 'y 3B’A3ky 3 uMm 6yno 6 3akpinneHHs Yy LUbOMY 3aKOHOMPOEKTi MOHATTS
NeHiTeHLiapHOT CMCTEMU, 30KpemMa Yy BWAI AOMOBHEHHA Moro npeambynyM 4YacTUHOK OPYroto
HaCTYMNHOro 3MicTy:

«MMig neHiTeHuiapHO cuUCTeMOK Crig PO3yMITU YNopsAKOBaHY Ha opraHisauinHo-
npaBoBMX 3acagax AisnbHICTb BignoBigHMx cy6’ekTiB, WO dOpPMYyOTb Ta 34IACHIOTb
neHiTeHUuiapHy noniTuky y cdepi BUKOHAHHA KpUMiHanNbHUX MokapaHb Ta npobaduii, Ta
KOHTPOMIOITb poBOTYy  UMX CyO'eKTiB, @ TaKoX AIAMNbHICTb YiTKO BM3HAYEHUX Y 3aKOHi
NeHiTeHLiapHNX YCTAHOB Ta iHLWIWX OPraHiB i opraxisauin, 3agisHux 4o peanisadii 3aBgaHb WoL0
BMKOHAHHS KpUMiHaIbHWX NokapaHb i npobaii».

Takox B1Ao3MiHa o6yMOBIieHa HU3KOK CTaTen, WO 3akpinneHi B NpoekTi 3akoHy YkpaiHu
«[lMpo neHiTeHuiapHy cuctemy», a came:

1) cT. 1 NpoekTy, y AKi BU3HAYeHi 3aBAaHHA NEeHITeHLUiapHOI cucTemu;

2) cT. 5, MOBa Yy fKi BeAeTbCSA NPO CTPYKTYPY NEeHiTeHuiapHOT cuctemu;

3) cT. cT. 6, 7, HasBaHO neperik yCTaHOB BUKOHaHHA nokapaHHs (YBI), cnigunx
isongaropis (CI30) Ta nigpoaginis 6e3neku;

4) iHWi cTaTTi AaHOro 3aKOHOMNPOEKTY.

Mopsag 3 uMm, cnig 3BepHYTW yBary Ha psif CYTTEBUX FMOFMYHUX, IOPUONYHUX Ta iHLIMX
dopmanbHUX MpopaxyHkiB, WO BUTIKAIOTb i3 3MICTY BUKNageHol y npeambyni LbOro npoekTy
3aKOHy NpaBoBoOI igel Ta MeTu.

Mo-nepwe, He MOXHa HasBaTM CUCTEMO, BUXOASYM 3 €TUMOSONYHOro 3HAYEHHsI LbOro
cnoBa [4], CyKynHiCTb pi3HMUX MO CYyTi enemeHTiB (y 4aHOMYy BUMAAKY - MEeHiTeHuiapHUX YCTaHoB,
MOBa Mpo SAKi y NPOEKTi 3aKOHY B3ararni He BeeTbCs, Ta YCTaHOB BUKaHHS NMOKapaHb).

TakMMm 4uHOM, HassaBWKM 3akoH NPO MEHITeHujapHy cucTeMy, CyO’eKT 3aKoHOAaB4Ol
iHiLiaTMBK, MaB Bu cTaTTi0O 6 3aKOHONPOEKTy Ha3BaTu «[lleHiTeHuiapHi ycTaHOBM Ta ycTaHOB
nonepegHLOro YB'A3HEHHS», MNo3ask Mo CBOIM npasosin npupodi (ct. 11 KpumiHanbHo-
BukoHaB4yoro kogekcy (KBK) YkpaiHu) Ta pecypcHoMy 3abesnedeHHo (CT. 6 «OcHoBHI 3acobu
BUNpaBneHHsa Ta pe couianidauii» cT. 102 «Pexunm y KONoHisAx Ta Noro OCHOBHi BUMOrny; ct. 104
«OnepaTMBHO-PO3LLYKOBA LiSMbHICTb Y KOMOHIisAX»; iH.) YBI1 He € TOTOXHUMKU 3 NeHiTeHuiapHUMm
yCcTaHOBaMM, OCHOBHa 3MICTOBHA CYTHICTb $IKMX BUKNageHa B EBPONEnNCbKUX THOPEMHUX
npasunax [5] Ta 3BeAdeHa 0O Takoro — i3on4uis ocobu Bif CycninbCTBa 3rigHO piLLEHHS Ccyay BXe
cama rno cobi € nokapaHHAM A9 3aCy4)XEHOro, a TOMy He MOXHa Yy XOAi BUKOHaHHSA MoKapaHHA
nocunoBaTh LI0 CKNagoBy Yy BUAI PEXMMHUX MpaBo OobMexeHb Ta Pi3HOMaHITHMX BNMBIB Ha
0coby (LLnsiXoMm 3acTocyBaHHS 3acobiB BUNpaBneHHs1 Ta pecoLianisadii), Biggatoum npu Ubsomy B
PYKM «CaMOro 3acymkeHoro ehekTMBHICTb NOro» BUNPaBIieHHs (BiH caM 4O LUbOro Mae npunTK, a
He 3a paxyHOK 30BHILLUHIX BNAWBIB, BKITOYAOYM AiANbHICTb NepcoHany neHiTeHuiapHUxX yCTaHoB Y
LbOMY Harnpsami).

Mo-gpyre, He MOoxe ByTU CUCTEMHO Ta AiNbHICTb, WO PErynoeTbCa Pis3HUMMU NO 3MICTY
HOpMaTMBHO-NPaBOBUMM akTamu. 30Kpema, Ans Toro, Wwob BUHWKNK MNEHiTeHuiapHi npaBoOBi
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BiJHOCUHM (a B noganblloMy BOHM PO3BMBANMCb Ta (PYyHKUiOHyBanu), HeobxigHa HasiBHICTb
MNeHiTeHuiapHOro Kogekcy Ta iHWKX Yy TOMY NoAdibHUX HOpMaTUBHO-MPaBOBMX aKTiB.

HaTtomicTb y cT. 3 NpoeKkTy oro po3poBHUKN XKOOHUMU CAIOBOM He 0OYMOBWUIIUCH Hi NpO
uen Kogekc, Hi npo HuHI icHytoumii KBK YkpaiHu.

Binbw TOro, B NpUKIHLUEBUX MOSMOXEHHSIX 3a3HayeHoro [poekTy He CTaBUTLCHA 3aBOaHHSA
Loao po3pobku BignoBigHUMM Cyd’ekTamMmM HOPMOTBOPYOT AisnbHOCTI MNeHiTeHuiapHOro kogekey, €
TaKOX BiACYTHI MOSNOXEHHSA Woao npunuHeHHs aii KBK 3 neBHoro yacy.

Ha we oaHy npasoBy Konisito cnifg y 3B’A3Ky 3 LM 3BEpPHYTU yBary, a came: BignosigHo o
BuMor cT. 3 [1poekTy A0 NpaBOBOI OCHOBW NEHITEHLiapHOT CUCTEMM BifHECEHi Hakasu MiHICTpiB.

Takun nigxig cy6’ekta 3akoHOZ4ABYOI iHiLiaTUBM cynepeynTb NPUHLMNY 3aKOHHOCTI, 3MICT
AKOro BUKNaAeHW y Taknux NpaBoBUX JKepenax:

a) 4. 2 cr. 19 KoHctuTyuii YKpaiHn, 3rigHO SKOI opraH AepXasHoi Braau (y AaHomy
BMNagKy — Ti, WO BM3Ha4eHi B cT. 5 lNpoekTy) i ix nocagosi ocobn mMaroTb AiATM Ha nigctasi Tay
cnoci6, Bu3Ha4eHun KoHCTUTYUiE0 Ta 3akoHaMu YKpaiHu;

6) n. 14 4. 1 c1. 92 KoHCTUTYLIi YKpaiHW, 3rigHO SKOro BUKMIOYHO 3aKOHaMU PerynoTbes
[iSINbHICTb OpraHiB Ta YCTaHOB BUKOHAHHS NMOKapaHb;

B) cT. 5 KBK «[lpnHumMnu kpumiHanbHO-BMKOHABYOro 3aKOHOAABCTBA, BMKOHAHHA Ta
BiAOyBaHHSA NokapaHby», NPIOPUTETHUM i3 SKMX € NPUHLMM 3aKOHHOCTI;

r)n. 2 4. 1 ct. 2 MNpoekTy, y sKOMYy cepef OCHOBHWUX 3acaf MeHiTeHuiapHoOl cuctemu
BM3HAYEHO | 3aKOHHICTb.

Mpo cynepeyHicTb 3anponoHoBaHoro B CT. 3 [lpoekTy Takoi NpaBOBOi OCHOBMU
neHiTeHUiapHOi CMCTEMU, SK Hakasu MiHICTepCTB, CBiAYUTb i piweHHs KoHctutyuinHoro Cyay
Ykpainm Big 9 nunHa 1998 poky Ne 9-pn (cnpaBa npo TepMmiH «3akOHOO4ABCTBO», BiAMOBIAHO AN1A
KOro 3asHayeHe npaBo JKepero He CKnagae 3MICT TEPMiHY «3aKoHOL4aBCTBO YKpaiHu» [5].

Buxogsaum 3 uporo, Bapto 6yno 6 BMKIHOYNTK i3 CT. 3 [POEKTY CNOBOCMNOMYYEHHS «HaKasm
MiHICTEPCTB», N0O3asK NOro BUKOPUCTAHHA Y L NPaBOBiN HOPMi CynepeynTb TaKoX 3MICTy CT. 1
AAHOro 3aKOHOMNPOEKTY,a caMe: TifNbKW MeHiTeHuiapHa cucteMa, MoBa Npo siKy BedeTbCs B CT. 6
MpoekTy, BrpaBi opmyBaTV Ta 3AINCHIOBATU AepXxaBHY MONITUKY Y cdepi BUKOHAHHSA
KpMMiHanbHMX nokapaHb Ta npobadil.

Mo-TpeTe, roBopsiun Npo MNeHiTeHUiapHy cucTemy (K y HasBi, Tak i B OKpeMuX Hopmax
MpoekTy), cyb’ekT 3akoHogaByol iHiuiaTMen (y gaHomy Bunagky — KabiHeT MiHicTpiB YkpaiHu),
MaB 61 YiTKO JOTPMMYBATUCh 1 NPUHLMNY FOrYHOCTI No6ya0BM NpaBoOBUX HOPM [6].

Y TOM camui 4ac, BMBYEHHSI 3MICTy [aHOro 3aKOHOMPOEKTY Mokasano, Lo Woro
PO3POBHMKN JOCUTL «PPiIBOSLHO» (OOBINBLHO; 6€3 4OTPUMaHHA bopMarnbHUX NpaBuIl NPaBonNuCy;
T. iH.) [7] niginwnu oo dopmyBaHHA 3MICTy NonoXxeHb Lboro MpoekTy. Tak, y cT. 1 aBTOpU UbOro
Ta [AeskuX iHWWUX HOPM 3aKOHOMPOEKTY BXWMN CrOBOCMOSYYEHHA «Yy cdepi KpUMiHanbHUX
nokapaHb Ta npobaLii», a B CT. 3 — «B NeHiTeHuiapHin cepi».

Y posagini VI «[pukiHueBi i nepexigHi NonoxeHHsi», y N. 8 [poekTy Noro po3pobHUKK
NPonoHytoTb Y 3akoHi YkpaiHn «[1po cTtaTyc BeTepaHiB BiiHW, rapaHTii iX couianbHOro 3axmcTy»
[8] cnoBo «neHiTeHuiapHOT» 3aMiHUTM CMOBOM «KPUMiHANbHO-BUKOHABYOI».

BpaxoBytoun 3a3HaveHe, BapTO KOHCTaTyBaTW, WO aBTOPM AAHOMO 3aKOHOMPOEKTY, 3
ogHoro 6oky, He ©0avaTb CYyTTEBOI Pi3HMLI MK nNeHiTeHuiapHO cucTtemMoro (MOMiTUKOL,
OiSNbHICTIO TOWO) Ta KPMMiHaNbHO-BMKOHABYOK CUCTEMONO (@ BOHA € 1 Mae 3Ha4yHi 3MiCTOBHI
BigMiHHOCTI [9]), a 3 iHworo 60Ky, BMPIWNAN CTBOPUTM CBOEPIQHY «NpaBOBY» HOBENy, a came -
of’egHaTtu Ui NpaBoBi ABMLLA | NPOLECK B OOHOMY 3aKOHi.

AHanoriyHicTb Ta, ogHo4yacHo, 6e3rny3aicTb Takoro niaxony € OYeBMAHON, L0 BUTIKAE i3
3MICTY 1 iHLWMX HOPM 3anpONOHOBAHOrO 3aKOHOMPOEKTY.

lMokasoBuMKU Yy LIbOMY KOHTEKCTI € TMOMOXEHHs, WO BUKNageHi. Tak, i3 ycix
nepepaxoBaHux y cT. 5 [poekTy CTPYKTYPHUX €NIEMEHTIB NeHiTeHLiapHOT CUCTEMU Y HbOMY
BU3Ha4veHo npaeosuin ctatyc YBI1 ta CI30 (cT. 6) Ta nigpos3ginis 6e3nekn (7), xo4a noridyHo 6yno
6 Yy UbOMYy KOHTEKCTi OOMNOBHUTU CT. 7-1 «[lpaBoBUN CTaTyC iHWWNX CTPYKTYPHUX €rleMEHTIB
neHiTeHuiapHoi  cucteMm» HacTynHoro 3micty: «[lpaBoBur cTaTyCc iHWMX Migpo3ainis
NeHiTeHUiapHOi cuctemu, MoBa NpO SAKi BegeTbCsa B CT. 5 gaHoro 3akoHy, BM3HA4YaETbCH
cneuianbHUMKW 3aKOHaMKU .

He B noBHin Mipi kopecnoHOyeTbes i3 3micTom 3akoHy YkpaiHu «[lMpo npobauito» [10]
nonoXxeHHs1 Y. 4 cT. 8 lNpoekTy, BiANOBIigHO A0 AKMX NepcoHan opraHiB npobadii cknagalTb nuwe
ocobwu, Wo BiQHOCATLCA A0 AepXaBHUX CNy>XO0BLIB, Ta NpauiBHUKK, SKi NpaLolTb 3a TPy40BUMA
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JoroBopamu, Npy OMYy, WO B TPYOOBOMY 3aKOHOOABCTBI YKpaiHW € Takuh BuA4 HOPMaTUBHO-
npaBux [mxepern, Ak poboTa 3a KOHTPAKTOM, a B LiIOMYy B MNeHiTeHuiapHin cucteMi — ocobu
PSAO0BOrO i HA4YanbHULBKOrO CKnaay.

CnipHMMK y 3aKOHONPOEKTI € 1 Ti MONOXEHHS, SKi CTOCYIOTbCA cneujianbHuX 3BaHb (CT. 14),
BPaxOBYHUMK, LLO Y CUCTEMI IOCTULIT € 1 iHWI cneujanbHi 3BaHHS, a caMe — «pagHUK KCTULITY, SKi
anpo6oBaHi, 30kpemMa, B OisnbHOCTI opraHis NnpokypaTtypu Ykpainu [11].

AnckyciiHMu, Sk nokasano BMBYEHHSA 3MiCTy [1poekTy, € 1 iHLWWi NOro HOpMW, LLO NOKasye
HU3bKUA piBEeHb NPaBOBOI KyNbTypu 1i PO3POOHUKIB Ta HeOOCTaTHE 3HAHHA HUMMU OPUAUYHOT
TEeXHIKM Npu POpMYyOBaHHI HOBMX HOPMAaTUBHO-MPAaBOBUX aKTiB Y Tl UM iHWIiA cdepi CycninbHUX
BiJHOCWH.

BucHoBok. Benuke GaxaHHA MeBHUX MONITUYHMX cun B YKpaiHi Ta cnpobu 1oro
peanisauii Ha HOpMaTMBHO-MPABOBOMY PiBHi, 3 ogHOro GOKy, € AOCUTb HEOBXiOHUM KPOKOM Y
KOHTEKCTi BMAO3MIHM Ta B UiNOMy pedOpMyBaHHA OpraHiB lOCTULUii, a 3 iHWoro OGoky, Taka
AiSANbHICTb Mae YiTKo NignopsaKoByBaTUCHL NPUHLMMNAM HOPMOTBOPYOCTI (Y nepLuy yepry, noriyHo
TUCi, CUCTEMHOCTI, 0BI'PYHTOBAHOCTI, NOCTYNasibHOCTI, TOWO), a TakoX adeKkBaTHO BigobpaxaTtu
3MICT BiAMOBIAHOI CYCNiNbHOT OiANbHOCTI 3 ypaxyBaHHAM BITYM3HSHOMO NMPaBOBOro AOCBIAY Ta
Kpawmx MbKHapOOHWX 3paskiB y LUbOMy Hanpsmi. [pu uboMy, SKWO KepyBaTUCb 3a3HayeHUMU
BULLIE KPUTEPISIMM, TO Crig BU3HATH, WO Ha CbOrogHi 3anponoHoBaHui KabiHeT MiHicTpiB YkpaiHu
3aKOH «MpO MNeHiTeHUiapHy cUCTeEMY» He MOXe OyTW MPUMHATUIA Ha 3aKoHOA4aBYOMY piBHI 6e3
CYTTEBOro JOOMNPAaLOBaHHSA Ta BHECEHHS YMCENbHUX 3MiH | JOMOBHEHb.
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ON SOME OF THE QUALIFYING REQUIREMENTS TO THE PERSONNEL OF THE BODIES
AND INSTITUTIONS OF EXECUTION OF PUNISHMENTS OF UKRAINE

J. LIHOVICKIY

Formulation of the problem. In July 2016 the Cabinet of Ministers of Ukraine filed a
Verkhovna Rada of Ukraine the draft Law of Ukraine, which introduces significant changes to the
content of the penal activities that including concern and issues related to the operation and
personnel of penal institutions [1] . First, on the agenda in this regard out the issue of selection,
training and skills of these individuals, as well as the presentation of the professional
requirements to them.

Given that since independence Ukraine this question was always the focus of legislative
activity not always been constructive and the fact that any reform should, in addition, be
accompanied and scientific developments in this direction chosen topic of this article is relevant
and as having theoretical and practical importance.

State study. The study of scientific literature showed that significant methodological
basis for staffing the State Penitentiary Service (DCAF) Ukraine created such scientists as
V.A. Badyra, O.M. Bandurka, |.G. Bogatyrev, A.V. Vasilevich, A.M. Dzhuzha, T.A. Denisov
V.Y. Konopelskyy, O.G. Kolb, I.M. Kopotun, V.N. Merkulova, G.A. Radovis, V.N. Synov A. H.
Stepaniuc, V. Trubnikov, 1.Y. Yakovets and other scientists.

Along with this new look, the draft law on the legal status of personnel agencies and penal
institutions of the country, set out in the draft Cabinet of Ministers of Ukraine proposed it
significantly altered the qualifying requirements for these persons not only determine the need for
scientific support of these sub of objects, but also raising the subject of a separate research
subject in modern conditions.

The presentation of the basics. By adopting the Law of Ukraine "On international
treaties" [2] and the accompanying regulations on these issues [3] and taking over the respective
obligations as a member of the relevant international organizations (UN, Council of Europe, etc.)
Ukraine is forced to carry such legal reforms that would reflect the content of the sources of
international law and not contrary to those provisions that have found their place in a number of
national legislative acts.

This conclusion fully applies to this specific and at the same time challenging the state
legal activities as execution of criminal penalties. Therefore, in order to support or deny certain
standard-setting and scientific approaches to the abovementioned issues, should pay attention to
some important features that define the content of the penal activities, and distinguish it from
other types of public works in general and individual state bodies, institutions and organizations,
primarily manifested in the practice of staff Backgrounder Ukraine.

In order to more specifically and accurately display, on a scientific level, the essence of
this problem should be to analyze in detail the contents proposed by the Cabinet of Ministers of
Ukraine of the bill, the preamble of which stated that this law defines the legal basis for the
organization of the penal system and its purposes and powers [1].

Logical in this regard would be enshrined in this bill the concept of the penitentiary
system, in particular in the form of addition of the preambular part of the second of the following
content:

"Under the prison system should be understood an orderly on the legal basis of the
activities of the relevant actors shaping and implementing penal policy in the field of criminal
punishment execution and probation, and supervise the work of these actors and activities are
clearly defined in the law of penitentiary institutions and other bodies and organizations involved
in the implementation of tasks on the execution of criminal penalties and probation".

Also the modification due to a number of the articles, which are enshrined in the draft Law
of Ukraine "On the penitentiary system", namely:

1) article 1 of the draft, which defines the tasks of the penitentiary system;

2) article 5, in which is conducted on the structure of the penitentiary system;

3) articles 6, 7, called a list of institutions of punishment execution (UIN), detention centres
(S1Z0) and security units;

4) other articles of the bill.
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Along with this, you should pay attention to a number of significant logical, legal and other
formal mistakes arising from the content set out in the preamble of the draft law, legal ideas and
goals.

First, it is impossible to call based on the etymological meaning of the word [4], a set of
essentially different elements (in this case - the prison referred to in the draft law in General is not
conducted, and institutions of execution of punishments).

Thus, calling the Law on the prison system, the subject of legislative initiative, would be
article 6 of the bill to be called "Penitentiary institutions and pre-trial detention" because of its
legal nature (article 11 of the Criminal Executive code (CEC) of Ukraine) and resource provision
(article 6 "the Basic means of correction and re socialization" article 102 "the Regime in colonies
and its basic requirements"; article 104 "Operatively-search activity in colonies"; etc.) of UPP are
not identical with the institutions of detention, the main substantive nature which are set out in the
European prison rules [5] and reduced to such isolation from society faces according to the court
in itself is punishment for the convict, and therefore not in the execution of the sentence to
strengthen this component in the form of security restrictions and the right variety of effects on
humans (by use of means of correction and resocialization), thus giving the hands of "the
convicted person effectiveness of his repair (he that should come, and not due to external
influences, including the activities of prison staff in this direction).

Second, cannot be the system and the activity regulated different content of normative
legal acts. In particular, in order to have the penal legal relationship (but in the future they
develop and function), you must have the Penal code and other similar normative legal acts.

But in V. 3 Project and any word not obamavilles neither the Code nor on existing KVN of
Ukraine.

Moreover, the final provisions of the Draft is not the task of developing the relevant actors
in norm-setting activities of the Penal code, is also no provision on the termination of KVN of a
certain time.

Another legal conflict should, in this regard, to pay attention, namely: in accordance with
the requirements of article 3, the legal basis of the penitentiary system assigned the orders of
Ministers.

This approach is the subject of legislative initiative contradicts the principle of legality, the
content of which is set forth in such legal sources:

a) part 2 of article 19 of the Constitution of Ukraine, according to which a public authority
(in this case, are defined in article 5 of the Draft) and their officials must act on the basis and in
the way defined by the Constitution and laws of Ukraine;

b) paragraph 14 of part 1 of article 92 of the Constitution, according to which exclusively
the law regulates the activity of organs and establishments of execution of punishments;

C) article 5 of KVN "the Principles of penal legislation, enforcement and punishment”, the
priority of which is the principle of legality;

d) paragraph 2 of part 1 of article 2 of the Draft, which is among the basic principles of
penitentiary system is defined and the rule of law.

About the contradiction proposed in article 3 of the Draft legal framework of the
penitentiary system, as the orders of ministries, evidenced by the decision of the constitutional
Court of Ukraine dated 9 July 1998 No. 9-RP (the case of the term "law" respectively to whom the
said right source is the content of the term "law of Ukraine" [5].

On this basis, should be deleted from article 3 of the Draft the phrase "orders of
ministries" because its use in this legal provision also contradicts the content of article 1 of this
bill,namely, only the prison system, it is in article 6 of the Draft, has the right to shape and
implement state policy in the field of criminal punishment execution and probation.

Thirdly, speaking of the prison system (as in the title, and the rules of the Draft), a subject
of legislative initiative (in this case the Cabinet of Ministers of Ukraine), should strictly adhere to
the principle and logic of constructing legal norms [6].

At the same time, the study of the content of the bill showed that its developers enough
"Proline" (arbitrarily; without observance of formal rules of spelling; etc.) [7] came to developing
the content of the provisions of this Project. Thus, article 1 authors of this and some of the other
provisions of the bill used the phrase "in the field of criminal sentences and probation”, and article
3 —"in the penal sphere."
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In the section VI "Final and transitional provisions", in paragraph 8 of the Project and
propose in the Law of Ukraine "On status of war veterans, guarantees of their social protection”
[8] the word "prison" to replace the word "penal".

Given the foregoing, it should be stated that the authors of the bill, on the one hand, | do
not see a significant difference between the penitentiary system (policies, activities etc.) and the
penal system (and it is th is significant meaningful differences [9]), and on the other hand,
decided to create a kind of "legal" novel, namely, to combine these legal phenomena and
processes in one act.

The similarity and, at the same time, the absurdity of this approach are obvious, what
follows from the content and other norms of the draft law.

Indicative in this context are the provisions. So, from all those listed in article 5 of the Draft
of the structural elements of the prison system it defines the legal status of the IUT and the
detention center (article 6) and security units (7), although it would be logical in this context to
Supplement article 7-1 of "the Legal status of other structural elements of the penitentiary
system" with the following content: "the Legal status of the other units of the penitentiary system,
which it is carried out in section 5 of the Act, is determined by special laws."

Not fully correspond with the content of the law of Ukraine "On probation" [10] the position
of part 4 of article 8 of the Draft, according to which the personnel of the probation officer are the
only persons who are civil servants and workers who work under labor contracts, in ohms, that
the labour legislation of Ukraine there is a kind of normative right-wing sources as the work under
the contract, and the whole prison system of persons of ordinary and commanding structure.

Controversial in the bill are those provisions that deal with special ranks (article 14),
considering that the system of justice there are other special titles, namely "counselor of justice",
which was tested, particularly in the activities of bodies of Prosecutor's office of Ukraine [11].

Discussion as shown by the study of the content of the Project, there are other rules that
shows the low level of legal culture of its developer and lack of knowledge of their legal
techniques in the formulation of new normative-legal acts in this or that sphere of public relations.

Conclusion. A great desire of certain political forces in Ukraine and attempts of its
implementation on the legal level, on the one hand, is a necessary step in the context of the
current overall reform of the judiciary, and on the other hand, such activities should clearly
conform to the principles of the rulemaking (in the first place, it is logical tees, consistency,
validity, progressivity, and the like), as well as to adequately reflect the contents of the
corresponding community activities with regard to local legal practices and the best international
designs in that direction. At the same time, if you follow the above criteria, we must recognize that
today suggested the Cabinet of Ministers of Ukraine the law "on the penitentiary system" cannot
be adopted at the legislative level without significant improvements and numerous changes and
additions.
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