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W artykule przeanalizowano podstawowe miedzynarodowe
akty prawne, ktérych normy sg regulowane przez warunki wykonania i
odbywania kary w postaci pozbawienia wolnosci. Przeprowadzono
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INTERNATIONAL LEGAL EXPERIENCE OF MAINTENANCE OF A MODE OF EXECUTION
AND PUNISHMENT SERVING IN IMPRISONMENT

This article provides a brief analysis of the main international legal instruments, rules
which regulate the mode of execution and serving sentences of imprisonment. Comparison for
compliance with the legislation of Ukraine with international standards. The analysis of legislative
regulation providing the performance and penal around the world.

Keywords: penal legislation, the Standard Minimum Rules for the Treatment of Prisoners,
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MDKHAPOOHO-NMPABOBUW OOCBIA 3ABE3NEYEHHA PEXXUMY BUKOHAHHSA |
BIABYBAHHA NOKAPAHHA Y BUI MO3BABJIEHHA BOJI

Y cTaTTi 34iINCHEHO KOPOTKUIW aHani3 OCHOBHUX MDKHapOOHO-NPaBOBUX aKTiB, HOPMU SKUX
perynioiTb PeXnM BUMKOHAHHSA | BiAOyBaHHSA nokapaHb y BuAi no3baBneHHa Bosi. 3AiNCHEHO
MOPIBHAHHS LOAO BiAMNOBIAHOCTI 3akoHOA4aBCTBa YKpaiHW MikHapogHum Hopmawm. [MpoBegeHo
aHania 3akoHOOaBYOro perynoBaHHs 3abesnedyeHHs pexunMmy BUKOHaHHA Ta BigOyBaHHS
nokapaHb B Pi3HMX KpaiHax CBiTy.

Knroyoei cnoea: KpuMiHanbHO-BUMKOHABYe 3aKOHOAABCTBO, MiHiManbHi cTaHgapTHI
npasuna NOBOLKEHHS 3 YB'A3HEHUMMU, PEXMM, BUNPABIEHHS, pecolianisavisi.

CouianbHa, nonitMyHa, €eKOHOMIYHA Ta igeonoriyHa Kpusa CycninbCTBa, NoripLleHa
KpMMiHOreHHa obcTaHOBKa HEMUHYYe BMIMHYMM | HA (PYHKLIOHYBaHHI KpUMiHANbHO-BMKOHABYOT
cnyx6un Ykpainu, sika nepebyBae B rnpoueci pedopMyBaHHS Ta MOCTINHO OTpUMyBana HeraTuBHi
OLiHKM LWoJo CBOEI AisanbHOCTI 3 60Ky AepkaBHUX i rpoMagcbkux CTpyktyp. OgHUM 3 KpuTepiis
OUIHKM piBEHHSA LMBINI30BaHOCTI OepXaBu € CTaH L€l CUCTEMMU, CTaBIIEHHSM CycChinbCTBa A0
nogen, Wo TpumMaroTbes B Micuax no3baBneHHsa BOMi, YMOB iX TPUMaHHSA i XUTTS, Aemokparil i
rymMmaHiamy B HbOMy.

OcHoBHe 3aBOaHHAM MeEHiTeHUiapHOT cucTeMM € BUMNpPaBNEHHs | pecouianisauis
3acymkeHnx. OpgHak yxe 6arato pokiB BOHO BUMKOHYETbCS HE3adOBiNIbHO, a MaTepianbHUR i
nobyTOBMIN CTaH YCTaHOB MEHITEHUiapHOi cnyxbu He BignoBigae enemMeHTapHMM BMMOram, He
roBOps4YM BXe Npo MiXKHapoAHi ctaHgapTh. Kpmsa KpMMiHanbHO-BMKOHABYOI CUCTEMUN TOPKHYyacs
SIK 3aKOHOZ4ABYOI, TaK i opraHisauinHoi cdep 3a BciMa 1i OCHOBHMMW HanpsiMamu — BUXOBHUM,
PEXMMHUM, NOBYTOBUM, KaAPOBMM Ta iH.

ICHYtOYI cknagHoLLi B Micusx no30aBneHHs BOIi Yy NEBHIN Mipi 4ONOBHIOTHCA BiACYTHICTIO
BU3HAYEHHS PONi pexumy B Npoueci BUKOHaAHHA no3basneHHs Bosi, 3acobiB noro 3abesneyeHHs,
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a TakoX Moro epeKkTMBHOCTI. PexuM Sk KOMMMeKcHa coujianbHO-NpaBoBa KaTeropist Ta npaBoBUiA
IHCTUTYT € BUPA3HUKOM CYTTEBOCTI KPUMIHANbLHOIO NokapaHHs y BuAi no3basrneHHsa BOsi, Ske A0
CbOroAHi 3anNULWAaeTbCA OCHOBHUM i HanBinbL eekTUBHUM 3acobom BopoTLOU 3i 3roYnHaMU.

BignosigHo po cratta 3 KBK Ykpainum YkpaiHa Mae BpaxoByBaTU pekomeHaauii
MKHapOAHMX OpraHisauin Ta [AOroBopiB 3 NUTaHb BMKOHAHHA MOKapaHb i MOBOMAXEHHSA 3
3aCyKeHUMN, pexmMMy BUKOHAHHA Ta BigOyBaHHS nokapaHHA y Buai nosbasneHHsa Boni. Lle
nonoxeHHs signosigae ct. 9 KoHCTUTyUil YkpaiHW, B SKi 3a3Ha4eHo, WO YWMHHI MiXKHApOLHi
aorosopu, 3roga Ha O6OB’A3KOBICTb SAKMX HagaHa BepxoBHow Papgoto YkpaiHu, € 4yacTuHOH
HauioHanbHOro 3akoHodascTBa YKpaiHW. YKNageHHs MiKHapOOHWX AOroBOpiB, SiKi cynepevaTb
KoHcTuTyuii YKpaidm, MoXnnee nuwie nicns BHeCEHHs BignoBigHMX 3MiH 4o KoHcTuTyuii Ykpaidu.
Y pagi Bunagkis MbkHapoAHi HOpMU MatoTb MpiopuUTeT HaA HauioHaNbHUMWN.

OTmxe, B KpuMiHaNbHO-BMKOHABYOMY 3aKOHOLABCTBI BPaxOBYKTLCA MiXHapogHO-Npasi
HOPMW He B MOBHOMY ix 06cA3i, a TinbkM paTudikoBaHi HOpMU-pekoMeHaaLil, Ski He MarTb
000B’sI3KOBOr0 xapaktepy Ansa YkpaiHu, xo4da i nignaratoTb MakCMmaribHOMY BpaxyBaHHIO B
npaBoTBOPYIN AisnbHOCTI. B MiHiManbHUX cTaHgapTHUX nNpasBuriax NOBOMKEHHS 3 YB'A3HEHUMU
HaromnoLyeTbCs, WO He BCi Ui MpaBuna MoXHa 3aCToCOBYBaTW MOBCIOAHO i 04HOYaCHO.

MixHapogHO-NpaBoBi  aKkTW, WO MalTb 3HaYeHHA ANA  KPUMiHarbHO-BUKOHABYOTrO
3aKkoHodaBcTBa YKpaiHuW, ue nepw 3a Bce 3aranbHa feknapauis npae JOAWHW, MpUAHATA
"eHepanbHoo Acambneeto OOH 10 rpygHa 1948 p., Cratyt Opranisauii O6’egHaHnx Hauin,
[deknapauist OCHOBHUX NPUHUMMIB NpaBOCyaas A1 XXePTB 3MOYUHIB i 3roBXuBaHHA Bnagow 1985
p. TaiH. [1, ¢c. 3-231; 128].

MixxHapogHoO-NpaBoBMMKM  akTaMn, WO MICTATb B cObi  HOpMU-pekoMeHgauil, ki
npeacTaBnsloTb 3HAYHUIW iHTepec ONS KpuUMiHanbHO-BUMKOHaABYOro npasa YKpaiHW HeobXigHo
BigHecTn Taki: 1) MiHimanbHi cTaHOapTHI NpaBunia NOBOMAXEHHSA 3 YB'AI3HEHUMMN, 3aTBepaxkeHi 30
cepnHsa 1955 p. lMepwum koHrpecom OOH 3 nonepemkeHHS1 3MOYUHHOCTI | MOBOMKEHHSA 3
npasonopyLwHukamn B XKeHesi [2]; 2) MiHimanbHi ctangapTHi npasuna OOH woao cyaounHeTea
BigHOCHO HenoBHoNITHIX (MekiHcbki npasuna), 1985 p.; 3) Kogekc noBediHkM nocagosuis 3
nigTpumkn npasonopsaky. Pesontouis eHepanbHoi Acambnei OOH 1978 p.; 4) lNpuHumnu
MEeAMNYHOT €TUKM, SKi CTOCYIOTbCA poni NPauiBHUKIB OXOPOHU 3[00POB’A B 3aXUCTi YB'A3HEHNX abo
3aTpymaHnx ocib Big TOPTYpP Ta iHLWMX XXOPCTOKUX, HENOASAHMX ab0 NPUHMKYIOUMX TiQHICTb BUAIB
NOBOKEHHA | nokapaHHA. Pesontouis MeHepanbHoi Acambnei OOH 1982 p.; 5) 3BeneHHs
NPUHUMMIB 3aX1CTY BCiX OCID, WO NigaanTbCca 3aTpuMaHHio abo yB’a3HeHHIo B Byab-akin dopmi,
1989 p.; 6) MixxHapoaHMI NakT NPO UMBINLHI i NoNiTUYHI Npasa 1966 p. (patudikosaHun CPCP B
1973 p. i HabyB YMHHOCTI B 1976 p.).

MoTpibHO BIA3HAYMTK, WO MOSMOXEHHA MepepaxoBaHUX MDKHapPOOHO-NPaBOBUX akTiB
3aCTOCOBYIOTLCA AMS BU3HAYEHHSI NULLIEe OCHOB MPaBOBOro cTtatycy ocib y cdepi KpuMiHanbHOI
tOCTULIi, @ Aeski 3 HUX MatoTb Be3nocepeHe BiAHOLWEHHS A0 BUKOHAHHS NMOKapaHb i MOBOKEHHS
i3 3acymKeHnMK

Cepepn BenuKol KifIbKOCTi MiKHAapOA4HO-NPaBOBMX akTiB, WO MalTb SK 3arasnbHe, Tak i
BesnocepenHe 3HaYEHHS N5 KPUMiIHANbHO-BUKOHABYOMO npaea YKpaiHu, chig BUAinuMTh, nepll 3a
BCe, ABa akTu: MiHiManbHi cTaHOapTHI nNpaBuna MOBOMKEHHS 3 YB'A3HEHMMW i €BPONEenchbKi
neHiTeHuiapHi (TIopemHi) npasuna.

MiHimanbHi cTaHAapTHI NpaBuna NOBOMAXEHHS 3 YB'A3HEHUMM € OOHUMU 3 SSKHANMOBHILLMX
i AOKNagHUX MiDKHapoOHUX [OOKYMEHTIB, L0 BW3HA4yaloTb OCHOBM MOBOMXEHHA 3 ocobamu,
nos6asneHumu Boni [2, c. 230-319]

Y lNMpaBunax BkasaHo, L0 BOHM He MaloTb CTaTycy 060B’A3KOBUX B MPKHAPOAHOMY Mpasi,
a «MNpu3HaYeHi nuwe gns Toro, Wob Ha OCHOBI 3aranibHOBU3HAHWX OOCATHEHb CY4YaCHOT OYMKM i 3
ypaxyBaHHAM OCHOBHMX €NeMeHTiB HanbinbLl 3a40BiNbHUX B JaHUW Yac CUCTEM, BUCIOBUTHU Te,
WO 3BMYAMHO BBaXaeTbCHA 3a MpaBufibHE 3 MPUMHUMMNOBOI i NPAKTUYHOI TOYOK 30py B obnacTi
NMOBOXXEHHSA 3 3aCyPKEHUMM i yrnpaBniHHA 3aknagamu» (cT. 1).

Y 4. | TlpaBun BuKNageHi OCHOBHI BUMOrM [O TIOPEMHOIO YTPUMYBaHHSA. BoHM
BCTAHOBIIOKOTb, LLIO «HIXTO HE MOXe BYyTU NPUNHATMM 00 B’A3HUUi 6e3 BignoBigHOMO Hakasy npo
YB’I3HEHHS, NoApobuLi SIKOro 3aHOCATLCA B peecTpy». [pu NOMiWEeHHi 3acyIXeHOro y B'3HULIO
Nomy cnig HagaTh NMCbMOBY iHGOOPMALLitO, LLIO CTOCYETLCA NPaBUS MOBOPKEHHS i3 3aCyPKEHUMU,
aucumnniHapHMx BUMOr, [O3BOSIEHMX 3acobiB OTpUMaHHS iHdopMauil i nogaHHa  cKapr.
HenncbMeHHUX HeobXxigHo iHdopmMyBaTh YCHO. BigOMOCTI NpO KOXHOrMO 3acy)KeHOro MOBMHHI
OyTM npaBunbHO 3anucaHi. Pi3Hi kaTeropil 3acymXeHuX MOBUHHI TpuUMaTUCA pPO3aiNbHO,
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Hanpuknag, 4YonoBikKW i XiHKW, 3acymXKeHi i He 3acymkeHi, ManonitHi i gopocni (cT. 7, 8). YmoBu
TPUMaHHSA 3acyKeHMX MOBMHHI BigNoBigaTn CaHiTapHO-TirieHiYHMM BUMOram. Tam, Ae 3acymKeHi
HOYYIlOTb B Kamepax abo KiMHaTax, KOXeH MOBMHEH MaTu Yy CBOEMY PO3MOPSOXEHHI OKpemy
kamepy abo KiMHaTy. AKWO X € CrifnbHi Kamepu, TO YTPUMyBaT B HUX OCI6 HEOBXiAHO Tinbku
nicna petenebHoro Biabopy, «Wwob yneBHUTUCH, WO BOHU 34aTHI XXUTU pasoM B TakUX YMOBaXx».
Yci NpUMILLEHHs, SKMMW KOPUCTYIOTLCA 3acypkKeHi, NMOBWHHI BiAnoBigaT CaHiTapHUM BUMOram
(BoTpuMaHHs HOopM KyBaTypu UUX NPUMILLEHb, X MiHIManbHOI NNOLL, OCBITNEHHS, OnanioBaHHS i
BEHTUNALT).

3acypKeHi MatoTb NpaBo Ha YNCTWIA | NPUCTOWHUIA OASAT, NOCTINbHY BiNW3Hy, Ski perynspHo
MiHAI0TbCSA. IM cnig HagaeaTy OOCTaTHLO AKICHY DKy | HeOBXiaHy KinbKicTb NUTHOT Boau (cT. 17-
20). Yci B'a3Hi NOBUHHI MaTu Harody xo4a 6 ogHy roagvHy Ha AeHb MPOBOAUTM Ha CBIXKOMY MOBITPI
(ct. 21).

Y yacTtuHi |l BU3HavaloTbCA NpaBuia, 3aCTOCOBHI 40 BU3HAYEHUX KaTeropin 3acympKeHux.

MpaBuna BMXOAATb 3 AEKINbKOX KepiBHUX npuHUMniB. [lo-neplue, 3acympkeHuX kapatoTb
LWNsxoMm no3basneHHs Boni. ToMy TIopeMHa gucuuMnsiiHa He MOBUHHA NOCUIIOBATU CTPaXKAaHHS,
SKi BUTIKalOTb 3 LbOro nosioxeHHs. BignosigHo o ct. 58 [lpaBun «meTol | BUNpaBAaHHSAM
BUPOKY 00 TIOPEMHOro yB'si3HEHHS1 abo B3arani 40 no3baBneHHs BOMi € B KiHLUEBOMY pe3ynbTaTi
3axMCT cycninbcTBa i 3anobiraHHS 3OYMHIB, SKi 3arpoXytoTb cycninbcTBy. Lliei meTn moxHa
AOCArTU TiNbKW B TOMY BMNagKy, SAKWO nicns BigbyTTa TEPMiHY YB'A3HEHHS i Micns NOBEPHEHHs 40
HOPManbLHOro XWUTTA B CYCMiNbCTBI NPaBOMNOPYLIHUK CTaBaB He TifMbK/ rOTOBMM, ane i 3gaTHuUMm
NigKOPATUCS 3aKOHOOABCTBY i 3a6e3nevnT CBOE ICHYBaHHAY.

Mo-gpyre, TIOPEMHUI PEXUM MOBUHEH MO MOXIMBOCTI 3MEHLUYBATU PI3HULIKD MDK XXUTTSM
y B'I3HULI | XUTTAM Ha Boni, ocobnnMBO B TOMY, WO CTOCYETbCA OCOBUCTOI BiANOBIAaNbHOCTI
3acymkeHoro. 3acymKeHi NOBUHHI OyTW BIgNOBIAHMM YMHOM NIAFOTOBMEHI 0O XUTTS Ha BOMi. «Y
CTaBreHHi 40 YB’SAI3HEHUX Crig NigKpecntoBaTh HE iX BUKMIOYEHHS 3 CYCNinbCTBa, a Ty 00CTaBuHYy,
WO BOHW NPOJOBXYKTb 3anuwaTtnca Moro 4neHamu. Tomy rpomafcbki opraHisauii NOBWHHI
3anydyaTtucsa yciogu, e ue MOXnvMBo, A0 chiBnpadi 3 nepcoHanom 3aknagis B LiNAx NOBEPHEHHA
YB'A3HEHUX [0 XWUTTA B cycninbctBi» (CT. 61). [onoBHa MeTa TIOPEMHOIO YB'AA3HEHHS —
npuLWennTn yB’a3HeHUM 6axkaHHA NIOAKOPATUCS 3aKoHaM Micns 3BiNbHEHHsl. B KOXHIA B'A3HULI
NMOBWHHI ByTK Taki nocnyrn, K penirinHe obcnyroByBaHHs, OCBiTa, NpodpecinHa nNiaroToBka i
OpieHTaUisl, BUBYEHHSI KOHKPETHUX coLjianbHUX BUNAaAKIB i KOHCYmbTauil 3 npaueBnaLwTyBaHHS.

Mo-TpeTe, HeobXigHMM iHOMBIAYanbHUIA nigxig. Cnig BXuBaTu pisHUX 3axodiB 6e3nekn go
Pi3HUX rpyn yB’A3HEeHUX. HancnpuaTtnueiwi yMoBU peTernibHO MidibpaHnx yB’A3HEHUX iCHYIOTb Y
BiOKpPUTMX 3aknagax. baxaHo, Wwob KinbKiCTb YB'I3HEHUX, O TPMMAKOTLCA B 3aKpUTUX 3aknagax,
Oyna He gyXe Benuka 3agns Toro, wob moxHa Oyno 3acTocoByBaTW iHOMBIGYanbHUA Nigxig.
HeobxigHo Takox NposiBNATM TypboTy Npo YB’A3HEHMX MiCns X 3BiNbHEHHs (CT. 62 i 63).

Takox, [MpaBuna BumaralTb peTenbHO BigbupaTn nepcoHan, 60 «ycniwHa poboTa
TIOPEMHUX 3aKnagiB 3anexuTb Big CYMIIIHHOCTI Ta FYMaHHOCTI, KOMMETEHTHOCTI M OCOBMCTUX
AaKocTen umx cniBpobiTHUKIBY [3].

Odpyrum 3Ha4YHUM OOKYMEHTOM, SIKUW Ma€ BernvKe 3Ha4YeHHS ONS PO3BUTKY KPUMiHANbHO-
BMKOHABYOro 3aKOHOAABCTBA i NpaBa YkpaiHu € €Bponerncbki NeHiTeHuiapHi npasuna [4; 5].

€BpONEencLKMMU MEeHITeHUiapHUMKU NpaBunaMu NpuAINAeTsCs yBara 3aranbHomy nigxony
A0 opraHisauii BHYTPILLHLOro pPO3MnopsiAKy SiK OOHOTO i3 BaXIMBUX enemMeHTiB pexumy (cT. 49
«BHyTpIiWHIn po3nopsaok mae 6yTn opraHi3oBaHU B MEHITEHUiapHUX yCTaHOBaX 3 ypaxyBaHHAM
BMMOT pexumy, 6esnekn Ta AUCUMNNiHN 3 OA4HOYACHUM HaOaHHSM YB'A3HEHWM YMOB YTPUMAaHHS,
sKi 3abe3nevyoTb NMOLCBKY TiQHICTL Ta NMOBHE BMKOHAHHA NporpamMu 3axofiB BignosigHoO 00
MpaBuna 25 (nepepbavatn 30anaHcoBaHy nporpamMy 3axoAiB; HagaBaTM  3aCymKeHUM
MOXINUBICTb NPOBOONTU Ha LEHb CTINbKM Yacy 3a Mexamm CBOIX KaMep, CKifbkn HeobxigHo ons
HOpMarnbHOI JIIOACBLKOI Ta couianbHOI B3aemMogil; Ao3BonATn 3abesnevyBaTtn notpedbn gobpobyty
3acymkeHnx; ocobnuay yBary npuainsati notpebam 3acymkeHux, ski ctanm xxepTeamu gisnyHoro,
ncuxosoriyHoro abo cekcyarnbHOro HaCI/IJ'IbCTBa)»' cT. 50 «3 ypaxyBaHHAM 3abesneyeHHs
BHYTPILWHBLOro po3nopaaky, 6esnekun i pexumy, ye'a3HeHuM mae 6yt [o3BoneHo obrosoproBaTu
NMATaHHA LWOAO 3aranbHUX YMOB YTPUMaHHS, iX BapTO 3aoxo4vyBaTW JOBOAWUTU Ui MUTaHHS OO
BigOMa agMiHiCTpauii NeHiTeHuiapHOT yCTaHOBWY.

Bneplwe eBponencbki NeHiTeHuiapHi npasBuna BUPIWYKOTb MUTaHHA npo  Geaneky
3acypKeHNX i BKasyloTb, WO «3axoau Gesneku, siki BXMBAKTLCA OO0 OKPEMUX YB'SA3HEHWUX,
NOBUHHI BYyTM MiHIManbHO HeoOXxigHMMKM Ona 3abe3neyeHHs TXHbOro HaZiNHOrO YTPUMaHHSA» i
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YTOYHIOKOTh, WO «be3neka, ska 3abesnevyeTbcs isndyHuMmM HGap’epamu Ta iHWUMKU TEXHIYHUMU
3acobamun, Mae JONOBHIOBATUCA 3axogamu ©Gesneku, siki 3abesnedvye aBapiliHMIiA nepcoHan, Lo
crocTepirae Ta 3Hae yB'A3HeHuUX, siki nepebyBatoTb Nif IXHIM KOHTporemM».

3asganerigb, SK BKa3ylTb €BPOMNEWCHbKI  MeHiTeHuiapHi npasBuna, Bigpady nicng
HaOXOMKEHHSA YB'A3HEHUX 0O YCTaHOBU, MyCUTb NPOBaANTUCA X OLIHKa 3 METOK BU3HAYEHHS: a)
Hebe3nekn, AKy BOHN CTAaHOBUTUMYTb A115 CYCNinbCTBa y BUNAAKY BTedi; 6) pu3unky Toro, LWo BOHU
cnpobyloTb BTeKTM abo caMocCTinHO, abo 3a CnpusiHHA 330BHI. KOXHWUW YB’A3HEHUN MYCUTb
YTPMMYBaTUCH B PEXUMHUX YMOBaXx, SIKi BiAMoBigaloTb UMM PiBHAM pu3unKy. PiBeHb HeobXigHWMx
PEXUMHUX 3aXOAIB PErynspHoO nepernagaetbca NPOTAromM ycboro nepiogy nepebysaHHs ocobu B
YB’SI3HEHI.

€Bponencbki MNeHiTeHuiapHi npaBuna BU3HAYalTb [OMOBHI €feMeHTU BignoBIgHMX
TBOPYMX pPEXMMIB. Teopie KpUMiHanNbHO-BUKOHABYOrO MpaBa BW3HAHO, WO [OMOBHUMMU
nepegymoBamu YCNilLLHOMO BWUNpPAaBREHHs i pecouianisauil € rotoBHiCTb i gobpa Bons camux
3acypKeHnX i edpeKkTMBHe CniBpOBITHULTBO MiX YCTAHOBOK Ta BiNlbHMM cycrninbcTBoM. [Npasuna
pekoMeHAyTh, Wob sKkomora weuale nicns HaaXoMKeHHss A0 YCTaHOBW NPOBOAMMACS OLiHKa
YB'AI3HEHUX 3 Ornsdy Ha Te, Y4 CTAaHOBMATb BOHM 3arpody Ans 6e3nekn iHWux yB’sa3HeHux abo
B’AA3HNYHOrO MepcoHany 4u BiABigyBadiB LUUX YCTAHOB, Ta YN € MMOBIPHICTb TOrO, LLIO BOHM caMmi
MOXYTb 3anogidatn cobi wkogy. MawTb OyTn po3pobneHi 3axogun, aki 3abesneuvyoTb 6esneky
YyB'A3HEHMX, NepcoHany neHiTeHuiapHoi yCTaHOBM Ta BCiX BiABigyBauiB, Ta SKi 3MEHLUYOTb 40
MiHIMYMy PU3WK HacunbCTBa Ta [HWWX MNOAiA, SIKi HecyTb 3arpo3y 6esneui. MaloTb Takox
34iMCHIOBATMCA BCi MOXNWBI 3ycunnsa gns Toro, wob Bci yB'A3HeHi mornu 6patyM yyactb y
WodeHHMX 3axodax B ymoBax Oesnekn. 3acymKeHi MOBWHHI MaTW MOXIMBICTb KOHTAKTy 3
nepcoHanom y Oyab-akMi 4ac, y TOMY 4YMUCAi BHOMI. Y MEHiTEeHUiapHUX YyCTaHOBax MOBUHHI
AOTPMMYBATUCS 3aKOHM KpaiHW LLOJO0 OXOPOHM 300pOB’'s Ta Besneku.

MepcoHan, skui GesnocepedHbO Npawloe i3 3acymKeHUMK, MOBUMHEH OyTM HaBYEHWI
MeTogaMm, sKi O03BOMAKTb WMOMY CTPUMYBaTU arpecuMBHUX YB'A3HEHUX 3  MiHIManbHUM
3aCTOCYBaHHAM CUIN.

Pasom 3 Tum, BUXxoasuM i3 JocBigy 3apyOiKHUX KpaiH, NOBMHHI ByTW BUKOPUCTAHI Taki
3acobu noninweHHa AieBOCTi  KPMMiHANbHO-BUKOHABYOl CUCTEMW B Takux Hanpsamkax: 1)
cniBnpausa gepxas y BUPOBMEHHI MiXKHapOoAHWX CTaHAapTiB B 06nacTi BUKOHAHHA KpUMiHaNbHUX
nokapaHb; 2) nibepanisauis neHITEeHUiapHOi CUCTEMM, BUMNpPaBMEHHS Ta pecolianisauis
3acympkeHnx; 3) BOOCKOHANeHHSs BHYTPIWHbOAEPXaBHUX MEXaHi3MiB  BMKOHaHHA  HOPM
MDKHapOAHOro neHiTeHuiapHoro npasa; 4) NowyK BapiaHTiB HanedEeKTUBHILLOro BUKOHAHHS
no3basrieHHsa Boni i 3acobiB BNNMBY Ha 3acypKEeHWX CTOCOBHO 3IOYMHLUIB, SIKi MOXYTb 6yTn
BUNpaBneHi; 5) pospobka pauioHanbHUX crnocobiB BMKOHAHHS Mo036aBneHHs BOSI BigHOCHO
BGaraTokpaTHUX PeuUMAMBICTIB Ta IHLWWX KaTeropin 3acymKeHuX, ynepto He Baxaloumx ctatv Ha
WNsax BunpaeneHHs. HanedekTuBHiWMM € CcyBOpO iHAMBIAyanbHWW Migxig, noB’s3aHuiA i3
3ary4eHHsAM Pi3HOCTOPOHHIX haxiBuiB, O BUMArae KpynHUX matepianbHux BUTpaT; 6) po3pobka
npobnem HaginHOCTI OUiHKM CTYMNEeHA BUNPAaBMEHHA 3aCyKEHNX, CTBOPEHHS ONTUMarbHUX YMOB
ANA  NnaBHOro nepexody Bid TIOPEMHOI CyOKynbTypu [0 XUTTA nNicns  3BifIbHEHHA 3
NeHiTeHLiapHOT YCTaHOBW, HagaHHSA 3BiflbHEHOMY LOCTAaTHBOI AONOMOIM B aganTtauil 40 XUTTS Ha
BOni.

Lo cTocyeTbCcA nuUTaHb NPaBOBOrO PEryntoBaHHA PexuMy BWKOHAHHS Ta BigOyBaHHS
nokapaHHsi y Buai no3baBneHHs BOMi, TO BOHW BUPILLYIOTLCS Y Pi3HUX KpaiHax no-pisHoMY.

HanBinbw cxoxi pilleHHA NPUAHATO Yy KpaiHax, siki B MMHynomy ©ynu pecnybnikamu
CPCP (Hanpuknag, Pocincbka ®epepauia, AsepbangxaHcbka Pecnybnika, Pecnybnika
binopycek, pysia, Pecnybnika Mongosa, Pecnybnika TagpkukuctaH, EcToHis Ta iH.). ChinbHiCcTb
KOMULLIHLOTO ICHYBaHHSA NOPOAXKYE BUPOBEHHS 1 CMiNbHUX 3ax04iB 3 NonepemKeHHs: peumamBHoOT
3MOYUHHOCTI.

BianpaBHMM BU3HAYEHHSIM € NOHATTA pexnmMy, BUpobrneHe y cnisnpaui KpaiH-ydacHuUUb y
pamkax MixnapnameHTcbkol Acambneil HesanexHux kpaiH y CaHkT-lNeTepbypsi, (npeacrtaBHUKOM
Ykpainn 6yB npod. TpybHukos B. M.) i 3akpinneHum y cT. 82 KBK P®: «Pexum y BunpaBHUX
yCTaHOBaxX — BCTaHOBMEHMW 3aKOHOM i BiAMOBIAHMMW [0 3aKOHY HOPMAaTUBHUMMK NPaBOBUMMU
aKkTaMu nopsigoK BMKOHaHHA | BigbyBaHHs no3baBneHHs BOSi, WO 3abe3nedye OXOpPOHy Ta
i30M4LiH0 3acypKeHUX, NOCTIMHUIA Harnsag 3a HUMMK, BUKOHAHHS MOKNageHuX Ha Hux oboB’a3KiB,
peanisauito iX npae i 3aKOHHUX iHTepeciB; 0cobucTy Geaneky 3acyKeHNX i nepcoHany, po3aifibHe
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TPUMaHHA Pi3HMX KaTeropii 3acymkeHux; pi3Hi YMOBM TPUMaHHSA 3anexHo Big BUAY BUMNPaBHOI
yCTaHOBW, NpU3Ha4YeHo! CyAoM, 3MiHa YMOB BigbyBaHHA NokapaHHs» [6, c. 223-279].

|AEHTMYHI BU3HAYEHHS NOHATTA pexunmy My 6auumo y cT. 73 KBK Pecnybniku Binopyce, ¥
cT. 74 Kogekcy AsepbangxaHcbkoi Pecnybniku npo BUKOHaHHS nokapaHb: [86, c. 5-52]. Y cT1. 24
3akoHy [pysil Npo yB’'sisHeHHA nig BapTty: Y cT. 77 KpuMiHanbHO-BUKOHABYOrO KOLEKCY
KasaxctaHy « OCHOBHi BUMOIM IO peXuMy BUNpPaBHUX yCTaHoBy: [7, . 136—188].

Y 3akoHi ECTOHII Npo BMKOHAHHA NokapaHb, MNOB’A3aHUX 3 i30M4Li€0 Big CyCcninbcTBa He
MICTUTbCSI OKPEMOi HOpMUW, B fKiM Byno © BM3HAYEHHS MOHATTA pexumy, npote B HaraTbox
CTaTTAX pPo3rNsaaTbCa NOro okpemi enemeHTn (cT. 8 «3aranbHi yMOBU TPUMaHHS Y B'A3HULAX
3akputoro Tuny», cT. 10 «3aranbHi yMOBW YyTPUMaHHS Yy B'AA3HUUI BigKPUTOro Tuny», cT. 12
«[pUHUMN pO3ainNbHOrO TpUMaHHSA», CT. 16 «lHOouBigyanbHa nporpaMa BUKOHAHHS MOKapaHHS
BIJHOCHO yB’A3HEHOro» Ta iH.).

OpieHTMpoM sk B Teopil Tak i B NpakTuuUi ON9 HaWOi AepXaBu MOXe CTaTu He Tinbku
3aKoHO4aB4Ye BpErysnoBaHHs, ane M JOBrocTpokose (NpoTarom 6aratbOX MOKOMiHb) 34iIMCHEHHSA
Ha NpakTuUi BUKOHaHHSA 1 BiAbyBaHHA NokapaHHA y BuAi No3baBneHHs BONi y 3axigHUX KpaiHax
ANa BUKOpUCTaHHA Yy cebe B npoueci peopMyBaHHSI YKpaiHCLKOI NeHiTeHuiapHOI cuctemu, a
TakoX BWSABIIEHHSI MPOrPeCUBHUX TEeHAEHUIn Yy [AiANbHOCTI YCTaHOB BWKOHAHHA MoKapaHb.
Cuctema BUMKOHaHHA KpUMiHaNbHUX MOKapaHb MNOBWMHHA cTatM 6GinblW  BiAKPUTOW, MeEHL
dopManisoBaHold, a T[OfIOBHE — OpPIEHTOBAHOK Ha BUPILIEHHS OCHOBHOMO 3aBOaHHS:
BUMNpAaBREHHs i pecouianizauiio 3acymKeHMX i MOBHOLUHHE iX BKIOYEHHS B XUTTA CycninbCTBa
nicns BigOyBaHHS NokapaHHS.

Byab-gKkuMiA NO3NTUBHUA LOCBIL NOBOMKEHHSA i3 3acymKeHUMW Ccrig ynpoBagKyBaTu B
npakTMKy poboTn B JaHWA 4ac, a He TOoAi, KONW BXe cKnageTbCs MNeBHa nicnspedopmeHa
CUTyaUisl y BUKOHAHHI NOKapaHHS.

EdeKkTMBHICTb CUCTEMM BUKOHAHHS NOKapaHHS CbOrofHi BU3HAYaeTbCsa pecoLianisauieto
3acymkeHnx Ta ix couianbHOK aganTauieto nicns 3BiNbHEHHS, Nig KO CNig po3yMmiTu TpuBanun
npouec, Wo Ma€ B CBOIN OCHOBI CKNagHWMA KOMMMEKC MCUXONOro-nefaroriyHnX, €KOHOMIYHMX,
MEeANYHUX, IOPUONYHUX | opraHi3auinHUX 3axoniB, CNpsMOBaHMX Ha (POPMYBaHHS Y KOXHOrO
3acymKeHoro 3aibHOCTI 1 rOTOBHOCTI 40 BKIOYEHHS NicNs BigbyTTa NokapaHHsS B 3BMYalHi yMOBU
XWUTTS cycninbCTBa.

Llen npouec npunyckae 3aCBOEHHSA efleMeHTapHNX HOPM, LLIHHOCTEN i 3HaHb, HEOBXIAHUX i
AocTaTHIX Ans Toro, Wwob 6yTK BKMOYEHUMN B XXUTTS CyCninbCTBa.

KpaiHn €BponencbKoi crniBaApY>KHOCTI BXe HaKOMUYMM AOCTaTHIA OOCBIO BUNPaBEeHHS i
pecouianizauii 3no4YnHuiB, WO BiabyBanu nokapaHHa y sBurnagi noséaesneHHs soni. He gusnsaumce
Ha HauioHarnbHi 1 iHWI 0coBnMBOCTI, X AOCBI4 403BONUTL 3a0LLaANTU Yac | YHUKHYTM NMOMUIIOK B
nepebynoBi AiANbHOCTI YCTAaHOB, BUKOHYHOUMX KPUMIiHArbHI NOKapaHHsS, BpaxyBaTu CBOI MiCLEBI
YMOBU | poO3pobuTK, MOXNIMBO Oinblwl edeKTUBHY, YKPaIHCbKy CUCTEMY BWMPaBMEHHS i
pecouianisauii oci, Wo nepecTynmnn 3akoH i LWo 3HaxoaaTbCa B MicUaX No3baBfeHHs BON.

[doctaTHbO edeKTMBHO BCi Ui NUTaAHHA BUPIWYIOTLCA Y KPUMiHANbHO-BMKOHaBYOMY
3akoHofdaBcTBi PepepatuBHoi Pecnybnikn HimeyumHn (®PH). 3 XVI cT. ax oo TenepiwHbOoro
Yyacy XapaKTepHOK PUCOK KPMMiHAMBbHO-BMKOHABYOI NOMITUKA HimeuunHn OGyna KOHKypeHLUis
MEeTW [iSNbHOCTI MO BUKOHAHHIO KPUMIHANbHUX NokapaHb y BUAi no36asrieHHsA BOMi: CTpaxaHHs i
3HELUKODKEHHA 3N0YMHLUSA (3aXUCT CycninbCcTBa Bif, 3NMOYMHHUX MOcAraHb) 3 ogHoro GokKy i horo
pecoujani3auisa (BUNpaBneHHss BWXOBaHHA) — 3 iHWOro. IcTopia neHiTeHuiapHoi cuctemu
Hime4yynHn nokasye, WO He AMBNAYMCbL Ha hakTU perpecy B AeskKi nepioau, KpuMiHanbHO-
BMKOHaBYa MosiTvka nae HanpsiMoM rymaHisauii NOBOIKEHHS 3 YB'A3HEHUMMU, MiABULLEHHS PiBHS
rapaHTii JOTPUMaHHA X OCHOBHMX NpaB, a TaKoX B MparHeHHi ix pecouianisauil B npoueci
BUKOHaHHS NokapaHHs [8, ¢. 184—-190; 9; 10, c. 88-92; 11, c. 64-68; 22, c. 27-31; 13, c. 33-36,
14].

BUKOHaHHA KpuMiHanbHUX nokapaHb B HiMe4yuHi 3HaxoauMTbCA B KOMMNETeHUji
MinictepcTtBa toctuuii PPH i pernameHTyeTbeca degepanbHUM 3aKOHOM, SIKMA HAByB YMHHOCTI 3 1
ciyHa 1977 p. MNepen yctaHoBamMu, BUKOHYHOUMMW MOKapaHHS, 3akoHOoAABeLb NMOCTaBUB rONOBHE
3aBfaHHs, WO Nonsrae B Taki opraHisauii BUKOHAHHS MOKapaHb, NpW SKin 3acympKeHun nicns
3BiflbHEHHA OyB OM 3g0aTHUA HECTM couianbHy BiAMNOBIAANBHICTb 32 CBOK MOBEAIHKY i XUTU B
CYCNifbCTBi, HEe MOPYLUYIOYN 3aKOHIB. HanronoBHiWNM 3aBOaHHSAM CUCTEMU BUKOHAHHS MOKapaHb
€ 3aKOHOCIYXHSIHE XUTTS 3acyXeHOoro nicns 3BinNbHeHHs [13, c. 22-24].
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[HWKMKN cnoBamMn — YCTAHOBW BUMKOHAHHSA MOKapaHb MOBWHHI BUNyCKaTu 3i CBOIX CTiH
nogen, ski BUNpaBuinCs, NPOMLLM eTanu pecouianisauii, 1 roToBi XXUTWU B HOBMX YMOBax Ha
Boni. Llnum igeam npucesyeHi mamxe yci ctatti KpymiHanbHO-BMKOHaBYoro kogekcy ®PH.

He anBns4dnch Ha Te, WO 3aKOH NPO BMKOHAHHSA KPUMiHaNbHUX NokapaHb EANHWUIA NS BCiX
3emenb OPH, ymoBM onst noro peanisadii B KOXHIiN begepanbHin 3emni pisHi. OgHieto i3 3emenb,
wo pgobunacsa Hanbinbwunx ycnixie y cnpasi BUMNPaBIEHHSA i pecouianisauil 3acyaXeHux Ao
nosbasneHHs Boni, € 3emns lNiBHivyHUI PerH-Bectdanis, ae npoxmeae 6nm3bko 18 % HaceneHHs
BCiel HimeuunHu.

Y 3B’A3Ky 3 TUM, LLO MPUYMHN 3NOYUHHOT NOBeAiHKkM 3anexaTb Big 6eanidyi ocobuctmx i
coujanbHMX YMHHWKIB, ONSA BUPILLEHHA 3aBOaHHA BUMpaBneHHs | pecouianisauii 3mouMHUiB
HeoOXigHMA A0 KOXHOro 3 HUX AudbepeHuinoBaHun, iHAMBIgyanbHWWA Nigxig, Wo npunyckae
BMKOPUCTOBYBaHHA HaveeKkTUBHIWNX ¢opM i MeToAiB coujianbHO-BUXOBHOI poboTn. 3 uieto
meToto B 3emni [liBHiYHMI PenH-BecTtdania ctBopeHa ncmxonoriyHa cnyxba, € cneuianbHa
TIOPMa-pO3MOAINbHUK, LLIO € OAHOYACHO AiarHOCTUYHUM LLeHTPOM. TOMY BCi NOBHOMITHI, SIKi MalOTb
rpomagaHctBo ®PH, 3acymkeHi oo nosbaBneHHs Boni Ha TepmiH Ginblie ABOX pokiB, nicns
HabpaHHSA BUPOKOM YMHHOCTI HAaNpaBnslTLCA B L0 TIOPMY, Sika po3TalloBaHa B M. XareH.

Takox CBOI NO3NTMBHI OCOBIMBOCTI BUKOHAHHSA MokapaHHA € i y ®paHuii. [NeriTeHuiapHa
cuctema PpaHuii € cknagoBowd 4YactuHol  MiHictepctBa tocTuuil i 6esnocepenHbo
NignopsiAKOBYETLCA aAMIHICTPATUBHOMY OpraHy, SIKMin HasMBaeTbCA « TropeMHa aaMiHicTpaLisy.

®paHuia goctatHbo obepexHo (BTiM, 8K i 6inNblWicTb iHWMX €BPOMENCBbKUX KpaiH)
3aCTOCOBYE A0 CBOIX rPOMaAsH Taky Mipy nokapaHHsi, ik No30aBneHHs BOMi, | Takuin 3anobikHMN
3axig, SK YyTpMMaHH4 nig BapTol, ClpaBeanuBo BBaXkakouum, WO B BinbLWOCTI BUNagkiB isonsauis
NanHY Big CycninbCcTBa 30BCIM HE CMpUSie MOro BUNPAaBIEHHIO i pecouianidauii. [yxe wnpoko y
®paHuii 3aCcTOCOBYIOTLCA TaKi 3axodn, K YMOBHE 3acCyKeHHs 3 BMNpoOyBanbHUM TEpMiHOM,
CYCnifIbHO KOPUCHI poBoTw, WTpadwm.

CepegHa TpuBaniCTb YyTpUMaHHS YB'A3HEHOro B Micudx no3dasneHHs Bosi y PpaHuii
ckrnagae 8 wmicsuis, a B cnigyomy izonatopi — 4,2 micaui. Y paHuy3bkux THOpMax LUMPOKO
BMKOPUCTOBYETLCH YMOBHO-AOCTPOKOBE 3BiflbHEHHS. [15].

CBol 0co6nMBOCTI BUKOHAHHS | BiabyBaHHA nokapaHHS y BUAi No3baBneHHs BOMi iCHYIOTb
y Cnonyyennx Ltatax Amepukun (CLUA) [16, c. 78-80]. YB'a3HeHi B CLUA yTpumyoTbCa §IK Y
TIopMax (prison), Tak i B isonsgTopax TMM4acoBoro ytpumanHs (jail), ae TpumatoTbes nigcnigHi, a
Takox BiabyBalTb NOKapaHHS 3acyKeHi Ha HeBenuKi TEPMiHW.

Kaxxyun npo HeoOXigHICTb yNpoBafXXeHHS Yy BITYN3HAHY MpakTuUKy 3apybikHoro gocsigy
BUKOHAHHS MOKapaHb, Crig 3a3HaunTu, WO neHiTeHuiapHa cuctema CLUA mano 4oro pae
NO3UTUBHOIO | NOBYAasibHOIO Ans HaLOi KPMMiHabHO-BMKOHABYOT CUCTEMM.

B amepukaHCcbkux TiopMmax Tak camo, 8K i B YKpaiHi, € kamepyn Ha 60-80 4onosik,
NPUMYLLEHNX A0 MNOCTIMHOIO i HANTICHILLIOro CMifNKyBaHHSA OAWH 3 OAHUM, MPOTe CnocTepiraeTbCa 1
iHWa KpawHiCcTb. Y BUMpaBHUX YCTaHOBax TWUMY «MaKCU-Makcu», obnagHaHuX enekTPOHHUMWU
3acobamMn KOHTPOIO i CNOCTEPEXEHHS, 3A4INCHIOETBCA ifes LLOHAMMOBHILWOT i3onauii B'a3HsA. BiH
BinOyBae mMokapaHHA B OOMHOYHIN Kamepi, obnagHaHin Aywem i Tyanetom, BiIOKPUTUM
MangaH4YMkoM [OnS NPOrynsHOK i BNpas; BiH OAEpPXYye MOCUNEHe XapyyBaHHS i Npu LbOMY
3HaxoauMTbCs B NOBHIN i30nsUii Big cobi nogibHux. Cuctemy, sika Hagae yB’I3HEHOMY «KUTTEBUN
NpoCTip» Nrowe B OAWUH METP, MW CXUIbHI Ha3BaTu HenogsaHow. Arne 3 NOBHUM NPaBoM Le
BM3Ha4YeHHA Moxe OyTn 3acTocoBaHO | CTOCOBHO CUCTEM, LWO MNpUpiKawTb MOAUHY Ha
BaraTopi4yHy caMOTHICTb. Bca pisHMusa nuwie B CTPYKTYpI L€l HeNMOASHOCTI: di3nydHi CTpaxaaHHA
CKOPOYEHI A0 MiHIMYMY, TOAI SIK €TUYHI AO0BEeAEHI 40 MaKCUMyMYy.

Y CLIA icHye wmnpoka Mepexa HeypsiAoBUX OpraHisauin, siki onikytoTbca npobnemamu
BMMNpaBHMX 3aknagis. Y KOXXHOMY BUMpPaBHOMY 3akrnafi nepefbadeHo WTaTHI nocagn Kanenaxis.
Ak npaBuno, Taki rpomagsHcbki ob’egHaHHa € QIHAHCOBO He3aneXHWMM Ta CYTTEBO
gonomaratoTb y peabinitauii B’asHiB. Y Texaci, e KpumiHanbHoO-BMKOHaB4Ya cnyxba € nigepom B
ranysi cnisnpaui 3 rpoMagcbkuMu OpraHisauisMu, nNpoBiOHUMW OpraHi3auisMu Takoro Tuny €
MixxHapogHa peniriiHa micia «BcecsiTHe TiopemHe CrniyxiHHSI» Ta BceaMepuKaHCbka rpoMazcbka
opraHizauia binna acca «Xutu lNMepemaratoum», §Ki yCrilWHO CRIBNPaUOTb 3 TEXacbKUM
OenaptameHtom 6inbwe 30 pokiB. BoHW € iHiLiaTOpaMn, OCHOBHMMW CMOHCOpaMK Ta
opraHizaTtopamMu Linoro psgy cnewianisoBaHux Nporpam Ta NPoeKTiB, CpsAMOBaHMX, NepLu 3a Bce,
Ha couianbHy peabiniTauio, OyXOoBHE BiOPOMAXKEHHA Ta pecouianisauito 3acymkeHux. [Jeski 3
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iHiLiOBaHNX UMMKM OpraHisauisMy nporpaM HWHI BUKOPUCTOBYIOTLCS W IHWIMMK opraHidauisiMu
nogibHoro Tvny B iHWKX wTaTtax [17].

Y BenukobpuTaHii ceprno3HO CTaBNATbCA A0 PEenirinHUX nepekoHaHb YB'A3HEHUX, TOMY
npy B’A3HMLAX YacTo YHKUIOHYIOTL Uini penirinHi  Komnnekcu—xpamu Ans npoTecTaHTiB,
KaTonukiB i mycyrnbmaH. KpiMm Toro, mMosiogi aHrninui, Wwo 3HaxoasaTbCsl B Micusix no36aBreHHs
BONi, MalwTb Harogy AWUCTaHUIMHO BYMTUCH B KOnegxax, onaHoByBatu npodpecito. Towmy,
BMILLOBLUM Ha cBOBOAY, KONMULLHI YB'A3HEHI MatoTb LLAHC 3HAUTU NPUCTONHY poboTy.

Y LWeenuapii icHye 6nmsbko 170 ycTaHOB ANS BMKOHAHHS BUPOKIB Cydy i MPUMYCOBUX
akTiB. Takox € 6nm3bko 20 cepedHix i KpynHMX BUNPaBHUX YCTaHOB, Ae Mictutbes Big 100 go 200
yB’AI3HEHUX. | nuwe B ABOX BUMNPaBHUX yCTaHoBax KpaiHun Mictutbcs Binbwe 300 yB'a3HeHux. Y
cepenHbOMY KiNbKICTb OCi0, L0 3HaXo4AaTbCA B MiCLsIX NO36aBeHHs BOSi, KONIMBAETLCS B MeXax
5 Tuc. [nga LWBenuapii xapakTepHo Te, WO B Ui KpaiHi iCHYt0Tb NPUBAaTHI BUNpPaBHi yCTaHOBU

Y cobepi ynpasniHHa [epxaBHOT NeHiTeHuiapHOi cnyx6u YkpaiHn dyHkuioHye 177
ycTaHoB. [py LUbOMY B yCTaHOBax BMKOHAHHS MOKapaHb Ta Chigyux i3onsaTopax, po3TalloBaHUX
Ha TepuTopil, LLO KOHTPOMETLCA YKpalHCbKOK Bnagoto, Tpumanock 70 873 ocib. YkpaiHa
BiJHOCUTBCHA 00 AepXaB 3 HanBULWMMK MoOKasHukamu yBasHeHux Ha 100 Tuc. HaeneHHsa (B
cepenHbomy 347,7), AsepbanpxaH (417), Npysia (541,2).

OTXe, TOYHe | HeyXurbHe JOTPUMaHHS npa., cBobO i 3aKOHHMX IHTEPECIB 3aCyKEHUX €
nigcTaBoK YCNIWHOro 3A4IMCHEHHA BCIX BUMOTM PEXMMY BUKOHAHHA i BigOYyTTA MoOKapaHHS |,
3pEeLUTOor, AOCArHEHHS Linen nokapaHHsI.
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INTERNATIONAL LEGAL EXPERIENCE OF MAINTENANCE OF A MODE OF EXECUTION
AND PUNISHMENT SERVING IN IMPRISONMENT

T. MIRONYUK

Social, political, economic and ideological crisis of society, aggravated crime situation
inevitably affected the functioning of the Penitentiary Service of Ukraine, which is in the process
of reforming and always received negative assessments of their activities by the state and public
structures. One of the criteria for assessing the level of civilization of the state is the state of the
system, the attitude of society towards people who are held in detention, their living conditions
and life, democracy and humanity in it.

The main objective of the prison system is correct and re-socialization of prisoners. But
for many years it has performed poorly, and financial institutions and home state prison service
does not meet the basic requirements, let alone international standards. The crisis of the
penitentiary system has affected both the legislative and institutional spheres in all its main areas
- educational, operating, domestic, human resources and others.

The current difficulties in prison supplemented to some extent lack of definition of the role
in the implementation of the regime of imprisonment, their means of support and efficiency.
Mode as a complex socio-legal category and Law Institute is an expression of materiality criminal
punishment of imprisonment, which to this day remains the primary and most effective means of
combating crime.

According to Article 3 of the CEC of Ukraine Ukraine should take into account the
recommendations of international organizations and treaties on penal and treatment of prisoners,
the regime and execution of sentence of imprisonment. This provision corresponds to Art. 9 of
the Constitution of Ukraine, which states that international treaties ratified by the Verkhovna Rada
of Ukraine, are part of the national legislation of Ukraine. The conclusion of international treaties
that contravene the Constitution of Ukraine is possible only after appropriate amendments to the
Constitution of Ukraine. In some cases international norms take precedence over national.

So, penal legislation takes into account international law not to their full extent, but only
ratified standards, recommendations, not binding for Ukraine, although subject to a maximum
take into account in law-making. In the Standard Minimum Rules for the Treatment of Prisoners
states that not all of these rules can be applied universally and simultaneously.

International legal acts relevant to the penal legislation of Ukraine, is primarily the
Universal Declaration of Human Rights adopted by the UN General Assembly on 10 December
1948, the Charter of the United Nations Declaration of Basic Principles of Justice for Victims of
Crime and Abuse authorities in 1985 and others. [1, p. 3-231; 128].

International regulations that contain rules, recommendations of major interest to the
Penal Law of Ukraine must include the following: 1) Standard Minimum Rules for the Treatment
of Prisoners, adopted Aug. 30, 1955 The first UN Congress on Crime Prevention and the
treatment of offenders, Geneva [2]; 2) UN Standard Minimum Rules on proceedings regarding
juvenile (Beijing Rules), 1985 .; 3) Code of Conduct for Law Enforcement Officials from. General
Assembly resolution 1978 .; 4) Principles of Medical Ethics concerning the role of health
professionals in the protection of prisoners and detainees from torture and other cruel, inhuman

181



KNOWLEDGE*EDUCATIONLAWMANAGEMENT N3 (15) 2016

or degrading treatment or punishment. General Assembly resolution 1982 .; 5) Summary of
principles for the protection of all persons subjected to detention or imprisonment in any form,
1989 .; 6) The International Covenant on Civil and Political Rights 1966 (ratified by the USSR in
1973 and came into force in 1976).

It should be noted that the provisions of these international legal instruments are used to
determine only the bases of the legal status of individuals in the criminal justice system, and
some of them are directly related to the execution of sentences and the treatment of prisoners.

Among the large number of international instruments that have both a general and
immediate importance to the penal law of Ukraine, should be made, first of all, two acts: the
Standard Minimum Rules for the Treatment of Prisoners and the European Prison (prison) rules.

Standard Minimum Rules for the Treatment of Prisoners are among the most complete
and detailed international documents defining the framework treatment of persons deprived of
their liberty [2, p. 230-319]

The Rules specify that they do not have the status of binding international law, and "are
intended to generally recognized based on the achievements of modern thought and with the
main elements of the most satisfactory in the present system, express what is usually considered
for correctly with fundamental and practical points of view in the treatment of prisoners and
management of institutions "(Art. 1).

In part. | Regulations set out the basic requirements for maintenance of the prison. They
establish that "no one can be taken to prison without a corresponding order of detention, the
details of which are recorded in the register." When placing sentenced to jail he should provide
written information concerning the rules of treatment of prisoners, disciplinary requirements,
authorized means of obtaining information and making complaints. llliterate should be informed
orally. Information on each convict must be properly recorded. Different categories of prisoners
should stay separate, for example, men and women, convicted and not convicted, young adults
(Art. 7, 8). The conditions prisoners must meet hygiene requirements. Where prisoners sleep in
their cells or rooms, each must have the separate chamber or room. If there is a common
camera, keep these individuals need only after careful selection, "to ensure that they are able to
live together in such conditions." All premises used by prisoners must meet sanitary
requirements (compliance with the cubic capacity of the premises of minimal space, lighting,
heating and ventilation).

Prisoners have the right to a clean and decent clothes, bed linen, regularly changed.
They should provide enough high-quality food and drinking water required number (p. 17-20). All
prisoners should have the opportunity to at least one hour a day to spend outdoors (p. 21).

Part Il determined rules applicable to certain categories of prisoners.

Rules out several guidelines. First, prisoners punished by imprisonment. Therefore
prison discipline should not aggravate the suffering that stem from this provision. According to
Art. 58 Rules "purpose and justification of a sentence to imprisonment or even to deprivation of
liberty is ultimately the protection of society and prevent crimes that threaten society. This goal
can be achieved only if after serving a term of imprisonment and return to normal life in society
offender became not only willing, but also able obey the law and to ensure its existence. "

Second, the prison regime should be possible to reduce the difference between life in
prison and life in the wild, especially in regard to the personal responsibility of the convicted
person. Prisoners should be properly prepared for life in the wild. "The treatment of prisoners
should emphasize not their exclusion from society, and the fact that they remain members.
Therefore, civil society organizations should be involved wherever possible in cooperation with
the staff of institutions in order to return prisoners to life in society "(p. 61). The main purpose of
imprisonment - prisoners instill a desire to obey the laws after release. Each prison should be
services such as religious services, education, training and orientation, the study of specific social
cases and employment counseling.

Thirdly, it requires an individual approach. It should take various precautions to different
groups of prisoners. Favorable conditions are carefully selected prisoners in open institutions. It
is desirable that the number of prisoners held in closed institutions was not very large in order to
be able to apply individually. It should also take care of the prisoners after their release (Art. 62
and 63).
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Also, the rules require carefully selected staff, for "the successful work of prison
establishments depends on the integrity and humanity, competence and personal qualities of
employees" [3].

Another significant document, which is important for the development of penal law and
the rights of Ukraine is the European Prison Rules [4; 5].

European prison rules focuses on the general approach to internal regulations as one of
the important elements of the regime (Art. 49 "Internal Rules must be organized in prisons with
the requirements of regime security and discipline while providing conditions of prisoners, which
provide human dignity and full implementation of the program of measures pursuant to Rule 25
(provide a balanced program of activities, to provide to prisoners the opportunity to spend a day
as much time outside their cells as necessary for proper human and social interaction; let meet
the needs of the welfare of prisoners, pay special attention to the needs of prisoners victims of
physical, psychological or sexual abuse) "Art. 50" Subject to the provision of internal order,
security and regime, prisoners should be allowed to discuss issues of common welfare, they
should be encouraged to bring these issues to the attention of prison administration ".

For the first time the European Prison Rules decide on the safety of prisoners and
suggest that "security measures taken for individual prisoners should be the minimum necessary
to ensure their safe keeping" and specify that "the security that is provided by physical barriers
and other technical means, must be complemented by measures of security that provides
emergency staff knows and observes the prisoners under their control. "

In advance, as indicated by the European Prison Rules, immediately after the prisoners to
an institution, should be carried out evaluation to determine: a) the danger they constitute to the
public in the event of escape; b) the risk that they will try to escape either alone or with
assistance from outside. Each prisoner was kept in operational conditions that correspond to
these levels of risk. The level of necessary operational measures are reviewed regularly
throughout the period of stay of inmates in person.

European Prison Rules define the main elements relevant creative modes. The theory of
penal law recognized that the main prerequisites for successful correction and re-socialization is
the willingness and goodwill of most prisoners and effective cooperation between the institution
and a free society. The rules recommend that as soon as possible after admission to the
institution evaluated detainees given to whether they are a threat to the safety of other inmates or
prison staff or visitors of these institutions and whether there is a possibility that they may cause
yourself harm. Measures should be developed to ensure the safety of prisoners, prison staff and
all visitors and which reduce to a minimum the risk of violence and other events that threaten
security. They have also implemented every possible effort to ensure that all prisoners can
participate in daily activities in safety. Prisoners should be able to contact staff at any time,
including at night. In prisons must comply with the country's laws on health and safety.

Staff who work directly with prisoners shall be trained in techniques that allow it to restrain
aggressive prisoners with minimal use of force.

However, based on the experience of foreign countries should be used such means to
improve the efficiency of the penal system in the following ways: 1) cooperation of States in the
development of international standards in the execution of criminal penalties; 2) liberalization of
the prison system, corrections and reintegration of prisoners; 3) improving the internal
mechanisms of implementation of international prison law; 4) search is the most effective
execution of imprisonment and influence over convicts on the criminals can be corrected; 5)
development of sustainable ways to perform prison regarding multiple offenders and other
categories of prisoners stubbornly not wanting to take the path of correction. The most effective
approach is strictly individual associated with attraction-rounded professionals that require large
material costs; 6) the development of reliability evaluation of the degree of correction, creating
optimal conditions for a smooth transition from prison subculture to life after release from prison,
freed provide adequate assistance in adapting to life in the wild.

With respect to legal regulation and execution of sentence of imprisonment, they settled in
different countries in different ways.

The most similar decision was taken in countries which in the past were Soviet republics
(for example, the Russian Federation, Azerbaijan, Belarus, Georgia, Moldova, Tajikistan, Estonia
and others.). The community of former existence creates and develop joint measures to prevent
recidivism.
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The starting definition is the concept of regime produced in cooperation of member
countries within the Interparliamentary Assembly of Independent States in St. Petersburg
(representative of Ukraine was prof. V. Trubnikov) and enshrined in Art. 82 Russian CEC: "The
regime in penal institutions - established by law and under the Law of normative legal acts and
the order of serving imprisonment, which provides protection and isolation of prisoners
permanent supervision, perform their duties, the realization of their rights and law; personal
safety of prisoners and staff, separate detention of various categories of prisoners; various
detention conditions dependent on the type of correctional institution appointed by the court,
change of conditions of punishment "[6, p. 223-279].

Identical definition of regime we see in art. 73 CEC of Belarus, Art. 74 Code of
Azerbaijan Republic on execution of punishments: [86, p. 5-52]. In Art. 24 of the Law of Georgia
on the detention: In Art. 77 of the Penal Code of Kazakhstan "Basic requirements for the
treatment of Corrections" [7, p. 136-188].

The Law Estonian penal associated with isolation from society not contain separate rules,
which would be the definition of the regime, but in many articles dealt with its individual elements
(Art. 8 "General conditions in prisons Closed" Art. 10 "General conditions in open type prison"
Art. 12 "The principle of separate detention" Art. 16 "Individual program of punishment regarding
inmate" and others.).

A reference point both in theory and in practice for our country can become not only the
legal framework but also long-term (over many generations) implementation in practice of
execution and serving a sentence of imprisonment in western countries for use in their own
process of reforming the Ukrainian penitentiary system and detection of progressive tendencies
in penal institutions. The system of execution of punishments should be more open, less formal,
and most importantly - focused on the main task of correction and resocialization and full
inclusion into society after serving their sentence.

Any positive experience of treatment of prisoners should introduce the practice of now, not
then, when it was formed some post-reform situation of punishment.

The effectiveness of the system of punishment now determined resocialization and their
social adaptation after release in which to understand the long process that is based on a
complex set of psychological, educational, economic, medical, legal and organizational measures
aimed at developing each sentenced abilities and readiness for inclusion after serving his
sentence in the ordinary conditions of society.

This process involves mastering basic norms, values and knowledge necessary and
sufficient for it to be included in society.

European Community have accumulated sufficient experience corrections and re-
socialization of offenders serving sentences of imprisonment. Despite the national and other
features, their experience will save time and avoid errors in the restructuring of institutions
executing criminal punishment, considering their local circumstances and develop, it may be
more efficient, Ukrainian system of corrections and resocialization of persons who have
transgressed the law and are in prison.

Enough effectively all these issues are addressed in the penal law of the Federal Republic
of Germany (FRG). From the XVI century. until now a feature of penal policy of Germany was
competition for the purpose of execution of criminal penalties of imprisonment, fear was a
criminal and disposal (protecting society from criminal assault) on the one hand and his
resocialization (correction education) - on the other. The history of the prison system in Germany
shows that despite the evidence of regression in some periods, penal policy direction is
humanizing treatment of prisoners, increased guarantees of their fundamental rights and in an
effort to re-socialization process of punishment [8, with. 184-190; 9; 10, pp. 88-92; 11, c. 64-
68; 22, p. 27-31; 13, p. 33-36, 14].

Enforcement of criminal penalties in Germany is the responsibility of the Ministry of
Justice of Germany and is regulated by federal law, which came into force on January 1, 1977
before the agencies performing punishment, the legislator has set important tasks is an
organization of Corrections, where convicted after release was be able to bear the social
responsibility for their behavior and live in society without breaking the law. The most important
task of the penal system is a law-abiding life after release of the convicted [13, p. 22-24].
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In other words - penal institutions should produce from its walls people vypravylysya, were
re-socialization stage, and ready to live in a new environment at large. These ideas are devoted
almost all articles of the Penal Code Germany.

Despite the fact that the law on execution of punishments only for all lands of Germany,
the conditions for its implementation in each federal state are different. One of the land that has
achieved the greatest success in corrections and resocialization sentenced to imprisonment are
of North Rhine-Westphalia, where about 18% of the population of Germany.

Due to the fact that the causes of criminal behavior depends on many personal and social
factors to solve the problem correction and resocialization of offenders required to each of them
differentiated, individual approach, which involves the use of the most effective forms and
methods of social and educational work. To this end, North Rhine-Westphalia established a
psychological service is a special prison facility that is both diagnostic center. Therefore, all
adults, nationals of Germany, sentenced to imprisonment for more than two years after the entry
into force of the verdict are sent to this prison, which is located in. Hagen.

Also, the positive features of punishment is in France. The penitentiary system in France
is part of the Ministry of Justice and reports directly to the administrative body which is called
"The prison administration."

France quite carefully (as well as most other European countries) apply to its citizens
such punishment as imprisonment and a preventive measure as detention, believing that in most
cases, isolation of man from society does not contribute to its correction and resocialization. It is
widely used in France, measures such as probation with probation, community service, fines.

The average length of detention in prisons in France of 8 months, and in prison - 4.2
months. In French prisons are widely used parole. [15].

Its performance and features of sentence of imprisonment exist in the United States of
America (USA) [16, p. 78-80]. The prisoners held in US prisons as in (prison), and in temporary
detention (jail), where defendants are kept and are serving sentences convicted for short periods.

Speaking about the need for implementation in national practice international experience
of Corrections should be noted that the US prison system which gives little positive and
instructive for our penal system.

In American prisons as well as in Ukraine, there is a camera to 60-80 people, forced to
the closest and continuous communication with each other, but there is another extreme. In the
prisons of the "maxi-maxi" equipped with electronic means of control and surveillance carried the
idea of its full isolation of the prisoner. He is serving his sentence in solitary confinement,
equipped with shower and toilet, open space for walks and exercises; he receives a high-calorie
diet and thus is in total isolation from their kind. The system, which gives the prisoner "living
space" area of one meter, we tend to call inhumane. But rightly this definition can be applied in
respect of that doom a person to a multi loneliness. The difference is only in the structure of this
inhumanity, physical suffering reduced to a minimum, while ethical brought to the maximum.

In the US, there is a wide network of non-governmental organizations dealing with prison
problems. Each correctional facility staff positions provided chaplains. Typically, such civil
associations are financially independent and substantially assist in the rehabilitation of prisoners.
In Texas, where the Criminal Execution Service is a leader in cooperation with NGOs, leading
organizations of this type are international religious mission "World Prison Service" and the All-
American NGO Bill Glass "Living Winning", which successfully working with the Texas
Department of over 30 years . They are the initiators, the main sponsors and organizers of a
number of specialized programs and projects aimed primarily at social rehabilitation, spiritual
revival and resocialization. Some of these organizations initiated programs currently used by
other organizations of this type in other states. [17].

In the UK serious about the religious beliefs of prisoners in the prisons because there are
often targets religious centers, churches for Protestants, Catholics and Muslims. In addition,
young Englishmen who are in prison have the opportunity to remotely learn in college, learn a
trade. So, coming on the freedom of former prisoners have a chance to find decent work.

In Switzerland, there are about 170 institutions for the implementation of court sentences
and coercive acts. There are about 20 medium and large Corrections, which contains from 100
to 200 prisoners. Only two prisons of the country contains more than 300 prisoners. The
average number of persons who are in prison, ranges from 5 thousand. For Switzerland
characterized by the fact that in this country there are private correctional institution
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In the management of the State Penitentiary Service of Ukraine operates 177 facilities. In
the prisons and detention facilities located on the territory controlled by Ukrainian authorities kept
70,873 people. Ukraine belongs to the countries with the highest rates of prisoners per 100
thousand. Naelennya (average 347.7), Azerbaijan (417), Georgia (541.2).

So precise and strict observance of the rights, freedoms and legal interests of prisoners is
the basis of successful implementation of the regime and execution of sentence and ultimately
achieve the objectives of punishment.
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