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DZIALALNOSC PREWENCYJNA W PROCESIE KARNYM:
POTRZEBA CZY POZOSTALOSC PRZESZY.0SCI?

Artykul przedstawia problem realizacji dzialan prewencyjnych
w ramach kodeksu postgpowania karnego Ukrainy. Na podstawie
analizy przepisow Kodeksow Postgpowania Karnego innych panstw
formulowane sa propozycje uzupetnienia Kodeksu Postgpowania
Karnego Ukrainy o przypisy dotyczace dziatah prewencyjnych,
wyjasnia si¢ ich znaczenie. Sformutowany jest obowiazek prokuratury
polegajacy na ustaleniu przyczyn przestepczosci oraz warunki, ktore
sprzyjaty do jego popeinienia, prawo do skladania wnioskéw o
wyeliminowanie tych przyczyn i warunkéw, okreslono tres¢ tego
wniosku, porzadek jego rozpatrzenia, zaproponowane sa uprawnienia
prokuratora w tej dziatalno$ci

Stowa  kluczowe: dzialalno$¢ prewencyjna, przyczyny
popelienia  przestgpstwa,  warunki  sprzyjajace  popetnieniu
przestgpstwa, podanie.

PREVENTIVE ACTIVITIES IN THE CRIMINAL PROCESS:
THE NEED FOR THE TIME OR RELIC OF THE PAST?

The article considers the problem of implementation of
preventive activities in the framework of the criminal procedural code
of Ukraine. Based on the analysis of the content of articles of the
criminal procedure codes of other States are formulated proposals on
amendment of the criminal procedure code and articles on the
implementation of preventive activities based on their content. Sets out
the duty of the prosecution to establish the causes of crime and the
conditions that facilitated the Commission, the right to make
representation about elimination of these reasons and conditions set
out the contents of the specified representations, the order of
consideration set forth the proposed powers of the investigator,
Prosecutor in specified activities

Keywords: causes of crime, the conditions that contributed to the
crime.
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HNPOPIJIAKTUYHA JIAJBHICTh B PAMKAX KPUMIHAJIBHOI'O TPOLECY:
HEOBXIITHICTH YHACY YU NEPEKUTOK MUHYJIOI'O?

VY craTTi po3risgaeTbes npobdiemMa 3anpoBaIKeHHs MPoUIAKTUYHOT AISUIBHOCTI B paMKax
KpI/IMiHaJ'IBHOFO TIPOLECyaNbHOro Kojekcy Ykpainu. Ha MIZCTaBl aHaII3y 3MiCTy craTei
KPUMIHAIbHO-TIPOLIECYaNIbHIX KOACKCIB IHIIMX JepiKaB  (QOPMYITIOIOTHCS nponosnuu 1010
JIOTIOBHCHHS KPUMIHATIBHOTO MPOLECYaNbHOTO KOACKCY YKpaiHM CTATTAMH LIOJO0 3iCHCHHS
NpOQLIAKTUYHOT JISVIBHOCTI, OOIPYHTOBYETHCS iX 3MicT. POpMyIO€ThCS 000OB’S30K CTOPOHU
OOBHHYBAUYE€HHSI BCTAaHOBJIIOBAaTH IPUYMHU 3JIOYMHY Ta YMOBH, SIKI CIPHSUIM HOTO BUMHEHHIO,
[IpaBO Ha BHECEHHS MOJAHHS NP0 YCYHEHHS BKa3aHUX MPUYMH Ta YMOB, BHUKIIQJIEHO 3MICT
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3a3HAYCHOTO IIOJIaHHS, IMOPSIOK WOTO PO3TJIsAy, BUKIAACHI 3allpOIIOHOBAHI TOBHOBAYKEHHS
CJIIYOTO, TIPOKYpPOpa Y BKa3aHil MISIbHOCTI

Knrouogi cnosa: mnpodinakTUuHA NISIBHICTh, NPUYMHU 3JI0OYMHY, YMOBH, K1 CHPUSIU
BYMHEHHIO 3JI0YHMHY, TIOJIaHHS.

Bormpoc o0ecnieuenus Haaexallero ypoBHsl MpaBoNopsIka ObUl M OCTAETCsl aKTyallbHbIM
BO BCEX rOCYJapCTBax, KOTOPbIE UIYT MO AEMOKpPAaTHYECKOMY IyTH pa3BUTHsi. OAHAKO NPU 3TOM
CYLIECTBYIOIIUN YPOBEHb IIPABOINOPSIIKA HE BCET/1a OTBEYAET BO3POCIIUM K HEMY TPeOOBaHUSM H,
KaK MPaBUJIO, HYXKJAETCS B YJIyUILIEHUU.

[Ipu 3TOM CHMKEHUE YPOBHS MPECTYIMHOCTH, KaK OJHOM M3 COCTABJISAIOIINX IPABOMIOPSIKA,
HEOOXOJIMMO OCYILECTBJISTh HE TOJIBKO YTOJOBHO-IIPAaBOBBIMH MepaMu (IIPUBJICYEHUEM
KOHKPETHBIX JIMI[ K YrOJOBHOH OTBETCTBEHHOCTH), HO M IIyT€M YCTPAaHCHHS MPHYUH
MIPECTYIUIEHUSI U YCIIOBUM, KOTOpBIE CIIOCOOCTBOBAJIM €r0 COBEPILEHHUIO B paMKaX YroJIOBHOTO
IpoLecca, OCyIeCTBIIsIS MPOPUIAKTHUECKYIO 1eATeNbHOCTb. [I0SICHUTH 3TO MOXKHO TEM, YTO BCe
MIPECTYIUIEHUS MMEIOT CBOM IPUYUHBI U YCIOBHUS, KOTOPbIE HEOOXOJIMMO B XOJE€ YrOJIOBHOTO
Ipolecca yCTaHaBJIMBAaTh U INPUHUMATh MEpbl K HMX YCTPAaHEHHIO B BO3MOXKHBIX B KaXKJIOM
KOHKPETHOM Ccllydae IpeJeslaX, C LEJIbI0 CHUXEHHSI BEPOSTHOCTH COBEPILICHUS aHAJIOTUYHBIX
MIPECTYIUICHUH B OYyIyIIEeM.

VYkazaHHas npobiemMa B pa3iMyHble NMEPUOJbl OCBELIeHa B paboTax Y4EHbIX YKpPaWHBI:
FO.M. I'pomieBoro, A.f. younckoro, JI.H. Jlo6oitko, M.M. Muxeenko, B.B. Monnosana, B.T.
Hopa, B.M. Teptumnuka, JI.JI. Y nanosoii, B.I1. [llnbuku u uHbIX.

VYuutbiBas HEOOXOAMMOCTh MNPOPHUIAKTUYECKON JESTENbHOCTH, 3aKOHOJATEeNH paHee
npeaycmarpuBaiiu B YIIK ee ocymectBnenue. Tak, ct. 23 YIIK Ykpaunsl, npunstom B 1961 roay
[1], a Taxxke ct. 63 YIIK AsepOaiimkanckoit PecriyOnuku, npusstoM B 1960 roay [2], o0s3piBaia
opraH JO3HaHMs, CIIEJOBATENsl U MPOKypopa IpU IPOU3BOJCTBE JIO3HAHUSA, JOCYAEOHOTO
CIIEACTBUS U CYAEOHOIO pAacCMOTPEHMsI YroOJIOBHOTO Jejia BBISBISATh HMPUUYMHBI U YCJIOBUS,
KOTOpbIE CIIOCOOCTBOBAIM COBEPILECHUIO MPECTYIUIEHUS. YKa3aHHbIE HOPMBI, [0 HAaIIeMy
MHEHHUIO, C OJIHOM CTOpPOHBI OBLIM HOPMAMHM — MPUHLUIAMH, B COOTBETCTBHUH C KOTOPHIMHU
HE0OX0IMMO ObLIO OCYIIECTBISATH BECh YIOJIOBHBIM MpOLIECC, C APYrod CTOPOHBI — 3aaayeit
YTOJIOBHOT'O IIpoliecca, KOTopas HalelIuBalla CyObeKTOB YTOJIOBHOTO IIPOLIEcca Ha OCYIIECTBICHUE
MPOPUIAKTUYECKON EATEILHOCTH MPU MPOU3BOACTBE 110 YTOJIOBHOMY JIEITY.

K coxanenuto, B HoBoM YIIK VYkpaunsl, npunstom B 2012 roay, He mpeaycMOTpeHa
npoduIakTUIecKas AeSITEIHPHOCTh B paMKax yroJoBHOTO mporiecca [3]. Yka3aHHas AeITeIbHOCTD
Take He mpexycmoTrpeHa B npuHsaTtoM B 2000 roxy VIIK AszepOaiimkanckon PecriyOmuku [4].
[Toatomy, st 0OOCHOBaHMSI HEOOXOJWMOCTH PpEIJIAMEHTAlUd JITOW  JESATENIbHOCTH B
nerctyronux YIIK, BaxKHO OCyIIECTBUTh CPaBHUTEIBHO-IIPaBOBOM aHan3 HOpM YIIK Ykpannsl
n YIIK wuHBIX rocynapcTtB, Mo pe3yibTaTaM KOTOPOIO MOXHO OOO3HAUYUTh CYIIECTBEHHBIE
MOMEHTBI, KOTOPBIE PEriiaMEHTHUPOBAIN U PETVIAMEHTUPYIOT 3Ty NEATEIbHOCTb, U MOTYT OBITh
nMIuieMeHTHpoBaHbl B YIIK Ykpaussl.

PaccmarpuBas npeamer  A0Ka3bIBaHMS, HEOOXOJUMO OTMETUTh, YTO MPUYUHBI
MPECTYIUIEHUST W YCJIOBHS, CIIOCOOCTBOBABIIME €ro COBEPUICHUIO, HANpsAMYyHO HE ObLIU
onpenenensl B YIIK kak o6cTosTENHCTBA, MOICKAITNE JoKa3piBaHUI0. Hanmpumep, B cT. 68 YIIK
PC®OCP, kotopas umena Ha3BaHue “‘OOCTOATENbCTBA, KOTOpBIE MOJUIEKAT JIOKA3bIBAHUIO I10
YTOJIOBHOMY Jiey”, ObIJIO yKa3aHO, YTO KpOME 00CTOATEIHCTB, KOTOPHIE MOAJIEkKAT JOKA3bIBAHUIO,
MOJUIeKAT Gulsasienuto (KypcuB Haml. — J[.A.) Takke 00CTOATETHCTBA, KOTOPHIE CIIOCOOCTBOBAIIN
COBEPIICHHIO TpecTymieHus [S5, 95]. Ananoruyso, B m. 2 ct. 73 VIIK Poccuiickoit ®enepammn
(mamee — P®), xotopas Ha3bBaeTcs “OOCTOSATENHCTBA, KOTOPHIC MOJICKAT JOKA3BIBAHUIO ,
yKa3aHo, 4TO “TIOJIeXaT @wiAsneHuto (KypcuB Haml. — [[.A.) Takke 0OCTOSITEIhCTBA, KOTOPHIC
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crocobcTtBoBanu copepuieHuto mpecrymieHus” [6]. Crarbss 89 VIIK Pecnybnuku benapychk
(manee — PB) ycranaBnmBaeT mpeaMeT JOKa3bIBaHUS, HO TaK)K€ HE OTHOCHT K HEMY NPUYHHBI
yCIIOBUS MpecTymieHus [7].

CpaBHutenpHO-ipaBoBoii aHanmm3 HOopM YIIK mokaszain, 9ro 005S3aHHOCTH YCTAHOBJICHUS
NPUYMH MPECTYIUICHUS M YCIOBHM, KOTOPHIE CIOCOOCTBOBAIM €r0 COBEPIICHHIO, KaK IMPaBUIIO,
BO3JIaraeTcs Ha CTOPOHY OOBMHEHMS], @ UMEHHO Ha:

- JI03HaBaTeJIsd, PyKOBOJUTENS CIEICTBEHHOTO OT/ENA, CIEeN0BaTelNs — gblisieHue (KypcuB
Hamt. — J[.A.) oOCTOSITENbCTB, KOTOPbIE CIOCOOCTBOBANIM COBEpLICHHIO MpecTyrieHus (cr. 158
VIIK PD) [6];

- OpraHbl YTOJOBHOI'O NPECIEIOBaHMs, @ UMEHHO IIPOKYpOpa, HaualbHHUKA CJIEICTBEHHOTO
MO/pa3JIeNIeHUs, CJIEOBaTeNs, OPraHbl JI03HAHUS, HAaYaJbHMKA OpraHa J03HaHUS, HayalbHHKA
Mo/ipa3ieNIeHus JO3HaHUs, JO3HaBaTelNs — ebisgneHue (KypcuB Haul. — J[.A.) mpuyuH u ycioBui,
KOTOpBIE CITIOCOOCTBOBaJIM coBepIieHuto npecTymienus (ct. 90, rmaBa 5 VIIK PB) [7];

- cnemoBatenss — ycmauogieHue (KypcuB Ham. — J[.A.) 0OCTOSTENBCTB, KOTOpPHIC
cnocoOcTBOBayM coBepuieHuto npectyrieHus (ct. 204 VIIK Pecyonuku Kazaxcran) [8];

- ZI03HaBAaTelIs, CIeI0BaTeNs, IPOKYpOpa, a TaAKXKe CyJl, KOTOPbIH HE OTHOCUTCS K CTOPOHE
OoOBHHEHUS — @vlasieHue (KypcuB Haml. — J[.A.) IpUYUH NPECTYIUIEHUS U YCIOBUN, KOTOpbIE
crocoOcTBOBayM ero coBepiieHuto (cT. 296-298 VIIK Pecnybnuku Y36ekucran) [9];

- cienoBatens, ¢yl (KOTOPBIM HE OTHOCUTCSI K CTOPOHE OOBUHEHUS) — GblsicHeHUe (KypCUB
Hamt. — JI.A.) npu4uH U yciaoBHii, CIOCOOCTBOBABIIUX cOBepIleHUI0 nmpectymieHus (ct. 19 YIIK
Ksiprezckoit Pecrryonukm) [10];

- TPOKypopa, cJleloBaTeisi, OpraH JO3HaHUS — ewlacheHue (KypcuB Ham. — J[LA.)
00CTOSITENBCTB, CHNOCOOCTBOBABIIMX coBepuieHuto mnpectymieHus (cr. 200 VIIK Pecny6nuku
Apwmenus) [11].

HanmpammBaercss BBIBOJ, 4YTO TNPHYMHBI TPECTYIUICHUS H  YCIOBHS, KOTOPBIE
crocoOCTBOBaJIM €ro copepiieHruto B paccmoTpeHHblx Hamu YIIK ctpan CHI', mampsmyro He
OTHECEHbI 3aKOHOJAaTeleM K IMpeJAMETy JAOKa3blBaHMs, HO CTOpOHa OOBHMHEHHUs 00si3aHa HUX
BBISBJIATh, YCTAHABJIMBATH IIOCPEACTBOM JIOKa3bIBaHWS B XOJE YrOJIOBHOTO TIpoliecca, B
BO3MOXHBIX B K&JIOM KOHKPETHOM CITy4yae Mpefeliax.

WHuTepeceH cpaBHUTENBHO-NPABOBOM aHANU3 CTENEHU NPOLECCYalbHOW 00s13aHHOCTU
CyObEeKTOB Ha BHECEHHE IMPEICTaBICHHUs 00 YCTpAaHEHHH IEPEYMCIICHHBIX KPHUMHHOTEHHBIX
0OCTOSITENILCTB, a TAK)KE YKA3aHHBIM aHAIN3 MTEPEYHS CyObhEKTOB UCTIOTHEHUS MPEICTABICHUS:

- JlI03HaBaTelb, PYKOBOJUTENb CIEICTBEHHOTO OT/AEja, CJel0BaTelb, BIPaBE BHECTH B
COOTBETCTBYIOIYIO OPTraHU3ALIUI0 WM COOTBETCTBYIOIIEMY JIOJKHOCTHOMY JIMIY MPEICTaBICHUE
O TPUHATHH Mep 00 YCTpaHEHUH OOCTOSTEIBCTB, KOTOPHIE CIIOCOOCTBOBAIHM COBEPIICHHUIO
MPECTYIUIEHUS WM UHBIX HapylieHui 3akoHa (cT. 158 YIIK PD) [6];

- OpraH yroJIOBHOTO IpEeCJel0BaHusl BIPAaBE BHECTH B COOTBETCTBYIOIIYIO OPraHU3ALMIO
WIH JIOJDKHOCTHOMY JIMITY TIPEACTaBJICHUE O MPUHITHN MEp 0 YCTPAHEHUIO HapYIICHUH 3aKOHa,
IPUYMH U YCJIOBUH, KOTOpbIE COCOOCTBOBaM coBepiieHuto npecrymieHus (cr. 199 YIIK PB)
[7];

- clenoBareib BIpPaBe BHECTU NPEICTABICHHUE 00 YCTpaHEHUU OOCTOSITENILCTB, KOTOPbIE
CIocoOCTBOBAIN COBEpIICHUIO MPEeCTYIICHUS 17001 HapyIIeHUN 3aKOHa
(ct. 204 VIIK Pecnyonuku Kazaxcran) [8];

- Jl03HaBaTellb, CleA0BaTelb, NPOKYpOp 0Os3aHbl MOCJIE BBISBICHUS IPUYUH
MPECTYIUIEHU U  YCIOBMH, KOTOpbIE€ CIOCOOCTBOBAIM €ro COBEPIICHHIO BHECTH B
COOTBETCTBYIOIIUN TOCY/apCTBEHHBIH OpraH, OpraH CaMOYIIpaBJIEHUS Tpak]aH, 0OIEeCTBEHHOE
oObeIMHeHNEe, KOJUICKTHB WJIM JIOJDKHOCTHOMY JIMIy TIPEACTaBICHHWE O TPUHATHH MeEp K
YCTPAaHEHUIO YKa3aHHBIX IPUYUH U ycinoBui (cT. 296-298 VIIK Pecnybnuku Y36ekucran) [9];

Ne 2 (6) 2014

64



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

- Cyl, YCTaHOBUB B XOJI€ PAaCCMOTPEHHMsI YrOJOBHOIO J€ja MPUYMHBI MPECTYIUICHUS U
YCIIOBHUS, CHOCOOCTBOBABIIME €r0 COBEPIICHHIO, BBIHOCUT YACTHOE OIpe/eieHne, KOTOPbIM
TpeOyeT HNPUHATH MEpbl K YCTpaHEHHIO 3TUX mnpuuuH U ycinoBuil (ct. 299 VIIK PecnyOnuku
VY36ekucran) [9];

- CclleZloBaTeNlb BHIHOCUT IOCTAaHOBJIEHUE, CYJ — YacCTHOE OIpPENEICHUE, NpuU HATUYUU K
momy ocrnosanuu (KypcuB Hami. — J[.A.), KOTOpsIM 0OpaIaloT BHUMAaHUE JIOJKHOCTHBIX JIUI
rocy/lapCTBEHHBIX OPraHOB M MHBIX OpraHU3alMil Ha YCTAHOBJICHHbIE 1O JIeny (haKThl HapyIICHUS
3aKOHA, MPUYMHBI U YCIOBHSI, CIIOCOOCTBOBABILIME COBEPILEHHUIO NMPECTYIUIEHUS U TpeOyromiue
npuHsaTHs coorBeTcTBYrOIMX Mep (cT. 19 VIIK Keipreizckoii Pecniy6nuxku) [10];

- TIPOKYpPOp, CJI€N0OBaTelb, OpraH JA03HAHUA npu Heobxooumocmu (Kypcus Ham — J[.A.)
BHOCUT B aJ[peC COOTBETCTBYIOLIETO IOPUIUYECKOT0 JIMLIA WIM JOJHUKHOCTHOTO —JIMIA
MpPEJCTaBJICHUEe O TMPUHATHM MEp IO YCTPAaHEHHIO OOCTOATENbCTB, CIIOCOOCTBOBABIIMX
cosepuienuto npecryrmienus (cr. 200 YIIK PecniyOnuku Apmenus) [11].

W3 1310’k€HHOTO BBITEKAET, YTO CTOPOHA OOBMHEHUS BIIPaBE BHECTH MPEACTaBIECHUE 00
yCTpaHEHUH KPUMHHOTE€HHBIX 00CTOSATENBCTB B aJIpec CyObeKTa UCIIOIHEHUS IPEACTAaBICHUS IpU
YCTAHOBJIEHUU YKa3aHHbBIX 00CTOATEILCTB (IIPH HEOOXOAUMOCTH, ITPH HATTMYUU K TOMY
OCHOBAHUM — TO €CTh B CIIydyae YCTaHOBJICHUS YKa3aHHbIX 00CTOsATENbCTB). BHEceHue
MIpe/ICTaBJICHHS 00 YCTpaHEHUU KPUMUHOTEHHBIX OOCTOATEILCTB SIBJISIETCS IPABOM CTOPOHBI
OOBHMHEHHS B CIIy4ae UX BBISIBICHUS OCPEACTBOM JI0Ka3biBaHus. [Ipu 3TOM cTopoHa 0OBUHEHUS
00s13aHa BBISABIIATH 3TH 00OCTOSATENBLCTBA, TO €CTh NPUUYMHBI IPECTYIIICHUS (YTOJIOBHOTO
[IpaBOHAPYIIEHUS) U YCIOBUS, CIIOCOOCTBOBABILUE €TI0 COBEPILECHUIO.

Omnako cr. 62 VIIK Pecnyonukun Octonmst “llpeamer pokaspiBanus” [12],
ct. 139 VIIK Asep6aiimkanckoit PecnyOnuku  “OO0CTOSTENBCTBA, KOTOPBIE IMOJICKAT
noka3piBaHUIO” [4], He coaepkaT HEOOXOJUMOCTH YCTAHOBJIEHUS MPUYUH U YCIOBUI
npectymienuid. B cr. 91 VIIK Ykpaunst “O0cTosTENHCTBA, KOTOPHIC MOICKAT JOKA3HIBAHUIO B
YTOJOBHOM IPOM3BOJICTBE”, @ TAKXK€ B MHBIX CTaThsX, TAK)K€ HE yKa3aHO Ha HEOOXOJUMOCTh
YCTaHOBJIEHUS! OOCTOSITENIBCTB, KOTOPbIE BBI3BAIM COBEPILIEHUE YTOJOBHOIO MPABOHAPYIIEHUS WIH
crocoOCTBOBAJIM €T0 COBEpIIEHUIO [3].

VYuuTbiBas  BBIIIEU3JIOKEHHOE, MPEACTaBISET MHTEpeC MOJIXOJ  3aKOHOJaTesen
Pecnybnmukun MonpoBa (manee — PM) mo ocymiecTBICHHIO MPO(IIIAKTUYESCKON JCATCITHHOCTH B
paMKax yroJIOBHOTO mpoiliecca, kotopas npeaxycmoTrperna B riase 3 YIIK. Crares 216 YIIK PM
“YcraHoBiI€HUE NPUYUMH M YCIOBUHM, CIIOCOOCTBOBABIIMX COBEPILICHUIO IPECTYIUICHUS
IpelycMaTpuBaeT, 4YTO YCTAaHOBJIEHHE B XOJE YTOJOBHOIO IIPECIEIOBAaHUA U CYyIAeOHOTO
pa3buparenbcTBa IPUYUH U YCIOBUHN, CIOCOOCTBOBABIIMX COBEPIIEHUIO IPECTYIICHUS, SABIISIETCS
00513aHHOCTBIO OpraHa YroJ0BHOTO IpecieI0BaHusl.

B cootBerctBun co cr. 217 ykazanHoro YIIK, opran yronoBHOro mnpeciaeaoBaHUs,
YCTAaHOBMBILIUN HaJMuM€ YKa3aHHBIX MPUYMH U YCIOBUHM, 00A3aH BHECTH B COOTBETCTBYIOLIUMN
Oprad WiH JOJDKHOCTHOMY JIMIYy MPEJICTaBICHUE O MPUHATUU MEp M0 MX yCTpaHeHuto. B ciydae
BBISIBJIEHUSI B XOJE YIOJOBHOIO IIpeciefoBaHUs (PAKTOB HApYIIEHHs JEHCTBYIOLIETO
3aKOHOJATENIbCTBA WJIM IPaB U CBOOOJ 4YEJIOBEKA, OpraH YroJIOBHOTO IPECIEIOBAaHUS BHOCUT
npejcTaBieHre 00 3TUX HApYLIEHUSX B COOTBETCTBYIOLIUE FOCYIapCTBEHHbIE Opranbl. B cpok He
0ojiee 0JIHOTO Mecslia [0 BHECEHHOMY IPEACTABJICHUIO JOJDKHBI ObITh MPHUHITHI HEOOXOAUMBbIE
Mepbl U 00 UX pe3ynbTarax JOJIKHBI ObITh YBEOMJIEHBI NMPOKYPOP, PYKOBOJSAILIUI YTrOJIOBHBIM
IpeciieIOBaHUEM, U OpIraH, BHECIIUN MTPeICTaBICHHE.

Cratps 218 VIIK PM “YactHoe omnpeneneHue cyeOHON MHCTaHIMU X IpeaycMaTpUBacT,
YTO YCTaHOBUB B XOJI€ CylIeOHOro paszbuparenbcTBa (akThl HapyIIEHHs] 3aKOHHOCTU U IpaB
4esl0BeKa, cy/ie0Hasi MHCTaHIMS OJTHOBPEMEHHO C IOCTAHOBJICHUEM PELICHHS BBIHOCUT U YaCTHOE
omnpejesieHue, KOTOPbIM JOBOJUT ATH (akThl [0 CBEACHHUS COOTBETCTBYIOUIMX OPraHoB,
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JOJKHOCTHBIX JIMI] U IIpOKypopa. B cpok He Oosiee oqHOro Mecsua cyzeOHas MHCTaHIUS 10JKHA
OBITh YBEIOMJIEHA O pe3yJbTaTaX pacCMOTPEHHs (PAKTOB, U3JI0)KEHHBIX B YACTHOM OIpEAEICHUN
[13].

W3noxxeHHbIe CTaThy, HA HAIll B3TJIS, OTPAXKAIOT CTpEeMJIEHUE 3aKkoHoAaTenel PecriyOmuku
MouioBa ocTaBuTh NpoduiIakTHUecKyo (yHKIUIO B pamkax obHoBieHHoro YIIK, B kotopsbrit
BKJIIOUEH IO3UTHUBHBIN ONBIT eBpomeiickoro yrojoBHoro mponecca U YIIK Monnasckoit CCP
[14].

Hanpammupaercs Bonpoc: “He siBiasercst nmu npoduinakTuueckas IesSTeIbHOCTh B paMKax
YIOJOBHOTO  Ipolecca  HEHYXKHBIM  “pyIUMEHTOM”,  OTIOJIOCKOM  3aKOHOJATeNIbCTBA
couuanuctTuueckor smnoxu?” [lpm oTBeTe Ha 3TOT BONPOC HEOOXOIUMO IMPUBECTU H3BECTHOE
BbICKa3biBaHue Y. bekkapua, KOTOpBIM ykas3as, 4yTo Jydlle Mpeaynpexiarb NPeCcTyIJICHUs, YeM
MMOTOM HaKa3bIBaTh 32 HUX. ITO COCTABIISET IIEJIb JIFOOOTO XOPOIIETro 3aKkoHoAaTenbeTna [15, 123].
TakuM oOpa3oM, npoduiiakTHuecKas AeATeIbHOCTh HEOOX0AMMa B XO0JIe YTOJOBHOIO Ipoliecca,
OJIHAKO HEOOXOJUMO OIpeleIuTh O0bEM YKa3aHHOW JEATENbHOCTH W HE CTaBUTh CTOPOHY
OOBHHEHHUS B paMKU HEOOXOJIMMOCTH 00s53aTEIbHOIO HAIPABJICHUS MPEICTABICHUS 110 KAXKIOMY
YTOJIOBHOMY ITPOU3BO/ICTBY.

[IpuHuMas BO BHHUMAaHME BBILIEU3JIOKEHHOE, riaBy 4 “/lokazarenbcTBa U J0Ka3bIBaHUE”
neiictyfomero  YITK  Ykpanmusr HeoOxomuMo jgomonuuts maparpadpom 2! “Mepbr 1o
YCTAHOBJIEHMI0O TIPMYMH M YCJOBHH COBepUIEHUS] YroJIOBHOIO IpPaBOHAapYLIEHMS,
HApYLIEHUIl 3aKOHOIATEJILCTBA, MIPaB H CBOOO/I YeJIOBeKa” CO CIEIYIOIUMU CTaThsIMU:

Cratbs 94' “Ycranopienne NPUYUH YIOJOBHOIO INPABOHAPYUIEHUS W YCJIOBMH,
KOTOpbIe CIIOCOOCTBOBAJIM €0 COBEPIICHUI0”.

YcTaHoBiieHHE B X0J€ JI0CYAEOHOI0 pacciefoBaHusl U CyJeOHOro MpOU3BOJICTBA MPUUUH
YTOJIOBHOT'O NMPAaBOHAPYIIECHUS U YCIIOBUM, KOTOPbIE CLIOCOOCTBOBAIN €r0 COBEPILEHUIO, SIBJIIETCS
00513aHHOCTBIO CTOPOHBI OOBUHEHUSI.

Cratbs 947 “IIpencraBjieHue CTOPOHBI OOBUHEHHS 10 YTOJOBHOMY POU3BOJACTBY” .

1) Cropona oOBuHEHHS (NPOKYpPOP, CIEAOBATENIb IO COTJIACOBAHUIO C TPOKYPOPOM),
KOTOpasi yCTaHOBWJIA HAJW4KME IPHYMH YroJIOBHOTO IPABOHAPYLIEHUS U YCIOBHUH, KOTOpPbIE
CIOCOOCTBOBAJIM €r0 COBEPILIEHUIO, BIIPAaBE€ BHECTU B COOTBETCTBYIOIIMI OpraH, 0OIECTBEHHYIO
OpraHU3aIUI0 WIH CIIY)KEOHOMY JIMILY IIPEJCTaBICHUE 00 YCTPAaHEHUH 3TUX 00CTOSATENbCTB.

2) B cnyuyae ycTaHOBIEHHS B XOJ€ JOCYyJeOHOro pacciaeloBaHUs U CyAeOHOTO
MIPOM3BOJICTBAa (PAKTOB HAPYIIEHHUS 3aKOHHOCTH WJIM IpaB M CBOOOJ 4YeIOBEKa, IMPOKYpOp,
ClIeIOBaTelb 10 COTJIACOBAHUIO C IMPOKYPOPOM, BHOCUT MPEJCTABICHHE 00 3TUX HApPYIIECHUSIX B
COOTBETCTBYIOIIHE TOCY/IaPCTBEHHbBIE OPTaHbl.

3) Ilpoxypop mpu cOIJIacOBaHUU IPEACTABICHUS, NPEJOCTABIEHHOTO CJIE0BATEIIEM,
00s13aH TPOBEPUTH JIOCTATOYHOCTh JOKA3aTEJNbCTB IO YCTAHOBJEHHUIO IPHYMUH YTrOJIOBHOTO
MIPaBOHAPYIIEHUS U YCIIOBUM, CHOCOOCTBOBABIINX €r0 COBEPLICHHUIO.

4) Ha mpoTsikeHMM OJHOIO Mecslla CO JHS MOJY4YeHUs MPEACTaBIIEHUS JOJHKHOCTHOE
JIUI0, KOTOPOMY 3TO NpPEACTaBIEHUE aPECOBAHO, JOJKHO MPUHATH HEOOXOAUMBIE MEPHI U 00 UX
pe3yibTaTax yBeAOMUTh IPOKYpOPa, Cae10BaTeNsl, KOTOPBI BHEC IPEICTABICHHUE.

5) Bo Bpems nocyneOHOro pacciieJoBaHHs CJel0BaTellb, MPOKYpOp, WM ONEpaTUBHOE
MoJpa3fielieHne MO TMOPYYEHHUIO0 CJeloBaTelsl WM IPOKypopa, HMEIOT IpaBO IPOBEPUTH
COCTOSIHUE HCIIOJIHEHUS NPEJICTAaBJICHUS CIEe0BaTeNsd, IPOKypopa IO YCTPAHEHHUIO NPUYUH
YTOJOBHOTO TPaBOHAPYILIEHUS U YCIOBUN, KOTOpbIE CIIOCOOCTBOBAIM €ro COBEPIIEHHUIO.
Pe3ynbTaThl NpoBEpKU NPEOCTaBISAIOTCS CIIEI0BATENIO0, IPOKYpOpY .

Cratbs 94° “Conep:kanue npexcraBieHus”.

Ne 2 (6) 2014

66



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

[IpencraBienre 00 ycTpaHEHHM IPUYMH YrOJOBHOTO IPAaBOHAPYLIEHUS M YCIOBUH,
KOTOpbIE CITIOCOOCTBOBAJIN €0 COBEPIICHUIO, U3JIaraeTcs OTAEIbHBIM JOKYMEHTOM U COCTOUT U3:

1) BerynutenbHo# 4acT ¢ U3JI0)KEHUEM:

- pammiinK, UMEHH, JOJHKHOCTH ClIeI0BaTENsl, IPOKYpOpa;

- J1aThl U MECTa €ro COCTABJICHUS;

- HAMMEHOBaHUs (HOMEpPa) yroJIOBHOTO ITPOU3BOJICTBA;

- (¢amMuIMK, UMEHH, OTYECTBA MOJ03PEBAEMOT0, OOBUHAEMOTO (IIpU HAJMYUU HA MOMEHT
BHECEHUS MIPEJICTABICHHUS);

- MpaBoBasl KBaJIM(HUKAIUS YrOJOBHOI'O IPABOHAPYIICHUSI C YKa3aHUEM CTaTbU (YacTH
CTaTbM) 3aKOHA YKpauHbl 00 yroJIOBHOW OTBETCTBEHHOCTH;

- CChUIKa Ha OTBETCTBEHHOCTH 32 OCTaBJIEHHE JOJKHOCTHBIM JHUIIOM 0€3 paccMOTpEHUs
TIPE/ICTABIICHNS, 4 TAKKE HECBOCBPEMEHHbII OTBET HA MPEACTABICHHE B COOTBETCTBHH CO cT. 185°
Konekca Ykpaunbl 00 aAMMHUCTPATUBHBIX IPAaBOHAPYLICHUSX.

2) OnucaTtenbHON 4acTu € YKa3aHUEM:

- 00CTOATENBCTB, KOTOPBIE MOCITYKUIN OCHOBAaHUEM JIJIsl BHECEHUSI IPEACTABIICHUS;

- YCTQHOBJICHHBIX OOCTOSATENBCTB CO CCBUIKOM Ha J0Ka3aTeNIbCTBA.

3) Pe3ontoTuBHOM yacTu ¢ yKazaHUEM:

- KOHKPETHBIX BbIBOJIOB, MPEJIOKEHUN 00 YCTPAaHEHUH YCTaHOBJIEHHBIX 0OCTOSTENbCTB;

- CPOK MCHOJHEHHUS IIPEICTABICHUS;

- IOPSII0K U CPOKU 00KaJIOBaHUS MIPEICTABICHHUSL.
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PREVENTIVE ACTIVITIES IN THE CRIMINAL PROCESS: THE NEED FOR THE
TIME OR RELIC OF THE PAST?

DESYATNIK A.

The issue of ensuring an adequate level of enforcement was and remains relevant in all
countries, which are on a democratic path of development. However, the current level of the rule
of law does not always meet the increased requirements to it and usually needs to be improved.

The decrease in the crime rate, as a pillar of the rule of law must be implemented not only
by criminal law measures (involving specific individuals criminally responsible), but also by
addressing the causes of crime and the conditions that contributed to his commission of the
criminal process, carrying out preventive activities .

This can be explained by the fact that all crimes have their reasons and conditions that
must be in the course of criminal proceedings to establish and take measures to eliminate them in
possible in each case within, in order to reduce the likelihood of similar crimes in the future.

This problem is in different periods covered in the works of scientists of Ukraine:
Y.M. Groshev, A.J. Dubinsky, L.N. Loboyko, M.M. Mikheenko, V.V. Moldovan, V.T. Nora,
V. Tertishnik, L.D. Udalov, V.P. Shibika and other.

Given the need for preventive action, lawmakers had mandated the CPC implementation. So,
Art. 23 Code of Criminal Procedure, adopted in 1961 [1], as well as Art. 63 Code of Criminal
Procedure of the Republic of Azerbaijan adopted in 1960 [2], obliges the inquiry, the investigator
and the prosecutor in the inquiry, pre-trial investigation and trial of the criminal case to identify
the causes and conditions that led to the offense.

These provisions, in our view, on the one hand were the norm - the principles according to
which it was necessary to carry out the entire criminal process, on the other hand - the task of the
criminal process, which target subjects of criminal proceedings for the implementation of
preventive activities in the criminal case.

Unfortunately, the new Code of Criminal Procedure, adopted in 2012, are not available
preventive activities in the criminal process. [3] This activity is also not provided in enacted in
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2000, the Criminal Procedure Code of the Azerbaijan Republic. [4]

Therefore, to justify the regulation of this activity in the current Code of Criminal
Procedure, it is important to carry out a comparative legal analysis of the norms Code of Criminal
Procedure and Code of Criminal Procedure of other states, the results of which can be designated
significant points, which regulate and regulate this activity, and can be implemented in the Code
of Criminal Procedure.

Considering the subject of proof, it should be noted that the causes of crime and the
conditions that contributed to its commission, is not directly identified by the CPC as the
circumstances to be proven.

For example, in Art. 68 Code of Criminal Procedure, which was called "The circumstances
that must be proved in a criminal case," it was pointed out that in addition to the circumstances
that must be proved, to be identified (Emphasis added. — D.A.) the circumstances that contributed
to the commission of the crime [5 , 95].

Similarly, item 2 art. 73 Code of Criminal Procedure of the Russian Federation (hereinafter
- the Code), which is called "The circumstances that must be proved", states that "to be identified
(Emphasis added. — D.A.) the circumstances that contributed to the commission of a crime". [6]
Article 89 of the Criminal Procedure Code of the Republic of Belarus (hereinafter - the Code) sets
the subject of proof, but also does not relate to him the reasons for and conditions of the crime. [7]

Comparative legal analysis of the norms of the CPC has shown that the obligation to
establish the causes of crime and the conditions that have contributed to its commission, usually
rests on the prosecution, namely:

- The investigator, the head of the investigative department of the investigator - Identification
(Emphasis added. — D.A.) the circumstances that contributed to the commission of a crime
(Article. 158 Code of Criminal Procedure) [6];

- Prosecuting authorities, namely the prosecutor, head of the investigative unit, investigator,
investigative bodies, head of the body of inquiry, the chief of the unit of inquiry, the investigator -
Identification (Emphasis added. — D.A.) causes and conditions that contributed to the commission
of a crime (article. 90, Chapter 5 of the CPC) [7];

- Investigator - setting (Emphasis added. — D.A.) the circumstances that contributed to the
commission of an offense (Art. 204 Criminal Procedure Code of the Republic of Kazakhstan) [8];
- The inquirer, investigator, prosecutor and the court, which does not apply to the prosecution -
Identification (Emphasis added. — D.A.) causes of crime and the conditions that have contributed
to its commission (Art. 296-298 Code of Criminal Procedure of the Republic of Uzbekistan) [9 ];
- The investigator, the court (which does not apply to the prosecution) - clarification (Emphasis
added. — D.A.) causes and conditions that contributed to the commission of the crime (Article. 19
Criminal Procedure Code of the Kyrgyz Republic) [10];

- The prosecutor, the investigator, the body of inquiry - asking (Emphasis added. — D.A.) the
circumstances that contributed to the commission of an offense (Art. 200 Criminal Procedure
Code of the Republic of Armenia) [11].

This suggests that the causes of crime and the conditions that contributed to his commission of
the CPC considered by us in the CIS countries that are not directly assigned by the legislator to the
subject of proof, but the prosecution is obliged to identify them, to establish by evidence in
criminal proceedings, in possible in each case within .

Interesting comparative legal analysis of the degree of procedural obligations of the subjects
to make representations about the elimination of these criminogenic circumstances, as well as
analysis of the list of subjects specified performance presentation:

- The investigator, the head of the investigation department, the investigator may propose to the
organization or the appropriate official view of the adoption of measures on elimination of the
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circumstances that contributed to the commission of crimes or other violations of the law (Article.
158 Code of Criminal Procedure) [6];
- The prosecuting authority may apply to a relevant organization or the official view of the
adoption of measures to address the violations of the law, the causes and conditions that
contributed to the commission of a crime (Article. 199 CPC) [7];
- The investigator has the right to make representation to eliminate the circumstances that
contributed  to the commission of a crime or  violation of law
(Art. 204 Criminal Procedure Code of the Republic of Kazakhstan) [8];
- Investigator, prosecutor shall, after identifying the causes of crime and the conditions that
contributed to his commission to make the appropriate State authority, self-government bodies,
public association, team or official representation to take action to eliminate these causes and
conditions (Article 296- 298 Code of Criminal Procedure of the Republic of Uzbekistan) [9];
- The court, setting the course of the criminal proceedings the causes of crime and the conditions
that have contributed to its commission, shall make a particular decision, which requires the
adoption of measures to address these causes and conditions (Art. 299 Criminal Procedure Code
of the Republic of Uzbekistan) [9];
- The inspector shall issue an order, the court - private definition, if there is reason to (Emphasis
added. — D.A.), which pay attention to government officials and other organizations established in
the case of violations of the law, the causes and conditions that contributed to the commission of
crime and requiring the adoption of appropriate measures (art. 19 of the CPC of the Kyrgyz
Republic) [10];
- The prosecutor, the investigator, the body of inquiry, if necessary (emphasis added — D.A.)
contributes to the address of the legal entity or official view of the adoption of measures to address
the circumstances that contributed to the commission of an offense (Art. 200 Criminal Procedure
Code of the Republic of Armenia) [11].

From the above it follows that the prosecution has the right to make representation to
eliminate criminogenic circumstances to the presentation of the subject of performance in setting
the specified circumstances (if necessary, when there is reason to - that is, in the case of the
establishment of such circumstances).

Adding idea of eliminating criminogenic circumstances is the right of the prosecution
when they are identified by proof. In this case, the prosecution is required to identify these
circumstances, that is, the causes of crime (criminal offense) and the conditions that contributed to
its commission. Given the above, it is interesting approach legislators of the Republic of
Moldova (hereinafter - RM) for the implementation of preventive activities in the framework of
criminal proceedings, as provided for in Chapter 3 of the Criminal Procedure Code.

Article 216 of the Criminal Procedure Code of the Republic of Moldova "Establishing the
causes and conditions that contributed to the commission of a crime" provides that the
establishment in the course of investigation, prosecution and trial of causes and conditions that
contributed to the commission of a crime is the responsibility of the prosecuting authority.

In accordance with Art. 217 of the Criminal Procedure Code, the prosecuting authority, to
establish the existence of these causes and conditions, must pay to the relevant authority or the
official view of the adoption of measures to address them.

In case of detection of a criminal prosecution of violations of applicable law or the rights
and freedoms of the individual, the prosecuting authority shall submit a report these violations to
the appropriate government authorities.

In a period of not more than one month to make submissions to be taken the necessary
measures and their results must be notified prosecutor in charge with criminal prosecution, and the
authority who made the representation.
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Article 218 of the Criminal Procedure Code of the Republic of Moldova "Self determination
of the court," provides that the setting in the trial of violations of law and human rights, the court
simultaneously with the decision and the decision shall make a particular decision, which shall
bring these facts to the attention of the relevant authorities, officials and the public prosecutor.

In a period of not more than one month, the court must be notified of the outcome of the
facts stated in the private definition [13]. The foregoing article, in our opinion, reflect the desire of
legislators to leave the Republic of Moldova within the preventive function of the updated Code of
Criminal Procedure, which includes a positive experience of the European Criminal Procedure and
Criminal Procedure Code of the Moldavian USR. [14]

This begs the question: "Is not preventive activities in criminal proceedings unnecessary"
vestige ", an echo of the laws of the socialist era?" In answering this question it is necessary to
bring the famous saying C. Beccaria, who pointed out that it is better to prevent crimes than to
punish them .

It is the goal of any good legislation [15, 123]. Thus, prevention activities are needed
during the criminal proceedings, but it is necessary to define the scope of such activities and not to
the prosecution in the scope of the need for mandatory representation for each direction of
criminal proceedings.

Taking into account the above, Chapter 4, "The evidence and proof" of the current Code of
Criminal Procedure should be supplemented with paragraph 2-1, "Measures to establish the causes
and circumstances of the criminal offense, violations of law, human rights and freedoms", the
following articles:

Article 94- 1 "Establishment of the causes of criminal offenses and conditions that
contributed to its commission."’

Establishment during the pre-trial investigation and court proceedings criminal offense
causes and conditions that have contributed to its commission, is the responsibility of the
prosecution.

Article 94-2 "Presented by the prosecution in criminal proceedings."

1) The prosecution (prosecutor, investigator in consultation with the prosecutor), which
established the existence of a criminal offense causes and conditions that have contributed to its
commission may propose to the appropriate authority, public organization or official entity idea of
eliminating these circumstances.

2) In the case of the establishment of a pre-trial investigation and court proceedings violation of
the law or the rights and freedoms of the individual, the prosecutor, the investigator in
consultation with the Prosecutor, shall submit a report these violations to the appropriate
government authorities.

3) The prosecutor in consultation submission, provided the inspector shall verify the sufficiency of
the evidence to establish the causes of the criminal offense and the conditions which led to its
commission.

4) In the course of one month from the date of receipt of the submission the official to whom it is
addressed to the representation must take the necessary measures and their results to inform the
prosecutor, the investigator, who made the representation.

5) During the pre-trial investigation, the investigator, the prosecutor, or operational unit on behalf
of the investigator or prosecutor have the right to check the status of execution of the submission
of the investigator, the prosecutor to address the causes of criminal offenses and conditions that
contributed to its commission.

Test results are available to the investigator, the prosecutor. "

Article 94-3 ""The content of the submission."’
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Idea of eliminating the causes of criminal offenses and conditions that contributed to its

commission, set out in a separate document and consists of:

1) the introductory part, indicating:
- Surname, name, title, investigator, prosecutor;
- Date and place of its execution,;
- The names (numbers) of the criminal proceedings;
- Surname, name and patronymic of the suspect, the accused (if available at the time of making the
representation);
- Legal qualification of the criminal offense with an indication of the article (part of the article) of
the Law of Ukraine on criminal liability;
- A reference to the responsibility for leaving the official with no consideration of the submission,
as well as an untimely response to a submission in accordance with Art. 1856 of the Code of
Administrative Offences.

2) The narrative stating:
- Circumstances that served as the basis for making the submission;
- Set of circumstances with reference to evidence.

3) The operative part of specifying:
- Specific conclusions, proposals to address a set of circumstances;
- Submission deadline;
- Procedure and deadlines for appeals submission.
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