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POJECIA "DOWODU" W POSTEPOWANIU CYWILNYM

W artykule przedstawiono pilno$¢ pojecia "dowod". Autor
zwraca warunkowego uporzadkowania definicji "dowodu". W
ksztaltowaniu definicji dowodu w postgpowaniu cywilnym powinny
uwzglednia¢ jednosci procesu dowodu. Artykut definiuje pojecie
stwarzajacych problem zabezpieczenia dowodow przez prawo,
przedstawia inna definicje "dowodu" w prawie krajowym i1

migdzynarodowym, o ktorych mowa w braku definicji w prawie N.Fartuszok
pojecie "dowodu". Przedstawiamy cele, obiektywne dowody, oraz - na Sekretarz
kim spoczywa cigzar dowodu. posiedzenia sqdu

Wedlug wynikow podanych w artykule stwierdzono, ze Sadu Gospodarczego
znaczenie badan pojgcia "cigzaru dowodu", ktory okresla aktywnos¢ Obwodu Lwowskiego
procesu jest intensywno$¢ kryterrum ich dziatalnosci, stuzy jako m. Lwow
zasady sporu, eliminuje niepewno$¢ w stosunkach prawnych. Ukraina

Stowa kluczowe: dowody, dzialalno$¢ proceduralna, wiedza, przekonane, cel dzialalnosci
dowodowej, postgpowanie cywilne.

CONCEPT "OF PROOF" IN CIVIL PROCEEDINGS

The article presents the urgency of the concept "proof". The author draws a conditional
ordering definitions of "proof." In forming the definition of proof in civil proceedings it should be
taken into account the unity of the process of proof. The main aim of the article is to define the
concept of posing the problem of securing evidence by law. The article presents a different
definition of "proof" in the national and international legislation. We present the goals, objectives,
objective evidence, and - determine the burden of proof.

According to the results stated in the article the author concludes that the importance of
research of the concept of "burden of proof"', which defines the activity of the process is the
criterion intensity of their activities, serves as a rules dispute, eliminates uncertainty in legal
relations.

Keywords: evidence, procedural activities, evidence, knowledge, beliefs, objective evidence-
based activities, civil procedure.

HOHATTA «10KA3YBAHHS» ¥ HUBIJIBHOMY CYJOUYUHCTBI

VY cTarTi HaBelEeHO AaKTYaJbHICTh NUTAHHS MOHSATTS «I0Ka3yBaHHA». ABTOpP HMPOBOIUTH
YMOBHE BIIOPSIIKYBAHHS BH3HAU€Hb IOHSTH <«J0KazyBaHHS». llpu ¢opMyBaHHI BHU3HAUEHHS
MOHATTS. JI0OKa3yBaHHA Yy ILMBUIBHOMY IIpoLeci ciliJ OpaTth [0 YyBard €IHICTh MPOLECY
noka3zyBaHHs. MeTor CTarTi BHU3HAYEHO IIOCTAHOBKY NPOOJIEMU 3aKpIUIEHHS MOHSATTS
JIOKa3yBaHHS Ha 3aKOHOJABYOMY pIBHI. Y CTaTTI HaBEACHO pI3HI BU3HAYCHHS TIOHSATTSA
«JIOKa3yBaHHS» y HalllOHAJIbHOMY Ta MDKHApOJHOMY 3aKOHOJABCTBI Ta 3BEPHYTO YBary Ha
BIJICYTHICTh BU3HAYEHHS Ha 3aKOHOJABYOMY pIBHI MOHSATTS «JI0Ka3zyBaHHs». HaBonsaTecs wmiii,
3aB/IaHHA, M€Ta JI0Ka3yBaHHS, a TAKOXK - BU3HAUEHHS TArapa JI0Ka3yBaHHS.

3a pesynpTaTaMd BHUKJIAQJIEHOTO y CTaTTi 3pOOJIGHO BHCHOBOK TIPO BaXJIHUBICTh
JOCIIIKEHHS TIOHSTTA «TArap AOKa3yBaHHSA», KOTPUI BU3HAYa€ aKTUBHICTb CY0'€KTIB MPOLIECY, €
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KpUTEpPIEM IHTEHCUBHOCTI IXHbOI JIISUIBHOCTI, BUKOHYE POJIb IIPaBHJIa BUPIIIEHHS CIIOPY, YCYBa€e
HEBU3HAUEHICTh Y IPOLIECYaJIbHUX B1IHOCUHAX.

Knrouoei cnosa: nokazyBanHs, mpolecyajibHa AiSUTbHICTD, TOKa3, M3HAHHS, IEPEKOHAHHS,
LUTh JOKA30BO1 AISTTBHOCTI, IIUBUTHHUH TIPOIIEC.

Y HaykoBid JiTeparTypi TpUBAIWA dYac OOIPYHTOBYIOTHCS HAMOJICTJIMBI TPOIO3HIIIT
3aKpINUTU Y 3aKOHOJIABCTBI BU3HAUYCHHS MOHATTA «JI0Ka3yBaHHs». llepcrieKTMBH HOPMAaTUBHOTO
BU3HAUEHHS Ul POCIMCHKOIO Ta YKpaiHCHKOI'O 3aKOHOJABCTBA 3a3Hayae, 30kpema, C. 5. dypca,
BKa3yloud Ha HEOOXIIHICTh KOHKpEeTH3allli Ta CTBOPEHHS YITKOIO MEXaHI3My 3acCTOCYBaHHS
npouecyaabHuX HopM [21; c. 22].

Pazom 3 TuMm, 3akonomaBctBO Ilombii, Ykpainu Ta Pociiicbkoi ®denepariiii HE MICTUTH
BignoBiAHOI ne¢iniuii. Takox 1 Aeski BYeH1 BKa3ylOTb Ha BUICYTHICTb HEOOXIIHOCTI Yy
HOPMAaTUBHOMY 3aKpIIJICHH] MOHATTS «J0Ka3yBaHHA». OJIHAK, TaKka MO3MUIisl, HAa HAaILy 1yMKY, HE €
TEOPETUYHO 1 MPAKTUYHO OOIPYHTOBAHOIO.

JIyMKH 11070 BU3HAUYEHHS IMOHATTS JOKAa3yBaHHSA Yy Haylll LMBUIBHOIO MPOIECYaJbHOTO
IpaBa JI0CUTh PI3HOMAHITHI.

O. B. baynin npuxoauTh 10 BUCHOBKY, 1110 IiJ] JOKa3yBaHHSM y HUBUILHOMY CY/IOYMHCTB1
CIIiJI PO3YMITH JISUIBHICT 0C10, 5Kl OepyTb y4yacThb Yy CIpaBl, 1 Cydy, 3A1MCHIOBaHy Yy
3aMpOINOHOBAHIA IMBUIBHUM TPOILECYAIbHUM 3aKOHOJABCTBOM (hOpMi MO0 BCTAHOBJICHHS
IOPUANYHO 3HAUUMUX (akTiB [2; c. 61].

C. C. buukoBa CTBEpJUKY€, 110 JOKa3yBaHHS — 1€ MpOIECyalibHa JISUIBHICTh CYIy Ta
IHIIUX CYO'€KTIB IMBUIBHUX IMPOLECYalIbHUX IMPAaBOBIJHOCHH, CIPSIMOBAHA HA BCTAHOBJICHHS
ICTUHM Y KOHKPETHI! HUBUIbHIN CrpaBi 1 BUPIILIEHHS CIIOPY MK cTopoHamu [3; ¢. 218].

Ha nymkxy €. B. BacbkoBChKOTO, MOKa3yBaHHsS y MPOLIECYATHbHOMY CEHC1 SIBJSIE COOOIO
BCTAQHOBJICHHSI ICTUHHOCTI TBEP/KEHb CTOPIH Iepe] KOMIETEHTHUM CYIOM Yy IMPOJMKTOBaHII
3aKoHOM ¢opmi [6; c. 94].

€. 10. Benenees BBaxae J0Ka3yBaHHSAM y apOITpa)kHOMY IIPOLIECT BPETYJIbOBAHY HOpMaMu
apOITPa)KHOTO TMPOLIECYaJbHOTO Ta MaTepiajibHOrO IpaBa, ocoONMBY (opMy Mi3HABaJIbHOT
NSUIBHOCTI, sKa 3a0e3leuye BCTAHOBJIEHHS, IEPEBIPKY Ta TMOCBIIYEHHS (aKTiB CIIPHOTO
MIPABOBITHOIICHHS 1 MPUIHATTS 3aKOHHOTO Ta OOTPYHTOBAHOTO Cy/IOBOTO aKty [7; c. 20].

. B. KpmwxkaHiBChkHil BBaXKae, 10 MM CYJOBUM JOKa3yBaHHSIM Yy apOITpaxHOMY IPOIIEC]
HEOOX1IHO PO3yMITHU JIOTIKO-NPAKTUYHY IIUIBHICTH OCIO, sIKl O€pyTh y4acThb y CIpaBl, a TaKOX
apOiTpaXHOTO Cyany 3 JOKa3yBaHHS (akTiB, 3HAUYMMHX IS BHHECEHHS 3aKOHHOTO 1
oOrpyHToBaHoro pimenns [15; c. 9].

Ha nymxy A. A. JliM, noka3yBaHHs y apOiTpakHOMY Ipoleci — 1€ JisSUIbHICTh 0ci0, fKi
OepyTh y4acTh y CIpaBi, a TAKOXK apOITPaKHOTO CyAy y BCTAaHOBJIEHIM 3aKOHOM IPOLIECYaTbHII
dbopmi, copsiMOBaHIH HAa OTPUMAHHS 3HAHHSA W00 OOCTaBWH, fKI MalOTh 3HAYCHHS IS
MPaBUWJIBHOTO BUPIIIEHHS CIPaBH, IO 3AIMCHIOETHCA LUISIXOM MIATBEPAKEHHS LUX OOCTaBUH
ocobamu, siki 0epyTh y4acTh y CHpaBi, 3a O€3MOCcepeAHBOTO CIIPUSHHS apOiTpaxHoro cyay [17; c.
15].

J. . JlycneHuk BBaxa€ JOKa3yBaHHAM OCOOIMBY MpOLECYalbHY JIISUIBHICTH 31
BCTAHOBJICHHSI (PaKTUYHUX OOCTaBUH CHpPAaBH, Ky 3A1MCHIOIOTH 0CcOOH, SIKI OEpyTh ydyacTh y
copasli, 1cyn [12; c. 657].

JI. M. HikoneHko BU3HaA4ae JOKa3yBaHHS K OCOONMBY (OpMY Mi3HABAJIBHOI JISUIBHOCTI
oci0, siki OepyThb ydwacTb y cmpaBi, 1 Cyay, siKka 3a0e3ledye BCTAHOBJICHHS, IEPEBIPKY Ta
MOCBIIUEHHS! (DAaKTiB CHIPHOTO MPABOBIIHOIICHHS, NPUNHATTS 3aKOHHOTO 1 OOIPYHTOBAHOI'O
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CYJIOBOTO PINICHHS, BPEryIHOBAHOTO HOPMaMH MPOIECyaIbHOTO Ta MaTepialbHOTO TpaBa [18; c.
51

M. K. TpeymHIKOB MIIKPECIOE, L0 CYIOBE JIOKAa3yBaHHS € JIOTIKO-IIPAKTHYHOIO
JISUIBHICTIO 0C10, 5IK1 OepyTh ydacTh y CHpaBi, a TAaKOX MEBHOIO MIPOIO 1 CyNly, CIIPIMOBAHOIO Ha
JOCSITHEHHS MPAaBWJIBHOTO 3HAHHS NP0 (aKTHYHI 0OCTaBUHM BUHUKHEHHS, 3MIHM Ta PUITHHEHHS
[IPaBOBIIHOCHH, 3/1CHIOBAHOIO Y MPOLECYalIbHIM (pOpMI IIIAXOM 3aTBEPKEHHS 0Ci0, 1110 OepyTh
y4acTh y crpaBi, nmpo (akTH, sSKi MalOTh IPABOBE 3HAYEHHS, BKA3IBKA HA JIOKA3HW, MOJAHHS iX
Cyly, HaJlaHHA CyJIOM CHpHUSHHA ocobam, ki OepyTh y4yacTb y chpaBi, y 30upaHHI J10Ka3iB,
BUBYCHHI JI0Ka3iB 1 omiHku [20; c. 36].

M. M. Illtepan BKasye, mo AOKAa3yBaHHS — L€ I{3HABAIGHA i PO3yMOBA NiSIbHICTH
Cy0'eKTIB JIOKa3yBaHHs, sfKa 3[LICHIOETHCS y BPETyJIbOBAHOMY LHBUIBHOMY IPOIECYaIbHOMY
MOPSIIKY 1 CIpsIMOBaHa Ha 3'ICyBaHHsS JIMCHUX OOCTaBMH CIpaBH, IpaB 1 0OOB'A3KIB CTOpIH,
BCTAHOBJICHHSI TIEBHMX OOCTaBHUH IIIAXOM 3aTBEP/DKEHHS IOPUAMYHMX (PaKTiB, BKa3iBKU Ha
JOKa3H, a TAaKOK HaJaHHs, IPUIHATTS, 30upaHHs, BUTpeOyBaHHS, BUBYCHHS 1 OLIHKH J0Ka3iB [22;
c. 268].

IcHyroul BU3HaUEHHS MOXHa MEBHUM YMHOM YMOBHO BIOPSJKYBaTH. Y HayIll Ma€ MicIe
aHaI3 3arajbHUX IMIXOMIB 10 BU3HAYCHHS MOHSTTS MO0Ka3yBaHHS. 30kpema, T. B. Crenmanosa,
aHAJII3YIOYU MOTJISIAM AOCTIIHUKIB Ha BU3HAUYEHHS JOKAa3yBAaHHS, MPHUXOAUTH J0 BHUCHOBKY IPO
iXHIA TOAUT Ha 1B OCHOBHI KoHIemii. [IpencraBHUKN TIepIioi KOHIENII TOAUIAIOTh TYMKY TIPO
T€, 10 JIOKa3yBaHHS € CIOCOOOM TMi3HaHHS (akTUuHUX obOcTtaBuH cupaBu [1; c. 336]. Hpyruit
HampsIMOK HayKOBOi JYMKU BU3HA€ J0Ka3yBaHHS MAISJIBHICTIO, CIIPSIMOBAHOI Ha MEPEKOHAHHS
Cyly B ICTUHHOCTI (pakTiB, Kl HUM po3rysigatroTees [23; ¢. 33]. 3Beprae Ha cebe yBary Te, IO
Kkiacudikallisi HAyKOBHX MOTJISIIB BUPOOIEHA BUKIIOYHO 32 BIIHOIIEHHSM 0 TIPOLIECY Mi3HAHHS,
He Oepyuu JI0 yBaru JOTIKO-PO3yMOBHUX OCHOB JIOKa3yBaHHS, ICUXOJIOTIYHUX MOTO aCMEeKTIB 1 Il
NO0Ka30BOi AisibHOCTI. OAHAK HaBpsAJ 4YM ICHYIOHYE pI3SHOMAHITTA JIyMOK MOXe OyTH
KJ1acu(1KOBAHE HACTUIbKH MPSMOIIHIAHO.

Ha namy nymky, npu ¢opMyBaHHI BU3HAYEHHS MOHSATTA JOKAa3yBaHHS Yy IUBUIbHOMY
MpoIIeCi CIIIJI B3SATHU JI0 YBard €IHICTh MPOIIECY AOKa3yBaHHs. 30KpeMa, CHUIbHICTH IMI3HAHHSA 1
JOKa3yBaHHS 3a3Haudanu y cBoix pobotax A. @. Kueitaman [10], C. B. Kypunsos [16], JI. A.
Baneena [5], M. K. Tpeymmnikos, [20], I. B. PemernikoBa [19], A. I'. Koanenko [11] Ta ixmIi
MIPOLIECYATICTH.

OpnHak KOHIEIIIS €IHOCTI MOHSATTS JOKa3yBaHHS CIPUHAMAETHCSA Y HayIlll HEOTHO3HAYHO.
Crnin 3a3Ha4YMTH, IO B JITEpaTypl TaKoX OOIPYHTOBYETHCS TMO3HMIISA 3aNEPEUCHHS PO3YMIHHSA
JOKa3yBaHHS K €MHOIO KOMIUIEKCHOTO SIBUILA. 30KpEMa, JIesKl aBTOPU MPOTNOHYIOTh CTaBUTHUCS
70 JOKa3yBaHHsS K JO 0araTo3HayHOro MOHSTTS, BPaXOBYIOUM, IO KOKHE HOro 3HAUEHHS
XapaKTepU3yeTbCA BIACHUM YHIKJIbHUM 3MicToM. OfHaK, Ha Hally JyMKY, Taki TBEpKECHHS
JIENI0 KaTeTOPHYHI 1 BCTYMAIOTh Y MPOTUPIUYS 3 MOJOXKEHHIMH 100 HEOOXimHOCTI yHidikamii
TEOPETUYHUX TIAXOMIB 1 HOPMATHBHOIO BPETYJIOBAHHS IOHATIHO-KAaTEropiaibHUX OCHOB
J0Ka30BO1 JISIbHOCTI.

BenbMu  mepekoHIIMBO apryMEHTYE HEMOXKJIMBICTH PO3APOOICHHS Ta OOMEXKCHHS
noka3oBoi misuibHOcTi O. B. baymin, Big3Hauyarouu cepei HEraTMBHUX HAcliKIB HEMUHYYY
HEOOX1THICTh (hOPMYBaHHSI KOMIUIEKCY MOJAATKOBUX IMOHSATH 3 PI3HUM BMICTOM JUIsl TTO3HAYEHHS
poJii Cyay Yy JOKa3yBaHHI 1 JJi MO3HAYEHHsS! CYKYMHOI NISUIBHOCTI YCIX YYaCHHKIB Ipouecy 31
BCTAHOBJICHHSI IIyKaHUX ()akTiB, (pOpMyYIIOBaHHS JOJATKOBUX TEPMIHIB 3 PI3HUM BMICTOM, JUIS
MMO3HAYEHHSI OJTHOPITHOT AISUTBHOCTI CyAy Ta 0cCi0, 1mo OepyTh y4acTh y crpai [2, c. 24].

3anporoHOBaHI y Haylll BUBHAYCHHS TAKOXK CYTTEBO BIIPI3HIIOTHCA 3aJIEKHO BiJ BKa3aHOT
MeTH JlI0Ka3yBaHHS. Hu3ka aBTOpIB HamoJjsrae Ha COpsMOBAHOCTI JOKa3yBaHHS HAa BCTAHOBJICHHS
ICTUHM y cIipaBl B Till uM HIIIH popmi. Jleski BUeH1 (GOPMYITIOIOTh 1HII LIl JOKa3yBaHHS. [HII
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B3araji 3aMOBYYIOTh y BHM3HAUE€HHI PO TaKy O3HaKy, SK LLUIbOBA CIPSMOBAHICTb. TpeTi
3a3HAy4a0Th, 10 JIOKA3yBaHHS HEPO3PUBHO MOB'SI3aHE 3 NMPEAMETOM 1 HE MOKE MaTH CaMOCTIHHO1
METH.

He MoxHa Bu3HAaTU TpaBWIbHUM TIOBHE ITHOPYBaHHS IUIeH JIOKa3yBaHHS IpU
(dhopmyIIOBaHHI BU3HAUYEHHSI OCTAaHHBOTO. J[oKa3yBaHHS Ma€ CBOi IIUIi, sIKI CYyTTEBO BU3HAYAIOTh
3MICTOBHE HANlOBHEHHS JaHOi misuibHOCTI. Llimi moka3yBaHHsS BHUKOHYIOTH POJb 00'€KTHBHOTO
¢daktopa, Oarato B YoMy (OpMyrOTh CyO'€KTHHMI CKJIaJ, CIOCOOHM, 3aco0H, MpeaMeT 1 Mexi
noka3yBaHHs. OyHKIIOHAJIbHE MPU3HAYEHHS JI0Ka3yBaHHS y LUMBUILHOMY MPOLEC] BU3HAYAETHCS,
Hacammepe], UUISMH BiIIOBIAHOI IISUIBHOCTI, 1110, Y CBOIO Yepry, BKa3zye MICLE JOKa3yBaHHS Y
CUCTEMI MPOIIeCyabHUX BIJIHOCHUH.

{11 n1oka3yBaHHS JI03BOJISIIOTH IIPOBECTU PO3MEXKYBAHHS MDK IPOILECYaIbHOKO 1
MO3aMpPOIECyaTbHO JIUTHHICTIO YYaCHUKIB Mporecy. TakoX Ha MiACTaBl Il JOKa3yBaHHS
BIJIOKPEMJIIOIOTHCSI pe3YNIbTaTH JOKa3yBaHHS, SIKI MAlOTh MPOILECYaJIbHE 3HAUEHHS Ul BUPILICHHS
CIOPY B Cy/l 1 BUHECEHHs DINICHHS Yy CHpaBl. Y3arajibHIOIYM BHUKJIAJICHE BHINE, MOXKHA JIATH
BHCHOBKY, 1110 METa JI0Ka3yBaHHA € CYTTEBOIO 03HAKOIO, OCKUIbKU J103BOJISIE BIAOKPEMUTHU BIIaCHE
NOKa3yBaHHS Bl CYMDKHUX SIBULI. TOMy BU3HAYEHHS MOHATTS JOKa3yBaHHs OyJie HEIOBHUM 0e€3
BKa31BKH Ha LIUI1.

[{u11 toka3yBaHHS HE MOXYTh OyTH BU3HAu€H1 JOBUIbHO, OCKUIBKU JI0KA3yBaHHS Ma€ MICLE
y CHCTEeM1 MUBUILHUX MpolecyalbHUX BiHOCHH. [IpaBribauM € 3ayBakeHHs [. B. PemetHikoBoi
IIpo Te, IO LIl JOKa3yBaHHS BU3HAYAIOThCA LUISIMU 1 3aBAAHHSIMHU IIUBUILHOTO MIPOLIECY, TAK K B
foro Mexax 13a Horo npaBuiamu OyayeThes Joka3yBaHHs [19, c. 21].

MoskHa NpUITH 10 BUCHOBKY IIPO T€, 1110 3aBJAHHSIMH LIUBUILHOTO CYJJOUYMHCTBA € PO3IJIS
1 BUpINICHHS UMBUIBHUX CIIpaB, SKI BIANOBIIAIOTH IEBHUM O3HakKaM. B  ykpaiHCbKkOMY
3aKOHOJIABCTBI BUKOPHUCTAaHI O3HAKH CIPaBEUIMBOCTI, HEYNEPEIKEHOCTI Ta CBOE€YACHOCTI; Yy
POCIMICBKOMY — TPaBMIIBLHOCTI 1 cBoedacHoOCTl. Ciif 3a3HA4YMTH, IO y YaCTHHI CBOEYACHOCTI
3aKOHOJABIl MPUXOJAATh J0 €IUHOI AYMKH, IPOTE BIIHOCHO IHIIHUX KPUTEPIIB CIIOCTEPIraroThCs
BIJIMIHHOCTI.

[IparHeHHss BHOPSAOKYBaTH 1 BPETYJIIOBATH MPOLEC 3a JOMOMOIOI YITKO BH3HAYEHHX
KpUTEPIiB, YHUKAIOUM OLIHOYHUX MOHATH 1 KaTeropii, € 3arajJbHOI0 TEHJICHIIEIO JUIsl LIUBUILHOTO
MPOIIECYaTbHOTO 3aKOHOJABCTBA JOCITIIKYBaHHMX JAepxaB. [liABUIEHHS PIBHSA 3aKOHOJABYOL
TEXHIKHM, JeTani3alisi NpaBWwil 3AIMCHEHHS MpaBOCYAJs, CTaHAAPTH3aLllsil CYA0BOi MPAKTUKU
XapaKTEepH1 I Cy4aCHOTO ITUBUILHOTO CYJAOYMHCTBA. Pa3oM 3 THM, MOBHICTIO BIIMOBHUTHCS Bil
MOHATH OLIIHOYHOIO 3MICTY HE BMJAETHCS MOXJIMBUM, TaK SIK HUBUIbHI CIIOPU € PE3YJIbTaTOM
ICHyBaHHSI 1 € OJHI€0 3 (popM HOro MposiBIB 3 YCi€r0 Herepen0auyBaHICTIO 1 PI3HOMAHITHICTIO.
Tomy npu OLIHII CYIOBOT AISUIBHOCTI Ta 1i pe3ynbTaTiB HEMUHYYE BUKOPUCTAHHS XapaKTEPUCTHK,
K1 BIOOPaXKakoTh ii OIIHKY 3 MO3ULIN JTIOACHKUX IIHHOCTEH.

Y Haymi po3rIsIHYTHX KpaiH OUIBIIICTh aBTOPIB BBAXKAE METOKO JAOKA3yBaHHS
BCTAHOBJIEHHSI 00'€KTUBHOT ICTUHH. 3BepTa€e Ha cebe yBary Toi (akxT, 110 Taka €IHICTb MA€ MICLE
SK IPOTATOM PaJSIHCHKOTO NEPIOAY PO3BUTKY IPOLECyalbHOI HAYKH, TaK 1 HA Cy4daCHOMY eTarl
PO3BUTKY HAyKoBOi AYMKU. lIpoTAroM AOCUTH TpPHUBAJIOTO Yacy KOHILEMI[sS ICTUHU SK METH
JOKa3yBaHHS € JOMIHYIOYOK Yy IHMBUIBHOMY TIPOILIECi, HE 3BakKar04d Ha ICTOTHI 3MIHH B
HOPMAaTUBHOMY PEryJIOBaHHI HUBUILHOTO Ipouecy Ykpainu, Pociiicbkoi @enepanii ta [lonbui.
CyuacHi JOCHIKEHHS! aKTUBHO HIATPUMYIOTH 1 PO3BUBAIOTh HEOOXIIHICTh JOCATHEHHS ICTUHU Y
nuBUTEHOMY Tiporieci [ 14, c. 43-45].

Cnin 3a3Ha4uTH, 10 Cy4aCHE 3aKOHOJABCTBO JOCIIIPKYBAHUX JI€p)KaB HE MICTUTH B cOO1
NOCTaTHIX MIACTaB Jjsl OOIPYHTYBAaHHS METU JIOCATHEHHS ICTUHHM IpPU PO3MIISJI LUBUIBHOTO
cropy. Yxe JOCUThb JaBHO 3 TPOLECYalbHUX KOJEKCIB OyJaM BHKIIOYEHI HOPMH, SKI
BCTaHOBJIIOIOTH O0OB'SI30K CyJy NEPEBIPUTH 1 BCTAHOBUTH OOCTaBUHU CIPaBU B MOBHOMY 00CsI31,

Ne 2 (6) 2014

77



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

HE3aJeKHO BiI Mo3uuli cTopiH. BimMoBa Bin wnporo mnpaBwia He Oyja BHUIIAIKOBOIO YU
cuTyaTuBHOIO. HaBmaku, mnepexiy IHIIIaTUBU BiJ CyQy [0 CTOpPIH 3HAMEHYE SIKICHUH eTan
PO3BUTKY HpPaBOCYAJs Yy UUBUIBHUX CIIOpaX, OCJIa0JIeHHsS BTpy4YaHHs Jep>KaBU Yy OCOOHUCTI
BITHOCHHM, peaji3allil0 CBITOBUX CTaHAApTIB HpaBocyaisd. SkicHa 3MiHA wLIed 1 3aBAaHb
MIPaBOCY/JI HE MOTJIa HE B110Opa3uTHUCA Ha OCOOUCTUX €IEeMEHTAX UBUILHOTO MPOIIECY, IKUMU €
oKa3u ¥ goBeneHHs. Mu He Moxkemo moromutucsa 3 M. K. TpeymHIKOBUM y TOMy, IO
3aKpIMJICHHS] HOBHMX 3aBJaHb LIMBUIBHOTO IPOLECY MPU3BOJAUTH BUKIIOYHO 10 3MIHU KOHIEMIIT
HIIK P® 3 Touku 30py Aii NPUHIUITY 3MarajbHOCT1 SIK MEXaHI3MY JOCSATHEHHS ICTUHH, aje He J0
BiIMOBH Bin 1iei Metu mpaBocymas [20, c. 8]. Takum 4MHOM, MOCSATHEHHS ICTUHH HE MOXE
BBAXKATHUCS SKOIO-HEOYIb METOIO JOKA3yBaHHS Y IIMBUILHOMY MPOILIECI.

TeopeTuku MUBUTHHOTO MPOIECY BiIBOAATH BaXKJIMBY POJIb CIIPABEIIMBOCTI Y mporieci. A.
I'. KoBasienko, aHammi3yrouu JiF0 KPUTEPIIO CIOPABETMBOCTI B1I PUMCHKOTO MpaBa JI0 CY4acHOCTI,
3a3Havya€e TPATUIIAHY ICTOPHUYHY POJIb CIPABEIIMBOCTI B SKOCTI OJTHOTO 3 OCHOBHHMX IOYATKIB
mporecy [11, c. 19-24].

CroroaHi Oe3nepeyHuil BIUIMB KaTEropii «CIpaBeUIMBICTbY HAa KOHCTPYKLIIO LIUBUILHOTO
CYJIOUYMHCTBA, 1 HE TUIbKM y paMKax TEHJIEHIH Horo po3BUTKy. MoOKHa HaBITh TOBOPUTH, IO
came CIpaBeUIMBICTh BUCTYIIAE B IKOCTI OCHOBHOI'O €BPOIEHCHKOro cTaHaapTy npaBocynas. Taxk,
ct. 6 m. 1 KoHBeHIii mpo 3axuCT mpaB JIOJUHU Ta OCHOBHUX cBOOO (1ani — KoHBeHIIisT) BKazye,
0 KOKEH Ma€ MpaBO Ha CHPaBEUIMBUM 1 MyOIIUHUN pO3MIIS] CIpaBU Yy PO3YMHUH CTpPOK
HEe3aJIeKHUM 1 0€3CTOPOHHIM CY/I0M, CTBOPEHUM Ha MiAcTaBi 3akoHy [13].

3MiCcT JgaHOi HOpMH, MalyTh, CTaB IMIJICTABOIO Ui JOKTPHUHAIBHOTO OOIPYHTYBaHHS
HEOOX1ZIHOCTI 3aKOHOJABUOI'0 3aKpIIIEHHS HOBOTO MPUHIUIY LUBUIBHOTO CYJOYMHCTBA —
CIPaBEUTMBOCTI Cya0BOTO po3risiny [4, c. 18-22]. Illomo maHOro MOHATTS, 3ayBaKMMO, IO 3a
CBO€IO TPHUPOJOID BOHO HOCHTH OI[IHOYHHUM XapakTep, TOOTO HOro 3MicT Oe3mocepenHbo
NMoB'si3aHUN 3 oOcTaBMHamMu 10 cropaBl. lle HeogHOpa3oBO Oyj0 MIATBEPKEHO MPAKTUKOIO
€Bporneicbkoro cyny 3 mnpas JIOAMHU. Buxonsuum 3 ii 3MICTYy MOXXHa C(OPMYJIIOBATH MO3ULIIO
€BPOIENCHKUX CYJIIB B aCIIEKT1 PO3yMIHHS CIIPaBEAIMBOCTI CY10BOr0 po3risay [9, c. 276].

VY 1ol yac cnig 0coOIMBO MIAKPECTUTH HaJHAIIOHAIbHUMN cTaTyc €BpONENCchKOro cyny 1,
BIJIOBIAHO, XapakTep, NPUMHITUX CYAOBHUX PIII€Hb, SIKI KOHIENTYaJIbHO BUXOJATh 3 NOCHUJIAHHS
PO HENOMYIIEHHsS] BTPYYaHHs y HallloHaJIbHE 3aKOHOAABCTBO KpaiH-yuacHullb Konsenmii. ILle
3HAXOJIUTh CBOE B1I0OOpaKEHHsI, y TOMY YHCII1, 1 B IUTAHHAX J0Ka3yBaHHs, a00 TOYHIIIE KaXyuH,
OIIHKU JOKa3iB, MOJIEb SIKOT € CYyTO MPEPOTATHBOIO HAIIOHAJIBHOTO 3akoHoaaBI [8]. [Ipu
IbOMY TIOOIYHO €BPOTIEHCHKI CYI/II BCE K TOPKAIOTHCS MPoOIeMHU T0OKa3yBaHH, a caMe: B aCIeKT1
HECIIPaBEJIMBOCTI CYyIOBUX MPOLENYp, PO3YMIIOUH, 110 CKJIAJHO OL[IHIOBATH CYJOBHUH pO3IJi] B
oMy 0e3 IEHTPAIBHOTO €Taly CYJAOYHMHCTBA — BCTAHOBJICHHS (DAKTUYHUX OOCTAaBHUH Y CITpaBi.
Ile mosicaroe, MabyTh, Ta OOCTaBMHA, IO Y PIMICHHAX €BPOIMEUCHKOTO CyIy MI3€pHO Majio JaHO
OIIHOK TPOIIeAYp JOKa3yBaHHS.

MoskHa 3poOUTH BHCHOBOK, IO JOKa3yBaHHS — II€ OCHOBaHa Ha JIOTIKO-PO3YMOBHX
npouecax IMi3HaHHS 1 NePEeKOHaHHSAX AISUIBHICTh CyIy Ta ocid, 1o OepyTh ydacTh B CIIpaBi, 3
METOI0 CIIPaBEIJIMBOIO Ta CBOEYACHOTO pO3MVIALY MW BHUPILIEHHS CIpaBu, 3/1ICHIOBAHA Yy
BCTaHOBJICHIN 3aKOHOM IIPOLECYaNIbHIM (OpMI BIATIOBIIHO /10 TSraps J10Ka3yBaHHS.

BusHaueHHs MOHATTS J0Ka3yBaHHS MMOBUHHO OyTH 3aKpillJIeHE B 3aKOHOAABCTBI Ta CTaTH
OCHOBOIO JJ1s1 (POpPMYyBaHHS KaTeropiajJbHOTO anapaTy A0Ka30BOroO MpaBa B IIUBUIBHOMY MPOILIEC.

[Ipu upomy Mu He BOA4aeMO MPUYUH JUIsl PI3HOMAHITHOCTI BU3HAYEHHS JIOKAa3yBaHHS B
LIMBUIBHOMY NpolecyanbHOMY npaBi Ykpainu, Pociiicekoi ®enepanii ta [lonpmii B cuiny eanHux
JIOTIYHHUX 1 TICHUXOJIOTIYHHMX OCHOB JOKa3yBaHHS, a TaKOX ICTOTHOI MOAI0HOCTI IPaBOBOIO
peryioBaHHs IIUBUIBHOIO MIPOLIECY B3arajl 1 JOKa30BOi AisJIbHOCTI 30KpeMa.
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Tsarap noka3yBaHHS — HEBII'€eMHUN €JIEMEHT BIJHOCHH JIOKa3yBaHHS Y LMBUIBHOMY
MpOLEC], 1110 3B'SI3y€ BOEAMHO MOTO CKJIAJOBI 1 € YUHHUKOM, SIKUH BU3HAUAE JUHAMIKY PO3TIISAILY
crnopy cyaoM. BigmoBimgHO TATap JAOKa3yBaHHS BOJIOJIE BCIMa ICTOTHUMHU BJIACTHBOCTSIMHU
IHCTUTYTY JOKa3yBaHHs y LIMBUIBHOMY IpoOlieci, BioOpaxarouu iX y BIANOBIIHOCTI 31 CBOIM
(GYHKIIOHAJIbHUM ITIPU3HAUEHHSIM.

OcHOBOIO JOKa3yBaHHS € JIOTIYHA pPO3yMOBa [ISUIBHICTh, 1[0 Ma€ aJeKBATHO
BpaxOBYBAaTHCsSl B 3aKOHOJIABYOMY PEryIIOBaHHI Ta CYJOBIM MPaKTULI PO3IJIsAY 1 BUPILICHHS
UMBUIBHUX cripaB. JloTpuMaHHS JIOTIKM JOKa3yBaHHS, 1, SIK HACIIAOK, JIOTIKM IPUUHATUX CYJIOM
plllieHb $BJsE€ OO0 HaMBaXJIMBILIY BUMOTY [0 CYJOBOTO IpPaBO3acTOCYBaHHS, 1 IOBHHHO
MTOBCIO/THO peai30BYBaTHUCH.

€ Bcl miAcTaBU BBaXKaTH Tsrap JOKa3yBaHHS OJHIEIO 31 CKJIAJOBUX CIPaBEJIMBOCTI Ta
CBOEYACHOCTI PO3IJSAY 1 BUpILIEHHS IUBUIBHUX CHpaB. BHacligoK NOPIBHSAIBHOTO aHAJI3y
3akoHonaBcTBa [lonburi, P® 1 YkpaiHu B KOHTEKCTI BIAMOBIIHOCTI MpPakTHIl €BponeichKOro
Cyny 3 mpaB JIOJMHM BCTaHOBJIEHO, LI0 PO3MOJAUI TArapsl JOKAa3yBaHHS 3 ypaxyBaHHSIM
MOTEHLIHHOT MOXJIMBOCTI BUKOHAHHS, TOOTO eheKTUBHOI 11i y cdepi 30upaHHs, pO3NOPSAIHKEHHS,
JOCIIIPKEHHS, OLIHKU JI0Ka31B € OJHUM 3 ICTOTHMX (PakTOpiB, 110 BHU3HAYAIOTh CIPABEIIUBICTH
po3risany crnpaBu B LuioMy. llpu BuUKOHaHHI TAraps J0Ka3yBaHHS CIIPaBEUIMBICTb 3HAXOJUTh
CBO€E B1JI0OOpak€HHs B OOJIIKY CYy/Z0M 3B'SI3KY MK XapakTepoM (akTiB 1 MOXJIMBICTIO iX JTOBECTH,
0 ICTOTHO BIUIMBA€ Ha CaMy MOJKJIMBICTb CYJIOBOTO 3axHcCTy. Y cdepi OLIHKM BUKOHAHHS
JI0Ka30BOTr0 TATapsi BUMO31 CIIpaBeAJIMBOCTI BIANOBIIA€ YITKUN BUKIJIAJ B CYOBHX aKTaX CyTHOCTI
J0Ka3iB, BHCHOBKIB 1 MOTHBIB CyAY, 3aCHOBAaHMX Ha IpaBWJIaX JIOTIKM YMOBHMBOJIB. Tsrap
J0Ka3yBaHHs BU3HAUa€ aKTUBHICTh CY0'€KTIB IPOLIECY, € KPUTEPIEM IHTEHCUBHOCTI iX JISUIBHOCTI,
BUKOHYE POJIb [IpaBHJia BUPILIEHHS CIOPY, YCYBAa€ HEBU3HAUEHICTh Y MPOLECyalIbHUX BITHOCHHAX.
Hazpani BnacTMBOCTI BKa3ylOTh Ha T€, IO XapaKTEpUCTUKA JOKA3yBaHHS TUIBKH LUISIXOM
BKa31BKM Ha HOro CYyTHICTb — JIOTIYHI IPOLIECH Mi3HAHHS 1 IEPEKOHAHHS, 1 MPOLECYalIbHY GOpMY
3/1IACHEHHS TPEJCTABIISIETHCSA HEJOCTATHBOIO, TaK SIK YIIYCKA€ MPUYUHY, IEPIIOOCHOBY, OCHOBHUI
(dakTop pO3BUTKY MpOLECY pO3TsAy copaBu. TomMy BHM3HAu€HHS [OKa3yBaHHS Mae OyTu
JIOTIOBHEHO O3HAKOIO 3IIICHEHHS BIANOBIIHO JO TArapa JoKa3zyBaHHS. TakuMm YHHOM,
JOKa3yBaHHS — L€ 3aCHOBAHAa Ha JIOTIKO-PO3YMOBHUX IIpolecax IIi3HaHHS 1 TEepeKOHAHHS
TISUTBHICTH CyZly Ta 0cCi0, siki OepyTh y4acTh Yy CHpaBi, 3 METOIO CIPABEIIMBOTO 1 CBOEYACHOTO
pO3MIsiAy Ta BHPINIEHHS IMBUIBHOI CHOpaBW, 3/IMCHIOBAaHA Yy BCTAHOBJICHIH 3aKOHOM
nporecyaibHiid (GOpMi BIIMOBIIHO 0 TATAps AOKa3yBaHHS.
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CONCEPT "OF PROOF" IN CIVIL PROCEEDINGS
FARTUSZOK N.

In the scientific literature for a long time justified persistent proposals to consolidate the
legislative definition of "proof'. Perspectives legal definition for Russian and Ukrainian
legislation notes, in particular, S.Y. Fursa, indicating a necessity to specifically create a clear
mechanism for the application of procedural rules [21; c. 22].

However, the legislation of Poland, Ukraine and the Russian Federation does not contain
the relevant definitions. Also, some scientists point to the absent of necessity for the statutory
concept of "proof".

However, such a position, in our opinion, is theoretically and practically feasible.
Opinions on the definition of proof in civil procedural law doctrine quite diverse.
A.V. Baulin concludes that under proof in civil proceedings to be understood by people involved
in the case, and the court rendered in the proposed legislation on civil procedure form to establish
legally significant facts [2; c. 61].

S. Bychkova argues that evidence is a procedural activities of the court and other civil legal
proceedings aimed at establishing the truth in a particular case and a civil dispute between the
parties [3; c. 218].

According to E.V. Vaskovskyi, proof in a procedural sense is the establishment of the truth
of the allegations of the parties before a competent court of law is dictated by the form [6; c. 94].
E.Y. Vedenyeyev finds proof in the arbitration process regulated by rules of procedural and
substantive law, a special form of cognitive activity that provides installation, inspection and
certification of facts disputed relationship and making legitimate and reasonable judicial act [7; c.
20].

D.V. Kryzhanivsky believes that under judicial proof in the arbitration process must be
understood logical and practical activities of persons involved in the case and the tribunal with
evidence of facts important for making a lawful and reasonable decisions [15; c. 9].

According to A. Lim, proof in the arbitration process is activity of persons involved in the
case, and the arbitral tribunal established by law procedural form in order to extract knowledge
about the circumstances relevant to the proper resolution of the case carried out confirmation by
the circumstances, the persons involved in the case, for immediate assistance arbitral tribunal [17;
c. 15].

D.D. Luspenyk finds evidence special judicial process to establish the factual
circumstances of the case, carried out by persons involved in the case, and the court [12; c. 657].

L.M. Nikolenko defines proof as a special form of cognitive activities of persons involved
in the case, and the court, which provides installation, inspection and certification of facts
contentious relationship, the adoption of legal and reasonable judgment dealt with procedural and
substantive law [18; c. 5].

M.K. Treushnikov emphasizes that judicial proof is logical and practical activity of
persons involved in the case, and to some extent the court, aimed at achieving a proper knowledge
of the actual circumstances of, modifying, and terminating relationships exercised in legal form by
approval of persons involved in the case, the facts that have legal significance, instructions for
evidence presentation of the court, the court rendering assistance to persons involved in the case,
in the taking of evidence, the study and evaluation of evidence [20; c. 36].

M. J. Stefan points out that evidence a cognitive and mental activity of proof, which is
carried out in a regulated civil judicial order and is aimed at finding out the real facts of the case,
the rights and obligations of the parties, setting certain circumstances by asserting legal facts
indicate the evidence, and providing, acceptance, collection, discovery, learning and assessment of
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evidence [22; c. 268].

Existing definitions can somehow conventionally organized. In science, there is a common
analysis approaches to the definition of proof. In particular, T. Stepanova, analyzing the views of
researchers on the definition of proof, finds their division into two main concepts.

A first concept agree that proof is a way of knowing the actual circumstances of the case
[1; c. 336]. The second line of thought recognizes proving activities aimed at convincing the court
of the truth of the facts which it considered [23; c. 33].

It is noteworthy that the classification of scientific opinion produced exclusively by
reference to the process of learning, not taking into account the logical and intellectual
foundations of proof its psychological aspects and goals of evidence-based activities.

But it is unlikely the existing diversity of opinion can be classified as straightforward.
In our opinion, the formation of the definition of proof in civil proceedings to consider the unity of
the process of proof.

In particular, common knowledge and evidence mentioned in his works Kleynman A.F.
[10] S. Kurylov [16], L.A. Vaneeva [5] M.K. Treushnikov [20] I. Reshetnikov [19] A. Kovalenko
[11] and other protsesualisty.

However, the concept of the unity of the concept of proof in science is perceived
ambiguously. It should be noted that in the literature also substantiates the position of negation as
the only evidence of understanding of complex phenomena.

In particular, some authors propose to treat the evidence as ambiguous notion, given that
each characterized by its own unique value content. However, in our opinion, such statements are
somewhat dogmatic and in conflict with the provisions on the need for unification of theoretical
approaches and normative regulation conceptual and categorical evidence-based activities.

Very convincingly argues the impossibility of fragmentation and limitations of evidence-
based A.V. Baulin, noting the negative effects of the inevitable necessity to form additional
complex concepts with different content to describe the role of the court in proving to denote the
aggregate of all stakeholders to establish the desired facts, the formulation of additional terms with
different content, to denote the uniform of the court and persons involved in the case [2, c. 24].

The proposed definition of science also differ significantly depending on the stated
objective evidence. Several authors insist on the orientation of proof to the truth of the case in one
form or another.

Some scientists formulate other purposes of proof. Other generally silent on the definition
of a sign as a target orientation. Still others point out that the proof is inextricably linked with the
subject and can not have an independent purpose.

We can’t consider correct complete disregard for the purposes of evidence in formulating
the definition of the latter. The proof has its own goals, which essentially determine the substance
of this activity.

Objectives of evidence act as objective factors largely shape the subjects, methods, means
and object boundaries proof. Function of proof in civil proceedings is determined primarily aims
relevant activities, which in turn indicates the place of proof in the system of procedural relations.

Objectives of evidence allow a distinction between procedural and non-procedural activity
participants. Also based on the goals of evidence proving separate results that are important for
procedural dispute in court and the decision in the case.

Summarizing the above, we can conclude that the purpose of proving an essential feature
because it allows you to separate the actual proof of related phenomena. Therefore, the definition
of proof would be incomplete without reference to the purpose.

Objectives of proof can not be determined arbitrarily, since there is evidence in the civil
procedural relations. The right way is remark [.V. Reshetnikov that aims proving defined goals
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and objectives of Civil Procedure, as within it and its rules based evidence [19, c. 21].

We can conclude that the objectives of civil proceedings is the consideration and resolution
of civil cases that meet certain characteristics. Ukrainian legislation was used signs fairness,
impartiality and timeliness; in Russian - accuracy and timeliness.

It should be noted that the timeliness of the legislators come to a consensus, but in relation
to other criteria observed differences.

The desire to organize and regulate the process by clearly defined criteria, avoiding the
evaluation of concepts and categories is a general trend for civil procedural law states studied.
Increasing legislative technique, detailing the rules of justice, judicial practice standardization
characteristic of modern civil procedure.

However, to completely abandon the concepts of assessment content is not possible, as
civil disputes and is the result of one of the forms of its manifestations with all the unpredictability
and diversity.

Therefore, in evaluating judicial activity and its results will inevitably use characteristics
that reflect its assessment of the position of human values.

In science considered the countries most authors consider the aim of establishing proof of
objective truth. Attention is drawn to the fact that such unity can take place during the Soviet
period of procedural science, and at the present stage of development of scientific thought.

For quite some time the concept of truth as objective proof is dominant in civil
proceedings, despite significant changes in the normative regulation of civil procedure of Ukraine,
Russia and Poland. Current research is actively supporting and developing need for truth in civil
procedure [14, c. 43-45].

It should be noted that the current legislation states studied does not contain sufficient
grounds to justify the purpose of arriving at the truth in civil dispute. Already for a long time with
procedural codes were excluded provisions that establish the obligation of the court to verify and
establish the circumstances of the case in full, regardless of the parties' positions.

Waiver of this rule was not accidental or situational. Switching the initiative of the court to
the parties marks the qualitative phase of justice in civil disputes, weakening government
interference in personal relationships, the implementation of international standards of justice.
Qualitative changes in the goals and objectives of justice could not be displayed on the personal
elements of civil procedure which there is evidence and proof.

We can not agree with M.K. Treushnikov that fixing new problems of civil procedure leads
only to a change in the concept of the CPC of the Russian Federation in terms of the principle of
competition as a mechanism for arriving at the truth, but not to abandon this goal justice [20, c. §].
Thus, to reach the truth can not be considered by any purpose of proof in civil proceedings.
Theorists of Civil Procedure gives a prominent role in the justice process. A. Kovalenko,
analyzing the effect of the criterion of justice Roman law to modern times, says traditional
historical role of justice as one of the basic principles of the process [11, c. 19-24].

Today undeniable impact category "justice" for the construction of civil proceedings, not
only within its trends. You could even say that justice is acting as the main European standards of
Justice.

Thus, p. 6 p. 1 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter - the Convention) states that everyone has the right to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law [13].

The content of the rule, perhaps, was the basis for doctrinal rationale for the law on the new
principle of civil justice is fairness of the trial [4, c. 18-22]. Regarding this concept, we note that
by nature it is estimated, its content is directly related to the circumstances of the case.

This has been confirmed by the European Court of Human Rights. On the basis of its
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content can formulate the position of European Judges in terms of understanding the fairness of
the trial [9, c. 276].

While it should be emphasized supranational status of the European Court and,
accordingly, the character adopted by judgments that conceptually breaking links to avoid
interference with the national law of the Parties to the Convention.

This is reflected, in particular, and in matters of proof, or more precisely, evaluation of
evidence, the model of which is purely the prerogative of the national legislature. [8] This
indirectly European judges still problems touch of proof, namely in terms of injustice judicial
procedures, realizing that it is difficult to evaluate the trial as a whole without the central stage of
proceedings - setting the factual circumstances of the case.

This explains, perhaps, the fact that the decisions of the European Court negligible given
ratings of proof procedures.

It can be concluded that evidence - is based on a logical-thinking process knowledge and
belief court activities and persons involved in the case, for the purpose of fair and timely
consideration and resolution of the case, carried out in statutory form in accordance with the
procedural burden of proof.

The definition of proof should be enshrined in legislation and provide the basis for the
formation  of  categorical apparatus of  evidence n civil ~ proceedings.

We do not see the reason for a change in the definition of proof civil procedural law of
Ukraine, Russia and Poland because of the only logical and psychological bases of evidence and
substantial similarity of legal regulation of civil procedure in general and evidence-based activities
in particular.

Burden of proof is an essential element of the proof in civil proceedings, linking together
its components and is a factor that determines the dynamics of the dispute by the court.
Accordingly, the burden of proof has all the essential properties Institute of proof in civil
proceedings, displaying them in accordance with its functional purpose.

The basis of the proof is a logical mental activity that is adequately taken into account in
legislation and jurisprudence examination and resolution of civil cases. Within the logic of proof,
and as a result, the logic adopted by the court decisions is the most important requirement for a
court of law, and should be implemented everywhere.

There is every reason to believe the burden of proof a component of equity and timely
consideration and resolution of civil cases. As a result, comparative assessment of Poland, Russia
and Ukraine in the context of compliance with the European Court of Human Rights found that
the distribution of the burden of proof based on the potential performance, the effective action in
the field of collection, disposal, research, evaluation of evidence is one of the major factors that
determine the fairness of the proceedings as a whole.

In carrying the burden of proving fairness is reflected in the account by the court
connection between the nature of the facts and the ability to demonstrate that significantly affect
the possibility of judicial protection.

In the area of performance evaluation evidence meets the burden of justice demand a clear
statement of judicial acts in the nature of evidence, conclusions and reasons of the court, based on
the rules of logic reasoning.

The burden of proof determines the activity of the process is the criterion intensity of their
activities, serves as a rules dispute, eliminates uncertainty in legal relations. The above properties
indicate that the characteristic of proof only by specifying in its essence - the logical processes of
knowledge and beliefs, and procedural form of seems insufficient as drops cause, initial, primary
factor in the development process of the case.

Therefore, the definition of proof must be supplemented in accordance with the basis of the
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burden of proof. Thus, the evidence - it is based on logical and mental processes of cognition and
activities of the court and conviction of persons involved in the case, for the purpose of fair and
timely consideration and resolution of civil cases, carried out in statutory form in accordance with
the procedural burden of proof.
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