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BADANIE RETROSPEKTYWNE POSTEPOWANIA KARNEGO
PROKURATORA I PROBLEM REFORM PROKURATURY
UKRAINY

1.6

Artykul przedstawia analizg¢ retrospektywna funkcji 1 roli
prokuratury w mechanizmie panstwa. Przedstawione zostaly problemy
zwiazane z tworzeniem, stopniowym reformowaniem i powotaniem
prokuratorow zgodnie z wspotczesnymi realiami na Ukrainie.
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The paper presents a retrospective analysis of the functions and roles of the prosecutor's
office in the state mechanism. The problems of development, gradual reform and destination
prosecutors in relation to modern Ukrainian realities.
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PETPOCHEKTUBHE JOCJI)KEHHS KPUMIHAJIbHO-ITPOIIECY AJIBHOI
JAJBHOCTI ITIPOKYPOPA TA IPOBJIEMU PE©@OPMYBAHHA
IPOKYPATYPH B YKPAIHI

VY cTaTTi HaBeJEHO PEeTPOCHEKTUBHUN aHai3 QYHKLIN 1 posl MPOKypaTypu B AEPKABHOMY
MexaH3M1. Po3risiarorees mpo6iieMy CTaHOBJIEHHS, IOETATHOrO pe)OpMyBaHHS Ta MPU3HAUEHHS
MIPOKYPaTypU CTOCOBHO CYYaCHUX YKpaiHCBKUX peajliil.

Knrwouoei cnosea: KpuMIHAIBHO-TIPOIIECYalbHA IUUIBHICTH;, MPOKYpOp; pedhopMyBaHHS
MPOKYpaTypH; HATJIA; TPOoIleCyaTbHEe KEPIBHUIITBO.

Axmyanvbrocms memvl. VIcToOpudeckoe ucciaeoBaHUe CO3AaHus U OPMUPOBAHUS KAKOTO-
100 TOCYJapCTBEHHOI'O OpraHa MOMOTaeT Jydllle MOHSTh €ro UCTOPHUYECKOe IpeJHa3HaYeHHE,
MECTO B CHUCTEMC JAPYIrux roCcyaapCrBC€HHLIX OpPraHoB, a TAKXKC HCTOPHUYCCKYIO H€O6XOI[I/IMOCTI)
BBINIOJIHEHUS] BO3JIOKEHHBIX Ha Hero (yHkiuil. OOIIen3BecTHO, YTO CTpoKaiiiee coOiito/ieHue
3aKOHHOCTH SIBJISIETCS] BOKHEHIIMM IIPUHLUIIOM IPaBOBOro rocyaapcTsa. OqHako 6e3 MexaHu3Ma
peannzanuu, O€3 HAJEXKHBIX CPEACTB OOECHEeUEHUs HCIOJHEHUS 3aKOHA 3aKOHHOCTh
IpeBpalaeTcss B IMYyCTyHO JeKiapauuio. Baxkheilllee MecTo B CHUCTEME TaKOro MeXaHU3Ma
MIPUHAUIEKUT IPOKYpaType, IPOKYpPOPCKOMY HaJ130pYy.

[Iponiecc craHOBIEHUA W Pa3BUTHS MHCTUTYTA MPOKYpaTypbl B YKpauHe, Kak M IPOLECC
pPa3BUTHUS YKPAUHCKOM IOCYAapCTBEHHOCTH B LIEJIOM, SBJISIETCS CIOKHBIM M B 3HAUUTEIIBHON Mepe
npoTuBOpeuuBbIM. OOYCIIOBIEHO 3TO psAAoM npuyuH. OfHA M3 HHUX 3aKJIIOYaeTcs B TOM, YTO
MpoKypaTypa, Oyaydd 3BEHOM KOHKPETHOW TOCYJapCTBEHHO-TIPABOBOW CHCTEMBI, U3MEHSETCS
BMecTe ¢ nocienHed. Kak cBUIETENbCTBYET UCTOPUS TOCYIapCTBa U IpaBa Y KpauHbl, TOJBKO 3a
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MOCJIEHUE TPUCTA MATHAECAT JET TOCYAAPCTBEHHO-NPABOBAasi CUCTEMa YKpauHbl PaJUKaIbHO
W3MEHSIACh 10 MEHBIIEH MEpe YeThIpE pasza.

BropsiM (hakTOpoM, KOTOpBI CYIIECTBEHHO MOBJIMSII Ha MPOLIECC Pa3BUTHS WHCTUTYTA
MPOKYpaTypbl B VYKpauHe, SBJISETCS TO, YTO B TEUEHHUE HECKOJIbKUX BEKOB YKpauHCKas
rOCyJIapCTBEHHOCTh Pa3BUBAJIACh B TECHOM CBSI3M C POCCUHCKOM TOCYJapCTBEHHOCTHIO. [Ipu sTOM
(GopMbl 3TOW CBSI3M HEOJHOKPATHO MEHSUIUCh, YTO TAKXKE HEMOCPEICTBEHHO OTpa)Xajloch Ha
Pa3BUTUU MHCTUTYTA MIPOKYpaTyphl B YKpauHe.

B Poccuiickoii mMnepuu NpoKyparypa KaK HMHCTUTYT TOCYJApCTBEHHOTO YIPABJICHUS
nosiuiach B 1722 r. B MOMEHT co3iaHusi IpoKypaTyphl €€ PyHKIMU HE ObLIN YETKO OIPEIEICHbI
u periaMmeHTHpoBaHbl. CyIIECTBEHHOE BIIMSHHE HA Pa3BUTHE OTEYECTBEHHOM IPOKYPATYpPbI
OKazaja MoOJENb (QYHKUMOHUpOBaHMS (paHIy3ckol mnpokyparypel. [lpu sTomM Heobxommmo
OTMETHUTH, UTO CyAeOHbIe PyHKIMU Bhimasid u3 ceprl uaTepeco [lerpa I. ['maBHBIN nHTEpEC IS
HEro MpeCTaBIsuId QYHKIUU TeHEepall-IPOKypaTyphbl B OTHOLLIEHUH MapjaMeHTa, B OTHOIIEHUU KO
BCEMY MEXaHU3MY YIIPaBJIEHUS CTPAHOM.

HeobOxomuMo NOTYEpKHYTh, UYTO OTEYECTBEHHAsl MPOKypaTypa KOPEHHBIM 00pazom
OTJIMYaJiach OT €BPONEHUCKUX AaHAJOTUYHBIX MHCTUTYTOB. OT GpaHILy3CKON HpOKypaTyphl
3aMMCTBOBAaHbl Ha3BaHUE OpraHa, Hepapxuyeckas CTpykrypa uHcTtuTyra. Ho Bo @Ppanuuun
IIPOKYPOP BCELENO IMOAYHMHSUI CBOKO JEATEIBHOCTh OXpaHE KOPOJIEBCKOM BJIACTH M YECTH, OT
MMEHM MOCIEAHEH OH ydacTBOoBal B cyne. B Poccuiickoil mMmepuu NnpaBoOMOYMsS NIPOKypopa
M3HAYaJIbHO COJEpXalu B cede KOHTPOJIbHO-MOAHAI30PHbIE (PYHKUIHU OOIIEroCyaapCTBEHHOTO
3HAYEHUS.

ITo 3ameiciy Ilerpa I mpokypaTypa mo/bDkHaA ObLIa CIIOCOOCTBOBATH CO3/MaHHMIO Ha Pych
CHJIBHOTO 3¢ (EKTUBHO YIPaBISIEMOr0 TOCYAAPCTBA B YCIOBUAX 00SPCKO-KHSKECKON BOJIBHUIIBI U
KOCHOCTH YHHOBHHWYBEro ympaBlicHHss B Poccun. C mpokyparypod BelHKHHA pedhopMaTop
CBS3BIBAJl POXKJCHHE LEMEHTHPYIOIIEH OIMOpbl TocynapcTBa, KOTopas crajga Obl OIJIOTOM
€IMHCTBA 3aKOHHOCTHU M MPABONOPSAKA HA IPOCTOPAX UMIIEPUH, “UUCTOTHI U COBECTH BJIACTHBIX
YUHOB B LIEHTPE U Ha MecTax [2, ¢. 153].

[Tocne cmeptu Iletpa I craTyc mpokypaTypbl MOABEpresi CEpbe3HBIM IMPEOOPa3OBAHUSM.
[Ipokyparypa Obl1a mpakTHYeCKH yrpaszaHena. Kak otMeuaercs B murepartype, cMepth Iletpa I u
BO3BesieHue Ha npectoi Exarepunsl | mpuBenu k cocpeioToueHn0 GaKTUYECKON BIACTU B pyKax
apUCTOKpPAaTHHM, 4YTO HE MOIVIO HE CKa3aTbCsl Ha IIOJIOKEHWHM BCEH IpOKyparypbl. ['eHepain-
npokypop HyxeH Obu1 Iletpyl ans Ham3opa 3a BenbMOKaMu, a B YCIIOBUSAX, KOIJIa MOHapx
HAXOJMWJICS B UX BJIACTH, IOJDKHOCTh T'€HEpaN-IIPOKypopa Obljla U3IUILIHEH.

IIpn Ekarepune I oTMeuaercs 3HAUMTENBHBIA OTXOJX OT YycTaHoBJIeHHOro Ilerpom I
MOPSIJIKA OCYILLECTBJICHMSI BBICIIETO HaA30pa MPOKYpaTypbl 3a COONIOACHUEM 3aKOHOB B CTpaHE,
Cy’KaeTcs rOCyAapCTBEHHOE 3HAYECHHE IPOKYPAaTyphbl U BO3IUIABIIIIOLIETO €€ T'eHepal-IpoKypopa
[1, c. 3]. Yrparun cBou no3uuuu u Cenar. B 1727 r. Obuin ynpa3zgHeHbl HaJBOPHBIE CYIbl, a C
HUMU U JIOJDKHOCTH IPOKYPOPOB MPU HAJIBOPHBIX Cy/IaX.

Boccranosnienue cratyca npoKypaTypbl IPUILIOCH HA MEPHO] IPABJICHUS UMIIEPATPULIbI
Annbl MoannoBHbL. B Ykaze ot 2 oktsa0ps 1730 1. ona npeanucana “Obith npu CeHaTe reHepat u
00ep-npoKypopam, a Ipu KOJUIETUSX U B APYTUX CYJEOHBIX MECTax — MPOKYypopaM U JIeHCTBOBATh
1o JaHHOW UM AokHOCTH [7, c. 44]. B centsiope 1733 1. yupexaeHa AOIKHOCTh TYOSPHCKOTO
IIPOKYpOpa, KOTOPbIN ObLT BIpaBe ONPOTECTOBBIBATH HE3aKOHHBIE JIEHCTBUS MECTHBIX BJIACTEH U
CyIOB C OJHOBPEMEHHBIM YBEJOMJIEHHEM 00 3TOM reHepai-npokypopa. OaHako BIUsSHUE
IIPOKYPOPOB HAa MecTax ObUIO yTpauyeHo, M MpUAaTh MPOKYypaType CTaTyc, Kakod OHa uMmena Mnpu
[Terpe I, e ynmaBanoce. He cymena 3to crmenate m umneparpuna EnmzaBera IlerpoBHa, XOTs
VYkazom ot 12 gexabpsi 1741 r. oHa momblTanack yCTaHOBUTH CTATyC MPOKYpaTypbl Ha OCHOBE
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nonoxxennit Ykaza Ilerpa I ot 12 suBaps 1722 r. CymecTBeHHON MpoOiIeMoi SIBIISIUCH
HEJI0OCTATOK M MOI00p HAJUIeKAIUX KaapoB (ocoOeHHo Ha mecTax) [1, ¢. 7].

3aMeTHBIX pe3yabTaToB ynanoch aoctudub Exarepune II. Bo Bpemena ee mpaBieHus
CTaTyCcy HpOKypaTypbl ObLIO NPUAAHO BaKHOE 3HaueHHe. B 3amaunm mpokypopoB BXoJuiia He
TOJIbKO OOphOa ¢ HapylIEHUSIMU 3aKOHA, HO M UX NpeaynpexiaeHue. ['enepai-npokypop B CBoeM
ctaryce Bo3Bbicuics Hajx CeHatroM. EMy Oblsi0 HOpy4eHO BeleHHE BayKHEHIIINX FOCY1apCTBEHHBIX
JieIT, BKJTIOUAsi B Psijie CIyd4aeB W BOMPOCH! oTpaBieHus npaBocyaus. C paznenenuem B 1763 r.
Cenata Ha 1I€CTb JENapTaMEHTOB I'€HEPAI-NIPOKYPOpP ObLI 0(UIIMATBHO MPUKPEIUIEH K IIEPBOMY,
B KOTOPOM peIlajiCch Hauboiee BaKHbIE TOCYJapCTBEHHbBIE BOIPOCHI U HAXOAWIHCH Aena TaiiHoi
skcneauuuy, Kanuenspuu koH@HUCKaluUil, OXpaHbl IpaB ABOPSHCKOIO COCJIOBHS, (PUHAHCOB,
W3IaHMs 3aKOHOB H Jp. bosee Toro, pabortoit TaitHOW SKCHeAUINH, SIBISBIICHCS OPraHoM
MTOJIMTUYECKOTO TPECIEAOBaHUS M HMMEIOIIEH B IOCYAAPCTBEHHOM MEXaHU3ME OYEHb CHIIbHBIC
MO3ULIMH, PYKOBOJIMJ F€HEPAI-IIPOKYPOP, KOTOPBIN TaKuM 00pa3oM ObLI OCHOBHBIM IPOBOJHUKOM
naen Exarepunsl 11, kacarommxcs BOIPOCOB KapaTeIbHON ITOJIUTHKU.

TakuM o0Opa3om, Mmpokyparypa (pakTHUYECKH CTajla BBICIIMM OPraHOM TOCYIapCTBEHHOI'O
yIpaBieHUsl ¢ MpU3HAKaMU U (QYHKUIUSMU HCIOJHUTENIbHOM BiacTh. Ee OCHOBHBIMHU 3ajauaMu
MOXXHO Ha3BaTh CJEAYIOIIME: OCYILECTBICHHE HaA30pa 3a COOJIOJCHHEM 3aKOHOB, 3a
NEeSITeNIbHOCThIO MPUCYTCTBEHHBIX MECT, CyA€OHOIrO HaJ30pa, 3aIlMUThl MpaB Ipa’kJaH, OXPaHbI
MHTEPECOB rocy1apcTBa, O0pbOBI CO B3SITOYHUUECTBOM, HA30pa 3a MECTAMU JIMILIEHUSI CBOOOABI U
coOnrofieHneM MpaB Jul, npedbiBaomux B HUX. [lo cyru, mpokypaTypa BbICTyNajga OpraHom
rOCYJAapCTBEHHOTO YIPABIICHHUS.

B nepuon npasnenus IlaBna I mratel nmpoxkypaTypbl ObUIM 3HAUUTENBHO COKpPAIEHBI,
0COOEHHO Ha MECTax, 4YeMy crmocoOcTBoBaja JukBuaanus B 1796-1800 rogax BepXHUX 3€MCKUX
CyIIOB, BEPXHUX pacrpaB, I'yOEpHCKUX MarucTpaToB, IPH KOTOPBIX COCTOSJIM IPOKYPOPBI M
cTpanuue. OAHAKO B LEJIOM CTaTyC NPOKYpaTypbl COXpaHsUI MEPBOCTENEHHOE 3HAUCHHUE B
roCyAapcTBe.

B »3TOT mnepuox OKOHYATENbHO CIOKWIUCH IPEANOCBUIKM IIPEBPALLECHHS T'eHepall-
IIPOKYpOpPa B MUHUCTPA FOCTHUILIMH, OIPEAEIAIOCH B HEM JUYHOCTHOE MUHUCTEPCKOE HAYAJIO, YTO
u npousonuio B Hayane XIX B. mpu Anekcanzape I. C obpazoBanueM MuHucTepcTBa I0CTULIUN B
1802 roay AOMKHOCTH MHHHMCTpA IOCTULIMU U TE€HEpal-IIPOKypopa ObLIM COBMEIIEHBI B OJIHOM
JULe.

Heo6xomumo otmeruth, uTto K Havany XIX B. ceHaTckas W TyOepHCKas MPOKYpaTypbl
opOpMUWIUCh B €IUMHYI0 NPOKYPOPCKYIO cucteMy B (opme MunHucTepcTBa IOCTUIUM U
MPOKypaTypbl Ha MecTax, KOTopas TpeOoBaja 4eTKOW MpaBOBOW periameHTaruu. JlambHeiee
pa3BUTHE 3aKOHOJATEIBHOTO PETrYIMPOBAHUSA JEATENBHOCTH MPOKYPATYphl MPOU3OLLIO IPH
konudukanuu Bcei cuctembl mpaBa B CBoae 3akonoB Poccuiickoit Mmmepun 1832 1. u ero
MOCIEAYIOINX PEIAKIIUAX.

[Ipenmersl BeneHust obiiero Hajazopa paszieneHsl B CBoje Ha ClEQYyIOIIME TPU YacTH:
oXpaHeHHe o0Iero 0JIaroycTpocTBa B ry0epHUMN; HAA30P MO Ka3eHHBIM JIeJIaM; HaJ30p M0 CyIy
U pacmpaBe. OTU MOJIOXKEHUS IO JielaM MO’KHO ONPEIeNuTh Kak Haa30p 3a COOJI0JEHHEM U
WCIIOJJTHEHUEM 3aKOHAa BO BCEBO3MOXKHBIX IIPOSABIECHUAX M BuAax. Kpyr Takoro Haasopa
OXBaThIBaeT COOOW BCE CTOPOHBI MECTHOTO YIPABJIEHHS B LIMPOKOM CMBICIE U COBIAJAET C
KpYroM JEsITeIbHOCTU BCEX I'YOEPHCKUX M YE3/HbIX IPUCYTCTBEHHBIX MecT. 13 MHOrOYMCIEHHBIX
IPUMEPOB OOLIET0 Ha/[30pa MOXKHO Ha3BaTh HECKOJIbKO Han0b0JIee BaXKHBIX: OXPAHEHHUE 3aKOHHOTO
MOPSIZIKA; IIpeceueHue 3J0yNnoTpedseHuil (HapylmleHHsi BEpHOCTHM IpUcAre, JIMXOMMCTBA,
ME/UINTEIBHOCTH B OTIPABJICHUU [I€NT); TIOBCEMECTHOE OXpPAaHEHHE MHTEPECOB W BHITOJ Ka3HbI,
COJICHCTBUE K MPECEUECHUIO YPE3MEPHBIX PACX0I0B; HAA30P 3@ 3aKOHHOCTHIO CYJICOHBIX PEIICHMUI;
KOHTpPOJIb 32 MECTaMH JIMILIEHUs1 CBOOOJbI U coAepKaHMeM 3akitoueHHBIX. [Ipokyparypa Takxe
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OCYILIECTBJISUIa HAA30p 3a OOIIMM MOPSIIKOM HECEHMsI CIYXKObl U COCTaBOM CIIy)KalllUX B
MIPUCYTCTBEHHBIX MecTax [7, c. 134].

B snoxy pedopm Anexcanmpa Il momeepraercss mpeoOpa3oBaHusiM U TpoKyparypa. B
pesynbTaTe cyneoHoil pedopmbr 1864 T. Ham30pHBIE TIOJHOMOYHUS MPOKYpPATyphl OBLIN
cymecTBeHHO orpanndeHsl. A.®D. KoHu, aHanmu3upys JaHHOE HOBIIECTBO, OCHOBAHHOE Ha OIBITE
3aMagHOEBPONEHCKUX TOCYIApCTB, MHUCAN, YTO OHO “ObITh MOXKET, M BBIXOJMUJIO KpPACHUBBIM C
TEOPETUYECKOM TOUKH 3PEHHUS, HO IPOTUBOPEUNIIO YCIOBHSIM Hallle aIMUHUCTPATUBHOMN KU3HU U
IUI0 Bpa3pe3 € BHYTPEHHUMMH MOTPEOHOCTSMHU Hallero ryoepHCKoro crpos. B TopomnuBom
OCYILIECTBJIEHUM CTPACTHOTO KEJIaHHs IOCKOpPEe pPacUUCTUTh JJIi HOBBIX HACAKICHHUM MecTo,
nopociiee OypbSiHOM U MOJYCTHUBIIMMH J€PEBbIMH, ObLI CpyOsieH ayO, CTOSIBIIMI Ha CTpaxe
nmeca” [8, c. 21]. Jlumenue mnpokypaTypbsl GYHKIMHM Haa30pa 3a HKCIOJHEHHEM 3aKOHOB
OCYILECTBJISJIOCH “HE MOTOMY, YTO TAKOW HAA30pP CTaj HE HYKEH, a IOTOMY, YTO OH ‘‘CBSI3bIBAJ
pyku” BcecwIbHOW amMuHHCTpamuu” [8, c¢. 24]. OcHoOBHOUW 3amadeil TPOKypaTyphl CTajo
OCYILIECTBJIEHUE YrOJIOBHOTO mpecienoBanus. Oco0oe BHUMaHUE YIEISUIOCh HAa30py 3a
3aKOHHOCTBIO JICHCTBUM OPraHOB MNPEIBAPUTEIBHOTO CieAcTBUA. I[IpoKypopbl cocTOsUIM IpH
cylax, ¥ uX JIeATeIbHOCTh OrpaHUIMBAIACh JeJlaMu CyAeOHOTro BeAoMCTBa [3, c. 29].

Cucrema opraHoB NPOKYPOPCKOTO HAJI30pa CYIIECTBEHHO HE H3MEHWJAch BIUIOTH JI0
mageHus 1apckoro pexuma. [axe peomromusa 1905-1907 rr. He mnpuBena K 3aMETHBIM
U3MEHEHUSIM B €€ OpraHu3alliM, €CJId HE CUMUTaTh YBEJIWYEHHs 4YHciIa aJIMUHHUCTPATHUBHBIX
MIPUCYTCTBUH, B KOTOPBIX JIOJKEH ObUI y4acTBOBATh MPOKYPOP, TO €CTh PaCIIMPEHUs] HaJ30PHON
NeSITeIbHOCTH MPOKYPaTypBhI.

[Tocnenyromuii mepuosl pa3BUTHS HHCTUTYTa NPOKYpaTypbl B YKpawlHE CBsI3aH C
oOpazoBanuem B Hos0pe 1917 r. Vkpaunckoit Hapoanoit PecnyOmuku. OtoT mepuon ObLi
HenpoAOKUTENBHBIM (1917-1921 rr.). OgHaKo NpUHSTHIE TOTAA MPABOBBIC aKThI U CO3/IaHHBIC HA
UX OCHOBE IIPABOBbIE MHCTUTYTHI, B TOM YHCJE MPOKypaTypa, HY’)KHO paccMaTpuBaTh HE TOJIKO
KaK COOBITHSl HCKIIIOYUTEIIBHO HMCTOPUYECKOTO XapaKTepa, HO M KaK OIBIT, KOTOPBIH Takxke
JIOJDKEH YYUTBHIBATHCS B XOJIE Cy/IeOHO-TIpaBoBOi pedopmsi [ 10, c. 27].

OTcyTcTBHE MaTEpUAIOB IPOKYPOPCKOM MPaKTUKU U APYroil HeoOXoAUMON HH(POpMaALUU
HE T03BOJISIET CJeNIaTh BBIBOJ O JESATEIILHOCTH OpraHoB IpokKypaTypsl B nepuoa YHP. Omgnako
MOXHO CKa3aTb, 4YTO IPOKypaTypa YKpaWHbl B pPAcCMaTpUBAEMBbI MEPHUOJ, JAEHCTBOBAIA
MPEUMYIIECTBEHHO KaK oOpraH OOBHHEHMsI WJIM, HHAdye TOBOpPS, Kak OpraH YyroJOBHOTO
IpeciieIOBaHMsI JIUL, COBEPIIMBIINX MTPECTyIUIeHHE. [laHHbIN BHIBO/I OCHOBAH HA TOM, YTO OpraHbl
MIPOKYpPATyphl, KaKk U paHee, GYHKIMOHUPOBAIIM NPU CyJaX U HUKAKUX HOBBIX 00SI3aHHOCTEH, 1O
CPaBHEHUIO C TE€MH, KOTOPbIE€ OHM BBIIOJHSUIM paHEe, Ha HUX 3aKoHOAAaTenbcTBO YHP He
BO3JIArajo.

Wrak, npokypatypy YHP moxHO paccmarpuBaTh, C OJHOW CTOpPOHBI, KaK aHAJIOI TOTO
rOCyJapCTBEHHOTO OpraHa, KOTOPBIA (PYHKIIMOHHPOBAJT B YKpawmHE MOCIE CYIeOHO-IIPaBOBOM
pedopmbl B Poccuiickoit umnepun 1864 ronma, a ¢ Apyroil — kak rocynapCTBEHHO-IIPaBOBOM
UHCTUTYT, KOTOpBIA OBLI COCTaBHOM YacThbl0 YKPAaMHCKON TOCYJapCTBEHHOCTH M TEM CaMbIM
MPUHIUIHAIBHO OTJIMYAJICA OT CBOET0 IPEIECTBEHHUKA.

CoBerckuil TMepuoOJl pa3BUTHUA MHCTUTYTAa MPOKypaTypsl B YKpauHe CBfA3aH C
CYLIECTBOBAaHUEM 3/1€Ch COBETCKOM BJIACTU M B 3HAYMTENIbHOM CTENEHU HECET Ha cebe OTIeyaToK
MOJIOKUTEIBHBIX U OTPULIATENIbHBIX YEPT COBETCKOT'O CTPOSL.

Kak u3BecTHO, B HCTOPHUH COBETCKOTO IoCyaapcTBa MMea MecTo mepuoj, ¢ 1917 mo 1922
IT., B KOTOPOM IIPOKypaTyphl HE CyllecTBOBaslo. Bmecte ¢ TeM, OTCYTCTBHE MpPOKypaTyphl HE
03HAy4ajJo, YTO [0 €€ CO3JaHusl He ObUl OpraHM30BaH HAA30p 3a 3aKoHHOCThIO. Hamzop 3a
cOOJI0IGHUEM 3aKOHOB B JIEATEIbHOCTH MECTHBIX OPraHOB BJIACTU U OPraHOB rOCYAAPCTBEHHOTO
yIpaBieHUs! OCYIIECTBIISIIM B TO BPEMsl pa3lInyHbIE YUPEKIEHHUSI COBETCKOro rocyaapcrna. Tak,
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TpUOYHAIIBI TIPOBEPSUTH 3aKOHHOCTH TIPOBEACHUS CIICJACTBCHHBIX JCHCTBHIA, OOOCHOBAaHHOCTH
COJICpP)KAaHUS TPaKJIAaH B MeCTaxX JIMIICHUS CBOOOJBI. 3aKOHHOCTh JCHCTBHH MUJIHMIHH U
HCIIPABUTEILHO-TPYJIOBBIX YUPESIKICHUH HAXOIMIIACH ITOJ] KOHTPOJIEM CJICICTBEHHBIX KOMUCCUH U
HapOJIHBIX CyaoB. DYHKIHMIO Haa30pa 3a HCIOJHCHHEM 33aKOHOB BBITOJHSII HapOHBIN
KOMHCCapHaT FOCTHIINN U €r0 OpPraHbl HA MECTax.

IIpokyparypa Ykpaunckoit CCP Oplna co3mana nmocraHoBieHrneM Bceeykpamackoro [[UK
28 utonst 1922 rona ¢ 1enpio “oCyIecTBICHUs HaA30pa 3a COOMI0/IEHNEM 3aKOHOB M B MHTEpecax
MPaBWJILHON MOCTAaHOBKU OOpBOBI ¢ mpecTynmHoCcThio” [11].

locynapctBennass mpokyparypa YCCP Obputa ocHoBana B coctaBe HapomgHoro
KOMHCcaprara I0CTUIMH. Bo TiaBe mpokyparypsl Kak MPOKYpOp PECIyOJIMKH CTOST HAapOIHBIN
KOMHCCAp FOCTHIIMHM, KOTOPHIM BXOJHJ B COCTaB IpaBHUTEIbCTBA pecnyonmuku. I[lom ero
HEMOCPEJICTBEHHBIM PYKOBOJICTBOM OBLIT M OTJIEN IMTPOKYPATYPHI.

[Ipokyparypa ocymecTBisiia “aTIMUHUCTPATUBHBIA HaA30p” (TMO3KE OH CTal HA3BIBATHCS
0o0IIMM HAJI30pOM), MPETYCMATPHUBABIINK OCYIIECTBICHHE OT MMEHHM TOCyJapCTBa HaJ30pa 3a
3aKOHHOCTBIO JEWCTBUM BCEX OPraHOB BJIACTU, XO3SHWCTBEHHBIX YUPEKICHUHM OOIECTBEHHBIX U
YACTHBIX OpTaHHW3aIUi W YaCTHBIX JIUI] ITyTeM BO30YXKJICHHS YTOJIOBHOTO IIPECIIeA0BAHUS TTPOTHB
BHHOBHBIX JIMII ¥ OTIPOTECTOBAHUS TIOCTAHOBJICHUH, KOTOPBIE HAPYIIAIHA 3aKOH.

Kpome Toro, Ha Hee BO3Jarajaoch HEMOCPEJACTBCHHOE HAOIOACHHE 3a JEATCILHOCTHIO
CIICICTBEHHBIX OPraHOB W JIO3HAHUS B OO0JACTH PACKPBITHS TPECTYILICHUH, a Takke 3a
JESITeIbHOCTHIO OPTaHOB TOCYIAPCTBEHHOTO IMOJUTHICCKOTO YIIPABICHUS; TIOIICPIKKA OOBUHEHUS
B CyJie; HAaOJII0IeHUE 3a TPABIUIILHOCTHIO COJICPIKAHUS 3aKITFOUYCHHBIX 10| CTPAKCH.

[[Impokne mpaBa W OOS3aHHOCTH BO3JIarajMCh Ha IPOKYpOpoB B cdepe OOpHOBI ¢
MPECTYITHOCTRIO: HApYIICHHE CyAeOHOTo TMpeclieZIOBaHMs; Jada yKa3aHUH | pa3biCHECHUH
OpraHaMm JO3HaHHS M JOCYIEeOHOTO CIEJICTBHS, YTBEPXKICHHS OOBHHUTCIIBHBIX 3aKIIOUYCHHM,
ydacTHe B PacCIOPSAUTEILHBIX 3aCeIaHMsIX CyIa, TTOAISPKKa OOBUHEHUS B CY/Ie; OMPOTECTOBAHUS
MIPUTOBOPOB ¥ OIPEJICIICHUA, BEIHOCHUMBIX CYJOM, IPOBEpKA IMPABWIBHOCTH COJICPYKAHHS IO
CTpake BO Bcex 0€3 UCKIIOUCHUS MeCTaxX JIMIIEHUs CBOOOJBI M OCBOOOXKICHHUS JIWIL,
HEeTIpaBWIBHO conepxarcs [4, c. 7].

Crnenyromum 3tanoM (yHKIIMOHUPOBAHHS COBETCKOM MPOKYpaTyphl B YKpauHe SIBISICTCS
o6OpazoBanue B mioHe 1933 r. IIpokyparypsl Coroza CCP, Ha KOTOpyIO0 OBUIO BO3JIOKEHO 00IIee
PYKOBOJICTBO JI€SITEIBHOCTBIO MIPOKYpaTyp coro3Hbix pecnyonuk. Koncrurynuus CCCP 1936 1. u
Koncturymmus YCCP 1937 ortHecnu HazHauenus [Ipokypopa VYCCP x kommereHIUu
I'enepansaoro mpoxypopa CCCP, koTopslii, B CBOIO OYepelb, B COOTBETCTBUU cO CT. 114
Konctutynmun CCCP nasznauancs Bepxosubim Coerom CCCP.

[Tocne 1937 Ilpokyparypa CCCP coBMecCTHO ¢ MpOKypaTypamH JApPYrUX COIO3HBIX
peciryoauk 00pa3yror enuHyio cucteMy opranoB CCCP. BaxkHyro posib B IpaBOBOM 00SCIICUCHUHT
cucrembl opraHoB CCCP urpan 3akon o npokyparype CCCP, npunstsiii BepxoBusim CoBeTom
CCCP 30 Hos6ps 1979, u xoTOpBIN AeiicTBOBAN Ha Tepputopuu Ykpaunsl 10 1991 r. OH umen
0O0JIBIIIOE BIIMSIHAE HA Pa3BUTHE 3aKOHOIATEIILCTBA O MPpoKyparype crpan CHI'.

Cornacao 3akony o mpokypatrype CCCP 1979 roma (ct. 3) opradsl NpoKypaTyphl, B
COOTBETCTBHU C BO3JIOKCHHBIMH Ha HHUX 3aJa4aMH, JCHCTBOBAIM B CIEAYIONIUX OCHOBHBIX
HAIPaBJICHUSAX: HAJ30p 3a HCIOJHEHHEM 3aKOHOB OpraHaMH TOCYIapCTBEHHOTO YIIPaBJICHWS,
MPESANPUATHAMY, YIPSKICHUSAMHU, OPraHU3alldsIMHU, JIOJDKHOCTHBIMH JIMIIAMH W TpakJIaHAMU
(oOmmit Ham30p); HAA30P 3a MCIOJIHEHHEM 3aKOHOB OpraHaMHu JIO3HAHUS H JIOCYIASOHOTO
CIICJICTBUS; HAI30p 3a HKCIIOJIHCHHEM 3aKOHOB IPH PACcCMOTPCHHH JCN B CyAax; Haa30p 3a
COOJIIOZICHNEM 3aKOHOB B MecTaxX IPeObIBAaHUS 3aJep)KaHHBIX, B MECTaX MPEIBAPUTEIHLHOTO
3aKJIFOUCHUsS, TIPH WCIOJHEHUW HaKa3aHUH ¥ WHBIX Mep MPUHYAUTEIHLHOTO XapakTepa,
Ha3HAYaeMBIX CyJI0OM; O0Oph0a C MPECTYIMHOCTHIO U IPYTHMH IPABOHAPYIICHUSIMHE, PACCIICIOBAaHUE
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MIPECTYIUIEHUH, IPUBJIEYEHUE K YTOJIOBHOW OTBETCTBEHHOCTH JIUL], COBEPUIMBIINX MIPECTYIIICHUE,
o0OecriedyeHre HEOTBPAaTUMOCTU OTBETCTBEHHOCTH 3a IPECTYIUIEHHE, pa3padOoTKa, COBMECTHO C
OPYTMMU TOCYAApCTBEHHBIMM OpraHaMH Mep NpPEayNpexJeHUs TMPEeCTYIUICHUH U JIPYrux
[IPaBOHAPYIIEHHUM; KOOPIMHAIMS JEATEIbHOCTH MPABOOXPAHUTENbHBIX OpPraHoB o OoprOe ¢
NPECTYIUIGHUIMU U JIPYTMMH  [paBOHApPYLIEHUSIMU, Yy4yacTH€ B  COBEPIICHCTBOBAHUU
3aKOHOJATENbCTBA U MPOIAaraHe COBETCKUX 3aKOHOB.

CornacHO TOYKe 3peHHs, TOCIOJCTBOBABIIEH TOrza B TEOPUM IpaBa, BCE HAIPABIICHUS
NESITEeIbHOCTH IPOKYpaTyphl OOBSABISUIMCH BBICIIMM HaJ30pPOM 3a MCIOJHEHHEM 3aKoHOB. Jlaxe
NEeSITeIbHOCTh MPOKYpopa MO MOJJIEPKaHUI0 TOCYIapCTBEHHOIO0 OOBMHEHHUS cuuTaiach (Gopmoit
IIPOKYPOPCKOTO Ha/A30pa 3a MCIOJIHEHWEM 3aKOHOB IPU PACCMOTPEHUHU YIOJIOBHBIX /I B CyAaXx.
Mexy Tem, Ha Hall B3IJIsII, OYEBHUJIHO, YTO BCS JESATEILHOCTh MPOKYpPATyphl AeNuiach Ha JBa
BUJIA: HAJ[30pHAsl U HEeHaa30pHass. OCHOBHBIM COJAEP)KaHHEM NEPBOTO BUAA ObLI TaK Ha3blBaeMbIH
o0mui Ham30p, KOTOPHIA Opasl CBOE€ HAYallo, KaK y)K€ YIMOMHHAJIOCh C MOMEHTa 00pa3oBaHUs
NpoKypaTypsl B Poccuiickoil HMMIEpuH, a OCHOBHOE COJIEpKAHHE BTOPOTrO — YrOJIOBHOE
MpECiIeIOBAaHNE  JIMI, COBEPIIMB  MPECTYIUICHHE, YTO OBbUIO  TJABHOW  (yHKIHEH
nocyepepopMeHHOM MpoKypaTypbl Poccuiickoit nmnepuu.

Havanom mnoctcoBeTckoro mnepuoia pa3BUTHS MHCTUTYTAa MPOKYypaTypsl B YKpauHe
apigerca npuHsatue BepxoBubiM CoBerom YCCP 24 aprycra 1991 roma Jlexnapauuu o
roCy/lapCTBEHHOM CYBEpEHUTETE YKpauHbl, a Takke npuHAtue 5 Hos0ps 1991 roma 3akoHa
Vkpaunsl “O mnpokyparype YKpauHb'. DTO HCTOPHUKO-IIPABOBasi COOBITUE 3HAMEHATEIbHO
MIPEKJIE BCEIO TEM, YTO C HUM HENOCPEACTBEHHO CBS3aHO BO3BPAILEHHE UHCTUTYTA MPOKYpPATyphI
B CHUCTEMY TOCYJapCTBEHHOM BiacTh YKpauHbl. COIIacHO JEHCTBYIOIEMY 3aKOHOJATENbCTBY
CUCTEMY OPraHOB IMPOKYpaTypsl YKpauHbl BO3rJaBiseT ['eHepalbHBI NPOKYpOp YKpauHBI,
KOTOPBIM Ha3HAYAETCs Ha JOJDKHOCTh M 0CBOOOXKAaeTCsl OT A0KHOCTH [Ipe3unenTom YKpauHsl ¢
cornacusi Bepxoaoro CoBera YKpauHsbl.

[Tpokyparypa HE3aBHCHUMO# YKpawHbl, BBIACIUBIINCH U3 TIPOKypopckoit cuctembl CCCP,
yHacieJoBajla OT Hee cHeuu@uueckue  4YepThl, OJHOM M3  KOTOPbIX  SIBJISETCS
MHOTO(YHKIIMOHAJILHOCTb. 3aKOH O MpOKypaType YKpauHsl oT 5 HOsi0ps 1991 rosna Bo3noxui Ha
npokyparypy: 1) moanep:kaHue rocylapCTBEHHOro OOBMHEHHS B Cyle; 2) HpPEICTaBUTENIbCTBO
MHTEPECOB IpakJlaHWHA WUJIM TOCYIapCcTBa B CyJie B Cllydasix, OIPEIEIIEHHbIX 3aKOHOM; 3) HaI30p
3a CcOONIOIGHHEM 3aKOHOB OpraHaMM, KOTOPBIE OCYIIECTBISIO OINEpPaTHBHO-PO3BICKHYIO
NEeSTENHHOCTh, JO3HAHUE, NOCyAeOHOe ciencTBue; 4) Haa30p 3a COOIOJCHHWEM 3aKOHOB TpH
UCIIOJIHEHUU CYJEOHBIX PELICHUH 1O YrOoJIOBHBIM JiejaM a TaKkKe MpU MPUMEHEHHH JPYruX Mep
MPUHYAUTEIBLHOTO XapaKTepa, CBA3aHHbIX C OTPAaHUYEHUEM JIMYHOM CBOOOIbI IPaXk/IaH.

Jpyroii 4yepToil mpokypaTypbsl YKpauHbl, yHacieloBaHHOW et oT npokyparypsl CCCP
SBJISETCS CMEUIAaHHBIM TUI JAHHOTO WMHCTUTYTa. B nuTepaType oTMeyasoch, 4To MpOKypaTypa
VYkpaunsl umeeT MHOro pyHKuui. Ho eciy ux yKpynHUTB U BBIACJIUTD IJIaBHBIE, TO UX OKaXKETCS
TOJIBKO JIB€: (DyHKIMS Ha/A30pa 3a COOIOEHHEM 3aKOHOB M (PYHKLIHS YTOJIOBHOIO MPECIEIOBAHUS
JIUL, COBEPIIMBIIMX INpecTylsieHHe. JlaHHBIM BBIBOJ O3HAuYaeT, YTO MPOKypaTypa YKpauHbI
COTJIaCHO 3aKOHY O MPOKyparype YKpaunsl oT 5 HOsiOpst 1991 roga siBnsieTcs opraHoM HaI30pHO-
OOBHHUTEIBHOIO THIIA C AJIEMEHTAMHU OpPraHU3aLIOHHO-YIIPABICHUYECKON NESATENILHOCTU B cdepe
OOpBOBI C MPECTYIMHOCTHIO.

OrnenuBast 3aK0H 0 MPOKypaType YKpauHbl oT 5 HOSIOpst 1991 1. Kak CyIeCTBEHHBIN BKJIa/
[IPaBOBOM MBICIIM M OTEYECTBEHHOI'O IPABOTBOPYECTBA B PAa3BUTHE MHCTUTYTA MPOKYpPaTyphl U
TEOPUHU MPOKYPOPCKOU JAEATEIbHOCTH, HEOOXOIUMO, BMECTE C TE€M, OTMETUThb, YTO IPOLECC
CyneOHO-TIpPaBOBOM pedopMbl, HaUYaBIIMICS B cTpaHe, W npuHsATHe B 1996 romy KonctuTynum
VYKpauHbl, MOCTaBWJIM 3a7ady MpPEBpalleHUs MPOKypaTypbl B TOCYAAPCTBEHHBIM MpPaBOBOi
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UHCTUTYT, COOTBETCTBYIOIIEH CTaHJapTaM U MPUHIUIAM JEMOKPAaTHYECKOTOo IPAaBOBOIO
rocyzapcTaa.

Eme B 1996 rony, cornacHo Koncturyuuu Ykpaussl, NpoKypaTypa Obuia JUIIEHa ABYX
GyHKIMM — Haj30pa 3a COONMIOACEHUEM U IPUMEHEHUEM 3aKOHOB U MPEABAPUTEIBHOTO CIIEICTBUS.
OpHako OpraHbl HPOKypaTypbl MO-NPEKHEMY BBIMOJHSIOT ATH (YHKUUM Ha OCHOBaHUU
[Tepexomubix monoxenuit OcHoBroro 3akoHa. Co Bpemenu npusatus Koncrutyuuu B 1996 rony
MIPOKYpATypy HbITAIUCh peOopMUPOBATH HEOJHOKPATHO, HO MAKCUMYM, YEro Y/1aBajJoCh I0CTHYb,
— 3TO KOCMETHYECKHE U3MEHEHUS, KOTOPhle HUKAK HE BIMSUIM Ha KOPEHHOE NEPEPOKICHUE ITOrO
opraHa. V3MeHeHHs OTHOCUTEJIBHO CTaTyca IMpPOKYpaTypbl ObLIM BHECEHBI B pE3ylbTaTe TakK
Ha3zbIBaeMoil masoit cyneOHoil pedopmsl 2001 roma. B mapre 2004 rona u B ampene 2009-ro
MOSIBUJIMCH JIBa 3aKOHONpOeKTa, NMpUHATHIX BepxoBHbiM CoBeToM YKpauHbl B NEPBOM YTEHUU,
OJlHaKo Janplie OHM He nouu. Cpenu NPUYMH — M3JIMILHSS MOJUTHU3AIMS 3TOr0 BOIpOCa,
JMaMeTpalbHO MPOTHUBOIOJOKHbBIE B3MVISIbI HA MYTH PEPOPMUPOBAHUS OPraHOB IMPOKYpPATYpHI
VYkpaunsl. Henpumupumble ONMOHEHTHl — CTOPOHHHKHU 3BOJIOLNUOHHOTO U PEBOJIIOLUOHHOIO
nyrei pepopMsl.

B 2012 rony BHOBBH MOSBUJIACH MOJUTHYECKAs BOJISI CABHHYTH 3TO JEJIO0 C MeCTa. YKajs
[Ipesunenta Ykpaunel ot 12 suBaps 2012 roma mnpeaycmaTpuBaeT MOATOTOBKY M IMOJady
BepxoBubim CoBeToM YKpawHBI W3MEHEHHWH B 3aKOH O IMPOKypaType B TEUECHHE Troja Iocie
IIPUHATHSI HOBOM PENAKIMHU YTOJOBHOTO IIPOLECCYATBHOIO KOJEKCA.

OmHuM W3 KITIOYEBBIX BOIPOCOB PehOPMBI IIPOKYpPATYphl SBISICTCS BOIPOC O €€
Ha3HaueHMH. B VYkpauHe Bompoc O Ha3HAYeHMM HWHCTUTYTa HPOKYPAaTypbl OCTaeTCs
JTUCKYCCHOHHBIM, OJHUM U3 CaMbIX 00CY)K/JIaeMbIX KaK B HAYUHBIX KPyrax, Tak U MPaKTHUYECKUMHU
paboTHuKaMU. BpIcKa3bIBaeTCsl HECKOJIBKO TOYEK 3pEHUs M0 3TOMY IOBOJYy. B cooTBercTBUU C
OJIHOM M3 HUX MPOKYypaTypa BOCIPUHUMAETCS KaK MEXaHU3M 3aKOHOJATENbHOM BJIACTH, TaK Kak
OHA 3allMINAeT BEPXOBEHCTBO 3akoHa [5, c¢. 13]. Psg ydeHbIX BBICKa3bIBaeTCs 3a TO, YTO
IIPOKYpaTypa SBISETCS COCTAaBHOM YacThIO HCIOJHUTEIBHOM BJIAcTH, TaK Kak ee (yHKIUU
ropazzo oimke K QyHKIMSIM UMEHHO 3TON BEeTBHU Biactu [4, c. 9].

CylecTBYIOT TaKXK€ CTOPOHHUKUA OTHECEHUSI IPOKYpaTyphl K CyAeOHOM BiacTu, KOTOPbIE
OOBSACHSIOT 3TO TEM, YTO B KOHEYHOM HUTOTE IO CYLIECTBY JEJIO PEIIAETCs CYAOM, a MPOKYpop
JIMIIb oOpamaeTcs B cya B HeoOXomuMbIx ciydasx [13, c. 73]. OgHako MMEIOTCS M T€ aBTODEHI,
KOTOpbIE MpeJUlaratoT ONpeessaTh MPOKypaTypy HE Kak OpraH BJIACTH, a KakK 3JE€MEHT CHUCTEMbI
“cHeprKeK W MPOTUBOBECOB” B MEXaHMU3ME pa3jieneHus Biacteit [12, c. 13].

CymiecTByronuii B Hay4yHOW JHMTEpaType pa30dpoc MHEHMI, Ha HAll B3IJIAJ, BBI3BaH,
IIOMHMO TMPOYEro, €me W TeM, YTo MNOpoKyparypa B JOPEBOIIONUOHHON Poccum
TpaHcpopMupoBajach OT OpraHa 10 HaJ30py 3a HCIIOJHEHMEM 3aKOHOB, “‘OKa rocynaapeBa’, 10
IpHUaaTKa CyJI0B, 3aHUMABLIET0oCsl BO30Y)K/IEHUEM YTrOJIOBHOI'O IMpPECIEAOBAHUS U MOJACpKAHUS
0OBUHEHUSI.

Mpl cuumTaeM, 4YTO HE BXOJS HHM B OJIHY M3 BETBEH BIAcTH (3aKOHOJATENbHYIO,
UCIIOJIHUTENbHYIO, CyJIeOHYI0) BMECTE C TEM IPOKypaTypa SIBISETCS CAECPKUBAIOUINM (AaKTOPOM
rocy/lapCTBEHHOTO IPOM3BOJIa; YCTAHABIMBACT W IMPUHUMAET MEpbl K YCTPAaHEHHIO JHOOBIX
HapylIeHU 3aKOHOB, OT KOTO Obl OHM HU MCXOAWIH. PacTBOpATH MpOKypaTypy B CUCTEME
UCIIOJIHUTENBHOMN BJIacTU (MOAYMHAS MUHUCTEPCTBY IOCTULIMK) WM B CUCTEME CyAeOHOH BllacTu
— 3HAYUT JIeJIaTh €€ 3aBUCUMOI OT HUX.

Kak yxe roBopuioch, OCHOBHasi 0COOEHHOCTbh YKPAaMHCKOM MPOKYPATypbl COCTOUT B TOM,
YTO OHA SBJIAETCS MPOKYpPaTypod CMELIaHHOTO TUMa (Haa30pHO-OOBMHUTEIBHOTO) BBIMOJIHSET
(GYHKIMM KaK HaJg30pa 3a MCIOJHEHHEM 3aKOHOB, TaK U YTOJIOBHOTO IIPECie0BaHUs. 3/1€Ch HET
0Cco00ro MPOTUBOPEUHS, €CJIM HE CMEUINBATh pPa3Hble IOJHOMOYHS IPOKYpOpa.
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BrisiBnisiss HapylieHUs: 3aKOHOB, IPOKYpOp 00s13aH MPUHATH MEPbI K UX YCTPAHEHUIO, B TOM
Yyclie W IyTeM YIOJOBHOIO IpocieaoBaHusa. ONNOHEHThl CHUJIBHOM IIEHTpalIM30BaHHOMN
MIPOKYpPATyphI IPEUIaraoT U3bATh y Hee QYHKIMIO Ha/A30pa 33 UCIOJHEHHEM 3aKOHOB, 8 OCTaBUTh
(GYHKIHMIO YTOJOBHOIO mpecienoBaHus. llpu 3TOM CChUIKM J1enaioTcss Ha OTEYECTBEHHYIO
uctoputo (nepuoj ¢ 1864 nmo 1917 rr.) u onsIT 3apyOeKHBIX CTPaH, I/ie, IO UX MHEHUIO, QYHKIIUU
MIPOKYpOpa OrpaHUYMBAIOTCS JIMILIB €TI0 YYaCTUEM B Cy/i€ B KaueCTBE OOBUHUTEINSL.

Uto kacaetcst peopmbl 1864 1., TO €€ OMMOKN HE TOHKHBI TOBTOPSTHCS CETOAHS, KOTa
COCTOSIHME 3aKOHHOCTH B CTpaHE€ MOXKHO OXapaKTepu30BaTh Kak KpusucHoe. VrnopupoBaHue
UCTOPUYECKUX TPATULUM, CIIEIIKAa U CJIEN0e KONMMPOBAHUE 3apyOEKHBIX aHAJIOTOB MOXET He
MPUBECTH K TIOJIOKUTENIBbHBIM pe3ynbTatam. Tak, Koncturymuss VYxkpaumner 1996 1. He
npenycMoTpena cpead (QyHKUMNH MPOKypaTypbl OCYIIECTBJICHMSI HaJI30pa 3a HCIOJHEHUEM
3aKOHOB. MHOTH€ YKpaUHCKHE YUEHbIE U IOPUCTBI-NIPAKTUKU CUUTAIOT, YTO yTpaTa NpoKypaTypoit
9TON (PyHKIMM Ociabwmiia ee poJib B 00ECIICUEHUH 3aKOHHOCTH, COKPAaTHJIa BO3MOXXHOCTH Kak
MIPaBOOXPAHUTEIBHOTO OPraHa, B TOM YHCJIE U B OXpaHe IpaB U CBOOO/] UeJIOBEKa U IpakJaHUHA.

Eme oauH A0BOJ MOXKHO NPHUBECTH B 3aAIIUTY COXPAHEHMS YKPAMHCKOW MPOKYpaTypou
GbyHKIMM Ham30pa 3a COONIIOJICHHEM 3aKOHOB. Pa3inuHble KOHTPOJUPYIOIIWE OPTaHbl,
CYLIECTBYIOIIME B paMKaX UCIIOJHUTEIbHOM BJIACTH (CAaHUTAPHBIN KOHTPOJIb, OKapHBIN HAA30p U
1p.), 0e3yciI0BHO, HEOOXOAMMBI, HO OHU CETOJHS HE COCTAaBISIOT CHUCTeMbL. Kakiplii m3 HUX
3aHUMAETCs KOHTPOJIEeM B omnpeneneHHon cdepe. CBsi3m MeXIy HUMH JOCTAaTOYHO Clla0bIe.
KoHnTponupyromiye opraibl 3aBUCMMBI OT UCHOJHHUTENBHOM BIIACTH, HEPEOKO CaMH JOMYCKAIOT
HapylIeHUs] 3aKOHHOCTH. [IpokypaTypa ocyIiecTBIse€T HaA30p 3a 3aKOHHOCTBIO B JIEATEIBHOCTU
KOHTPOJIMPYIOIIUX OPraHOB, KOTOPbI€ HE IMOJYMHEHbl € B aJMUHHCTPATUBHOM OTHOIIEHUHU,
o0nazaer psIOM BIACTHBIX IOJHOMOYMN IO NPUBJIECYEHHIO K OTBETCTBEHHOCTHM BHUHOBHBIX B
HapyIIeHUH 3aKOHA.

PaccmoTrpenne ¢ yd4€TOM  HCTOPUYECKOTO OIbITa YKPAaWHbl TEOPETUYECKUX U
MIPaKTUYECKUX aCIEeKTOB cCTaTryca MpPOKypaTypbl Ha COBPEMEHHOM JTalle IMPeACTaBiseT 0coOyro
CIIOHOCTb, €CJIH Y4ECTh XapakTep MpeoOpa3oBaHUl SKOHOMUYECKOW U IMOJMTUYECKOW CHCTEM
cTpanbl. [IpUHIMNMANBEHO Ba)KHBIM 37€Ch SIBJIIETCS BOCHPUATHE HJIEU MPABOBOIO IOCYapCTBa.
OpHako JexjIapupoBaHHE PEHIMMOCTH JOOUTbCS B HMCTOPUYECKON MEPCIEKTHUBE IMOCTPOCHUS
[IPaBOBOTO TOCYAAPCTBAa HE COBIAJAET, K COXAJICHHUIO, HU C NPAKTUKOW JIEATENbHOCTU
roCy/lapCTBEHHBIX OPI'aHOB, HU C MOBEACHUEM JHoiel. B croXMBIIMXCS YCIOBUSX MPOKypaTypa
IIPU3BaHa CTaTh OJJHUM U3 TapaHTOB IIPOBOJAMMBIX B CTpaHe NPeoOpa3oBaHUM IIUBUIM30BAHHBIMU
CpEICTBaMH, B paMKax 3aKOHHBIX MPOLEAYp, 0e3 yleMIeHHUs] YbUX-TMO0 MpaB U UHTEPECOB, HO
OJTHOBPEMEHHO 00€CTIeunBaronIuX 00PHOBI C TPECTYIMHOCTHIO.

BecbMa criopHBIM SIBIISIETCSL YTBEPKJIEHUE O TOM, YTO OCHOBHOM (PYyHKLIMEW IPOKYpaTyphbl
NOJDKHA CTaTh “‘OOBUMHUTENIbHAs BIJIACTH B TOCYAapcTBE”, T.€. BO30YXKJIEHHUE YrOJIOBHOI'O
IpeciieI0BaHUS U OIIEpKAHUS TOCYAapCTBEHHOTO OOBUHEHUSI.

[Ipouecc mnepepacnpeneneHuss (QYHKUMA MO KOHTPOJIO 3aKOHHOCTH B JAEATEIbHOCTU
OpraHoB rocyJapcTBa CTPaH C AEMOKPAaTUYECKUMH PEKMMaMHU MPOU30LIE] HAMHOTO paHbllle, YeM
y Hac. MHorue u3 TeX BOIPOCOB, KOTOPbIE B HACTOALIEE BpPEMS OTHECEHBbl K MPEAMETY
OOLIEHAI30PHON  JESATENIbHOCTH YKPaMHCKOM TMpPOKypaTypbl, TaM I[EpeAaHbl B BeJEHUE
Pa3BETBIIEHHON CHUCTEMbl OPraHoB, OCYLIECTBIISIIOIIMX FOPUCAUKIMOHHBIA KOHTPOJIb 32
aJIMMHHCTpAIe Ha BCEX YPOBHSIX — OMOYJCMEHOB M MX aHaJIOroB, KOHCTHUTYLIMOHHBIX CYIOB,
CyI0B OOILIel U crenualbHON IOPUCAMKIUYU, KBAa3HCYAE€OHBIX OPraHoB U T.I., O KOTOPBIX B
coBpeMeHHOI Poccum BpsJ aM MOXKHO CKa3zaTh Kak O CTpyKTypax chopmupoBaBuiuxcs. Takum
00pa3oM, OTCYTCTBHE Yy 3apyOeXHOW MPOKypaTypbl OOIIEHAI30pHBIX (B MPUHATOM Yy Hac
MOHMMaHUM) (QYHKIMH HE TOBOPUT O TOM, YTO B ITHX TOCYIAapCTBaX OHHU HE OCYLIECTBIISIFOTCS
BOOOIIE.
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OTteudecTBEHHBIN MPOKYPOPCKUIM HAA30p MPAKTUYECKH HE MMEET aHaJOoroB B MHUPOBOI
HCTOPUM NPABOOXPAHUTEIBHON NeATenbHOCTH. [Ipokyparypa B YKpauHe M MOHBIHE COYETaeT B
ce0e MHOTOIUIAHOBBIE IO CYTH MyOJIWYHbIE (QYHKUIUU: D3JIE€MEHThl HaA30pa, YroJOBHOTO
IpeciefoBaHusl U TMOJJEpPKaHWS OOBUHEHMSI B CyA€, aIMUHUCTPATUBHON IOPHUCIUKIINU,
oOecriedeHUs] HCIOJIHEHHUs] CYINeOHbIX pelleHui, CcyIeOHOro HaJa30pa, TOCYAapCTBEHHOTO
KOHTpossi W T.J. HecmMoTps Ha TO, 4YTO YyXe€ TMPOSBWINCH TEHACHIMU B CTOPOHY
nepepacnpeesienns QyHKINOHAIbHON HArpy3KH OT MPOKYPATyphl K APYTUM OpraHam (Harpumep,
Koncrutynmonnomy Cyny Ykpaussl, YIOJHOMOUYEHHOMY IO MPaBaM 4YeJIOBEKA, UHBIM CYA€OHBIM
1 KOHTPOJIbHBIM OpTraHaM), OHa He yTpaTHiia CBOeoOpasusl.

Ha ocHOBaHMM W3JI0)KEHHOTO MOXHO CIelaTh CIEAYIOLUIUE 6b1600bl: MEXAHU3M
rocyiapcTBa HpeJcTaBisieT co0oil B3aMMOJEMCTBHE CHCTEMbl TOCYIAapCTBEHHBIX OpIraHOB,
YUPEXKJEHUN U NPEeIIpUITUN, NMpeJHa3HAYCHHBIX JJIS peai3allli rocylapCTBEHHBIX (DYHKUIUM.
[Ipokyparypa siBisieTcss HeOOXOJUMBIM COCTaBHBIM JIEMEHTOM IrOCY/IapCTBEHHOTO MEXaHU3Ma.

[To HamieMy MHEHHIO, IPU OOCYKJIEHUHU JaJIbHEUIINX MEPCIEKTUB Pa3BUTHUS IPOKYPATYPbI
HEOOXOJIMMO HCXOJUTh HE M3 aOCTPAKTHBIX TEOPETUYECKUX MOJENeH, 3auMCTBOBAHHBIX Y
eBpomneiickux crpan u CIIIA, a U3 HanMOHAIBHBIX NMPABOBBIX TPAAUIIMKI, B KOTOPHIX HAKOILICH
OoraTblii OpraHM3allMOHHO-NPABOBON U (DYHKIIMOHAJIBHBIN OMNBIT AESITEIBHOCTH OTEYECTBEHHOMN
npokyparypsl B XVIII-XX BekoB.

[IpencraBnsis  coboif  cucTeMy — B3aUMOCBSA3aHHBIX  T'OCYJAapCTBEHHBIX  OpraHOB,
dhopmupoBaHue U GyHKIIMOHUPOBAHUE KOTOPBIX CBSI3aHO C 00ECIICUeHUEM PeKUMa 3aKOHHOCTH BO
Bcex cepax couuanbHO-NOJUTHUYECKON KU3HU, POKYpaTypa B COBPEMEHHOM YKpauHe BMECTE C
TEM SIBJIIETCS CaMOCTOSITENIbHBIM T'OCYJapCTBEHHO-NPABOBbBIM HHCTUTYTOM U HE MOXET ObITh
OJIHO3HAYHO OTHECEHAa K KaKoW-mu0o M3 TPaJAULMOHHBIX BETBEH BJACTU (3aKOHOJATENILHOM,
UCIIOJIHUTENbHOM, cynebHoi). Kpome Toro, mpokyparypa, SBISSICb MHOTO(QYHKIHOHAJIbHBIM
OpraHoM, peaju3yeT CBOM BJACTHbIE IOJHOMOYMSI IPAKTHYECKH BO BceX cdepax MpaBOBOrO
pEryaupoBaHus, YTO TAKXKE IPENONPEAEIAET €€ YHUKAIBHYIO POJIb B MEXAaHU3ME COBPEMEHHOIO
YKPauHCKOT'0 TOCYIapCTBa.
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THE RETROSPECTIVE RESEARCH OF CRIMINAL JUDICIAL ACTIVITY OF THE
PROSECUTOR AND THE PROBLEMS OF REFORMING THE PROSECUTOR'S
OFFICE IN UKRAINE

ROGATYUK 1.

Relevance of the theme. Historical study of the creation and the formation of a government
body helps to better understand its historical mission, in the system of other government agencies,
as well as the historical necessity of the performance of its functions.

It is well known that the strict observance of the rule of law is an essential principle of the
rule of law. However, without a mechanism for implementation, without reliable means of
ensuring the implementation of the law enforcement makes an empty declaration.

The most important place in the system of this mechanism belongs to the prosecutor's
office, the prosecutor's supervision. The process of formation and development of the institution
of public prosecution in Ukraine, as well as the development of the Ukrainian state as a whole, is a
difficult and largely contradictory.

This is due to several reasons. One of them is the fact that the prosecutor, being a particular
link state legal system varies with the latter. As the history of the state and the law of Ukraine, in
the last three hundred fifty years of state-legal system of Ukraine has radically changed at least
four times.

A second factor that significantly influenced the process of development of the institution
of public prosecution in Ukraine is that for several centuries the Ukrainian state developed in close
connection with the Russian State.

In this form of communication have changed many times, which is also directly affected
the development of the institution of public prosecution in Ukraine.

In the Russian Empire, the prosecutor's office as an institution of government appeared in
1722 at the time of creating the prosecution of its function has not been clearly defined and
regulated.

Significant impact on the development of the national prosecutor's office had a model of
the French prosecutor's office. It should be noted that the judicial function dropped out of the
sphere of interest of Peter I.

The main interest for him represented the function General Prosecutor's Office in relation
to Parliament in respect of the entire mechanism of governance.

It must be emphasized that the domestic prosecutors differed radically from European
similar institutions. Borrowed from the French prosecutors name of the body, the hierarchical
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structure of the institute.

But the French public prosecutor entirely subordinated its activities protection of royal
power and honor, on behalf of the latter, he participated in the trial. In the Russian Empire powers
prosecutor originally contained the control and supervised functions of national importance.

According to the plan of Peter I the prosecutor's office had to contribute to the creation in
Russia of a strong effectively managed state under boyars princely freemen and bureaucratic
inertia governance in Russia.

With the great reformer of the prosecution linked the birth of cementing the support of the
state, which would become a stronghold of the unity of law and order in the vast empire of the
"purity of conscience and government officials at the center and in the field" [2, p. 153].

After the death of Peter I the status of the prosecutor's office has undergone major changes.
The prosecutor's office was virtually abolished.

As noted in the literature, the death of Peter I and the enthronement of Catherine I, led to
the actual concentration of power in the hands of the aristocracy, which could not affect the
position of the entire prosecutor's office. Attorney General Peter 1 needed to oversee the princes,
and in the conditions when the monarch was in their power, the position of the prosecutor-general
was unnecessary.

When Catherine I, there is a significant departure from the established order of Peter I of
the higher supervisory prosecutor's office for law enforcement in the country, the state is shrinking
value prosecutors and head of its procurator-general [1, p. 3]. Senate lost its position.

In 1727, the courts were abolished outbuildings, and with them the positions of prosecutors
in outer courts.

Reinstatement of the prosecutor's office had on during the reign of Empress Anna
Ivanovna. The Decree of 2 October 1730, it ordered "to be the Senate General and Chief
Prosecutors, and at colleges and other legal areas - prosecutors and act according to the positions
they" [7, p. 44]. In September 1733 established the position of the provincial prosecutor who had
the right to challenge the illegal actions of the local authorities and the courts with simultaneous
notification to the prosecutor-general.

However, the influence of prosecutors on the ground has been lost, and the prosecutor's
office to give the status of what it was under Peter I, it was not possible.

Failed to do this and Empress Elizabeth, although the Decree of 12 December 1741, she
tried to establish the status of the prosecution on the basis of the provisions of the Decree of Peter
I on January 12, 1722 A significant problem is the lack of appropriate training and recruitment
(especially in the field) [1, p. 7].

Notable results were achieved Catherine II. During her reign the status of the prosecution
was considered important.

The tasks of prosecutors included not only the fight against violations of the law, but also
their prevention. Attorney-General in his status was lifted up above the Senate. He was entrusted
with important state affairs, including in some cases, the administration of justice.

With the division of the Senate in 1763 on six departments procurator-general was
officially attached to the first, which solved the most important public issues and were made a
secret expedition, the Office of the seizures, the protection of the rights of the nobility, finance,
publishing and other laws.

Moreover, the work of the Secret Expedition, is the body of political persecution, and
having in the state mechanism is very strong, led by the procurator-general, who was thus the
main agents of Catherine II, concerning the issues of punitive policies.

Thus, the prosecution actually became the highest organ of state administration with the
features and functions of the executive. Its main tasks include: overseeing the observance of laws,
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the activities of the official place, judicial supervision, the protection of citizens' rights, the
protection of the interests of the state, anti-bribery, supervision of places of deprivation of liberty
and respect for the rights of those who are in them.

In fact, the prosecutor's office is an organ of public administration.During the reign of Paul
2 states prosecutors have been significantly reduced, especially in the field, aided by the
elimination in the years 1796-1800 High Provincial Courts, upper killings, provincial magistrates
under which consisted prosecutors and solicitors.

Overall, however, the status of the prosecution remains paramount in the state.
During this period, the final conversion of the prerequisites of Procurator-General in the Ministry
of Justice, it was determined by personal ministerial beginning, which is what happened at the
beginning of the XIX century under Alexander I.

On the formation of the Ministry of Justice in 1802, the post of Minister of Justice and
Attorney-General have been combined in one person.It should be noted that at the beginning of
the XIX century the Senate and the provincial prosecutor's office took shape in a single
prosecutorial system in the form of the Ministry of Justice and the Prosecutor's Office on the
ground, which required strict legal regulation.

Further development of the legal regulation of the prosecution was the codification of the
entire system of law in the Code of Laws of the Russian Empire in 1832 and its subsequent
revisions.

Items conduct general supervision separated in the Code of the following three parts: Saving
general improvement in the province; supervision on official business; supervision of the court
and violence.

These provisions can be defined as supervision over the observance and enforcement of
the law in various forms and shapes. Circle such supervision to cover all the local management in
the broadest sense and coincides with the range of activities of all provincial and district official
place. Of the many examples of general supervision can name a few of the most important: Saving
the legal order; curbing violations (violation of the oath of fidelity, extortion, slowness in the
administration of affairs); Saving widespread interests and benefits of the treasury, assistance to
curb excessive spending; supervision of the legality of judicial decisions; monitoring of places of
detention and imprisonment. Prosecutors also oversaw the general order of service and the
composition of employees in public places [7, p. 134].

In the era of reforms of Alexander II undergoes transformations and prosecutors. As a
result of judicial reform of 1864 the supervisory powers of the prosecutor's office were severely
limited. A.F. Koni, analyzing this innovation, based on the experience of Western European states,
wrote that it "may be, and came out beautiful from the theoretical point of view, but contrary to
the conditions of life of our administrative and ran counter to the internal needs of our provincial
system.

In the hasty implementation of eager hurry to clear for new plantings place overgrown with
weeds and half-rotten trees was felled oak, standing guard over the forest "[8, p. 21]. Depriving
prosecutors of overseeing the execution of the laws was carried out "not because such supervision
was not needed, but because he was" a free hand "omnipotent administration" [8, p. 24].

The main task was to conduct the prosecution of criminal prosecution. Special attention
was given oversight of the legality of the preliminary investigation. Prosecutors held in the courts,
and their activity was limited to the affairs of the judiciary [3, p. 29].

The system of public prosecutor's supervision did not change significantly until the fall of
the tsar regime. Even the revolution of 1905-1907 not led to significant changes in its
organization, with the exception of increasing the number of administrative presences in which the
prosecutor had to participate, that is expanding oversight activities prosecutors.
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The subsequent period of development of the institution of public prosecution in Ukraine due
to the formation in November 1917, the Ukrainian People's Republic. This period was short-lived
(1917-1921).

However, if adopted legal acts and created on the basis of their legal institutions, including
prosecutors, must be considered not only as an event purely historical character, but as an
experience, which should also be taken into account in the course of judicial and legal reform [10,
p. 27].

Lack of materials prosecutorial practices and other information is available to draw a
conclusion about the activities of the prosecution during the UNR. However, we can say that the
prosecutor's office of Ukraine in the period under review, mainly acted as an organ of the charges
or, in other words, as the body of criminal prosecution of the perpetrators.

This conclusion is based on the fact that the prosecutor's office, as before, the courts were
functioning and no new obligations, compared with those that they performed earlier, they UNR
legislation does not impose.

Thus, the prosecutor's office of the UNR can be considered, on the one hand, as an
analogue of the public authority, which functioned in Ukraine after the judicial and legal reform in
the Russian Empire in 1864, and on the other - as a public-law institution that was an integral part
of Ukrainian statehood and those thus fundamentally different from its predecessor.

Soviet period, development of the institution of public prosecution in Ukraine is connected
with the existence of Soviet power and largely bears the imprint of the positive and negative
features of the Soviet system.

As you know, in the history of the Soviet state was the case the period from 1917 to 1922.,
In which the prosecutor's office did not exist. However, the absence of the prosecutor's office did
not mean to create it was not organized supervision of legality.

Supervision over the observance of laws in the activities of local authorities and the
government carried out while the various institutions of the Soviet state. So, check the legality of
the tribunals of investigative actions, the validity of the detention of citizens in prison.

The legitimacy of the police and correctional labor institutions under the control of
commissions of inquiry and the people's courts. Oversight role in the implementation of laws
served the People's Commissariat of Justice and its local bodies.

The prosecutor's office of the Ukrainian USR was established by Resolution of All-
Ukrainian Central Executive Committee June 28, 1922 with the aim "to oversee compliance with
the law and in the interests of the correct formulation of the fight against crime". [11]

Public Prosecutor's Office of the USSR was established in the People's Commissariat of
Justice. At the head of the prosecutor's office as a prosecutor of the republic was the People's
Commissar of Justice, who was a member of the government. Under his direct leadership was and
Prosecution Office.

The prosecutor's office to carry out "administrative oversight" (he later became known as
the general supervision) calls on behalf of the state supervision over the legality of the actions of
all government and economic institutions of public and private organizations and individuals
through the initiation of criminal proceedings against the perpetrators and challenge decisions that
violated law.

In addition, it bears direct observation of investigative and inquiry in the field of crime
detection, as well as the activities of the State Political Administration; support the charges in
court; monitoring the correctness of prisoners in custody.

Extensive rights and responsibilities entrusted to the prosecutors in the fight against crime:
violation of the prosecution; Dacha instructions and explanations bodies of inquiry and pre-trial
investigation; confirmation of indictments, participation in administrative court hearings, support
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prosecution in court; appeal against sentences and rulings handed down by the court, validation
detention without exception in all places of detention and release of persons wrongly found [4, p.
71.

The next phase of the Soviet prosecutor's office in Ukraine is the formation in June 1933 of
the USSR Prosecutor's Office, which was responsible for the overall management of the
prosecutor's offices of the Union republics.

The USSR Constitution of 1936 and the Constitution of the USSR in 1937 carried the
appointment of the Prosecutor of the USSR to the competence of the Prosecutor General of the
USSR, which, in turn, in accordance with Art. 114 of the Constitution of the USSR appointed by
the Supreme Soviet of the USSR.

After 1937 the USSR Prosecutor's Office in cooperation with the prosecution of other union
republics form a single system of the USSR. An important role in ensuring the legal system of the
Soviet Union played the Law on the Prosecutor's Office of the USSR Supreme Soviet adopted
November 30, 1979, and which was in force on the territory of Ukraine until 1991, he had a great
influence on the development of the law on the prosecutor's office of the CIS countries.

According to the Law on the Procecutor’s office of the USSR in 1979 (Art. 3) in
accordance with the tasks assigned to them, acted in the following main areas: supervision of the
execution of the laws by the government, enterprises, institutions, organizations, officials and
citizens (general supervision ); supervise the execution of the laws by the inquiry and pre-trial
investigation; oversee the implementation of laws in cases brought before the courts; supervision
over the observance of laws in the places where the detainees in pre-trial detention, the
performance penalties and other enforcement measures by the courts; the fight against crime and
other offenses, the investigation of crimes are brought to justice the perpetrators of the crime, the
inevitability of responsibility for the crime, working together with other government bodies to take
measures to prevent crimes and other offenses; coordination of the activities of law enforcement
agencies to combat crime and other offenses, participation in the improvement of legislation and
promotion of Soviet laws.

According to the view, then dominant in the theory of law, all the activities of the
Prosecutor's Office declared the supreme supervision over the implementation of laws. Even the
activities of the prosecutor to maintain the state prosecution was considered a form of
prosecutorial supervision over the implementation of laws in criminal cases in the courts.

Meanwhile, in our opinion, it is obvious that all the activities of the prosecutor's office was
divided into two types: the oversight and oversight. The main content of the first kind was the so-
called general supervision, which took its origin, as already mentioned since the formation of the
prosecutor's office in the Russian Empire, and the main content of the second - the prosecution of
perpetrators of the crime, which was the primary function of the post-reform Procecution of the
Russian Empire.

The beginning of the post-Soviet period, development of the institution of public prosecution
in Ukraine is the adoption by the Supreme Soviet of the Ukrainian USR 24 August 1991
Declaration of State Sovereignty of Ukraine, as well as the adoption of November 5, 1991 the Law
of Ukraine "On the Procecution of Ukraine."

It is a historical and legal event is significant, above all, that it is directly related to the
return of the institute the prosecution in the government of Ukraine. Under current law system of
the prosecution of Ukraine headed by the Prosecutor General of Ukraine, who is appointed and
dismissed by the President of Ukraine with the consent of the Supreme Council of Ukraine.

The prosecutor's office of independent Ukraine, allocated from the prosecution system of
the USSR, inherited from her specific features, one of which is versatility.

Law on the Prosecutor's Office of Ukraine from November 5, 1991 laid on the prosecutor's

Ne 2 (6) 2014

256



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

office:

1) maintaining the public prosecution in court;

2) representation of the interests of the citizen or the State in court in cases determined by
law;

3) supervision of the observance of laws by bodies that are engaged in the operational-
search activity, inquiry and pre-trial investigation;

4) supervision of the observance of laws in the execution of court decisions in criminal
cases as well as the application of other measures of coercion related to the restraint of personal
liberty of citizens.

Another feature of the Prosecutor's Office of Ukraine inherited from the USSR
Prosecutor's Office it is a mixed type of the institution. In the literature, it was noted that the
Prosecutor's Office of Ukraine has many functions.

But if they are enlarging and identify the main, they would be only two: the role of
monitoring compliance with the law and the function of criminal prosecution of the perpetrators.
This conclusion means that the Prosecutor's Office in accordance with the Law on the Prosecutor's
Office of Ukraine from November 5, 1991 is the body supervising and accusatory type with
elements of organizational and managerial activities in the fight against crime.

Assessing the Law on the Prosecutor's Office of Ukraine of November 5, 1991 as a
significant contribution to legal thought and domestic law-making in the development of the
institution and the prosecution theory of the prosecutor's activity, it is necessary, however, to note
that the process of judicial reform, which began in the country, and the adoption of the 1996
Constitution of Ukraine, set the task of turning the prosecutor's office in the state legal institution,
the appropriate standards and principles of a democratic state of law.

Back in 1996, according to the Constitution of Ukraine, the prosecution was deprived of
two functions - supervision over the observance and application of the law and the preliminary
investigation. However, the Office continued to perform these functions on the basis of the
Transitional Provisions of the Basic Law.

Since the adoption of the Constitution in 1996, the prosecutor's office has repeatedly tried
to reform, but the most that failed to achieve - is cosmetic changes that do not affect the
fundamental degeneration of the body.

Changes in the status of the prosecutor's office have been made as a result of so-called
small judicial reform in 2001. In March 2004 and in April 2009, there were two bills adopted by
the Supreme Council of Ukraine in the first reading, but they did not go further.

Among the reasons - the excessive politicization of the issue, diametrically opposed views
on ways to reform the prosecution of Ukraine.

Irreconcilable opponents - supporters of evolutionary and revolutionary ways to reform.
In 2012, the newly emerged political will to move this thing from the place. Presidential Decree of
12 January 2012 provides for the preparation and submission of the Supreme Council on
Amendments to the Law on the Prosecutor's Office within one year after adoption of the new
Criminal Procedure Code.

One of the key aspects of the reform is the prosecutor's question about her appointment. In
Ukraine, the question of the appointment of the prosecutor's office of the Institute remains
debatable, one of the most debated in the scientific community and practitioners.

Expressed several points of view on this subject. According to one of them, the
prosecutor's office is perceived as a mechanism for the legislature, as it protects the rule of law [5,
p. 13]. A number of scientists in favor of the fact that the prosecution is part of the executive
branch, as its functions are much closer to the function of this particular branch [4, p. 9].

There are also advocates assigning prosecutors to the judiciary, which is explained by the fact
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that in the end is essentially the case decided by the court, and the prosecutor only goes to court
when necessary [13, p. 73].

However, there are authors who propose to determine the prosecutor's office, not as
authority, but as an element of the system of "checks and balances" in the mechanism of
separation of powers [12, p. 13].

Existing in the literature range of opinions, in our opinion, is caused by, among other things,
by the fact that the prosecutor in pre-revolutionary Russia was transformed from a body to oversee
the execution of the laws, "the sovereign's eye" to the appendage of vessels engaged with criminal
prosecution and maintenance of the charges .

We believe that without going into any of the branches of government (legislative,
executive, judicial). However, the prosecutor's office is a deterrent state lawlessness; establish and
adopt measures to eliminate any violations of laws, no matter where they come from.

Dissolve the prosecutor's office in the executive branch (under the Ministry of Justice) or
the judiciary - so make it dependent on them.

As already mentioned, the main feature of the Ukrainian Prosecutor's Office is that it is the
prosecutor's office of the mixed type (supervisory and indictment) execute function as supervision
over the implementation of laws and prosecution.

There is no particular contradiction, if not mix different powers of the prosecutor.
Identifying violations of the laws, the prosecutor is obliged to take measures to address them,
including by criminal persecution.

Opponents of a strong central prosecutor's offer to withdraw from its oversight role in the
implementation of laws and leave the function of criminal prosecution. In this case, reference is
made to the national history (the period from 1864 to 1917.)

And the experience of foreign countries, where, in their view, the functions of the
prosecutor limited to his participation in the trial as a prosecutor.

With regard to the reform of 1864, its mistakes should not be repeated today, when the state
of law in the country can be described as a crisis. Ignoring the historical traditions, haste and blind
imitation of foreign counterparts may not lead to positive results.

Thus, the Constitution of Ukraine in 1996 did not make provision for the functions of the
Prosecutor's Office to oversee the implementation of laws. Many Ukrainian scholars and legal
practitioners consider that the loss of this function, the prosecution has weakened its role in
ensuring the rule of law, reduce the possibility of a law enforcement agency, including the
protection of the rights and freedoms of man and citizen.

Another argument can be said in favor of preserving Ukrainian Prosecutor oversight over
law enforcement. Various regulatory agencies that exist within the executive (sanitary control, fire
control, etc..) is definitely needed, but today they do not constitute a system.

Each of them deals with the control of a particular sector. Links between them are fairly
weak. Monitoring bodies dependent on the executive power, themselves often admit violations of
the law.

The prosecutor's office supervises the legality of the activities of regulatory bodies that are
not subject to it administratively, has a number of powers to prosecute those responsible for
violations of the law.

Consideration, taking into account historical experience of Ukraine theoretical and practical
aspects of the status of the prosecutor's office at the present stage it is particularly difficult, given
the nature of the transformation of the economic and political systems of the country.

Of fundamental importance here is the perception of the idea of the rule of law. However,
the declaration of determination to achieve a historical perspective of rule of law is not the same,
unfortunately, neither the practice of public authorities, or to the behavior of people.
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According to these circumstances, the prosecutor's office should become one of the
guarantors of reforms implemented in the country by civilized means, within the framework of
legal procedures, without infringing on anyone's rights and interests, but at the same time ensuring
the fight against crime.

Highly controversial is the assertion that the main function of the prosecutor's office
should be "accusatory power in the state", criminal prosecution and maintenance of public
prosecution.

The redistribution of functions under the control of legality in the work of state of countries with
democratic regimes occurred much earlier than we do.

Many of the issues that are currently assigned to the subject activity of Ukrainian
Prosecutor's Office, there is transferred to the extensive system of bodies exercising jurisdictional
control over the administration at all levels - ombudsmen and their analogues, constitutional
courts, courts of general and special jurisdiction, quasi-judicial bodies and the like, which in
today's Russia can hardly be said to be the structures formed.

Thus, the lack of foreign prosecutors (as adopted in our sense) functions does not mean
that these countries do not accept at all. Domestic public prosecutor's supervision has no
analogues in the world history of law enforcement.

The prosecutor's office in Ukraine and today combines multifaceted essentially public
functions: the elements of supervision, prosecution and maintenance of the charges in court,
administrative jurisdiction, enforcement of judgments, judicial supervision of state control, etc.

Despite what has been a trend towards the redistribution of functional load of the
prosecutor's office to other organs (such as the Constitutional Court of Ukraine, the Commissioner
for Human Rights, other judicial and supervisory bodies), she has not lost identity.

Based on the above, we can draw the following conclusions: the mechanism of the state is
the interaction of state bodies, institutions and enterprises, intended for the implementation of state
functions.

The prosecutor's office is a necessary part of the state machinery.
In our opinion, when discussing the future prospects of the prosecution must be based not on
abstract theoretical models borrowed from European countries and the United States, and of the
national legal traditions, in which a wealth of organizational, legal and functional experience of
the national prosecutor's office in the XVIII-XX centuries.

Introducing a system of interconnected public bodies, the formation and functioning of
which relates to the protection regime of law in all spheres of social and political life, the
prosecutor's office in Contemporary Ukraine at the same time an independent state and legal
institutions, and can not be unambiguously attributed to any of the traditional branches
government (legislative, executive, judicial). In addition, the prosecutor's office, as a
multifunctional body, realizes its powers in almost all spheres of legal regulation, which also
determines its unique role in the mechanism of the modern Ukrainian state.
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