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CYWILNOPRAWNE SPOSOBY OCHRONY NARUSZONYCH
PRAW STRON UMOWY KUPNA-SPRZEDAZY MIESZKANIA
NA UKRAINIE

Artykul analizuje cywilnoprawne sposoby ochrony naruszonych
praw stron umowy kupna-sprzedazy mieszkania na Ukrainie. Badane
jest zastosowanie konkretnych sposobow ochrony naruszonych praw i
interesOw 0sOb poszkodowanych. Omawiane si¢ skutki prawne
niewykonania lub nienalezytego wykonania zobowiazan przez strony
umowy kupna-sprzedazy mieszkania. Uzasadnia si¢ propozycje
dotyczace ulepszenia mechanizmu regulacji ochrony naruszonych
praw stron umowy.
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CIVIL LEGAL WAYS OF PROTECTION M ie.dzynar odowego

THE SIDE’S RIGHTS IN THE HOUSING SALE CONTRACT U’Zﬁzversyfe_m Nazk_
IN UKRAINE ONOMICZNYC 1

. . . e Humanistycznych

This article analyzes civil legal ways that protect the side’s im. S Demianczuka
rights in the housing sale contract in Ukraine. We investigate the use (Réwne, Ukraina)

of certain methods that protect violated rights and interests. Also

investigate the legal consequences of non-fulfillment or improper fulfillment side obligations in
the housing sale contract. Grounded suggestions for improving the legal regulation mechanism of
the violated side’s rights.
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HUBLIBHO-IIPABOBI CHIOCOBH 3AXACTY NOPYIIEHUX ITPAB CTOPIH
JAOI'OBOPY KYHIBJII-ITPOJAXY KUTJIA B YKPAIHI

CraTTs mpHCBSYEHA aHAII3y LUBUIbHO-NIPABOBUX CIOCOOIB 3aXMCTy MOPYILEHUX IpaB
CTOPIH JAOTOBOPY KYIIBII-MPOJAXY XHUTJIA B YKpaiHl. JJoCHimKyeThCsl 3aCTOCYBaHHSI KOHKPETHUX
CHoco0iB 3axHUCTy MOPYIIEHUX IpaB Ta IHTEPECIB CTOPIH. 3’SICOBYIOTbCA MPAaBOBI HACIIAKU
HEBUKOHAHHS a00 HEHAJIE)KHOTO BUKOHAHHS 3000B’g3aHb CTOPOHAMH JOTOBOPY KYIIBII-IPOJAXKY
xutTiaa. OOIPyHTOBYIOTBCS MPOMO3MINI IIOJO0 BIOCKOHAJICHHS MEXaHI3MYy IPaBOBOTO
PEryioBaHHS 3aXUCTy MOPYUIEHUX IIPAaB CTOPIH JOTOBOPY.

Knrwouoei cnoea: nuBUILHO-TIPABOBA BiMMOBINAIBHICT, JTOTOBIP KYMIBII-TIPOJAXKY JKHUTIIA,
3aXUCT LMBUIbHUX IMPaB.

B mpakTuuHii OiSUTBHOCT1 JOBOJII YacTO BUHMKAIOTh CUTYaIlli, KOJW TICIS YKJIaJaHHS
JOTOBOPY KYIIBII-IPOJaXKy HEPYXOMOCTI 1HIIA 0coba 3asBise NpO CBOI MpaBa Ha O0’€KT
HepyxoMocTi abo ioro yactuny. L{luBiibHul Koaekc Ykpainu[l] peryiatoe Takoro poay curyarii
CTOCOBHO KyMiBIi-Ipojaxy ToBapy. Tak, cT.660 LIK Ykpainu BcTaHOBIIIOE, SIKIIO TPETs ocoba Ha
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MifcTaBaX, L0 BUHUKAIOTH JO0 TMpOJAXy TOBapy, IMpea sBUTh JO TMOKYILsS I030B PO
BUTpeOyBaHHS TOBapy, NOKYIELb IOBUHEH MOBIAOMUTH MPO 1€ IPOAABISA Ta MOJATH KIOHNOTAaHHS
Mpo 3aJydeHHs WOro J0 y4yacTi y chpaBi. SIKIOI0 TOKyIelnb HE MOBIAOMHB IPOAABI PO
npe’ sIBJICHHS TPEThOI0 0C000I0 1M030BY MPO BUTPEOyBaHHS TOBApy Ta HE MOJaB KIOMOTAaHHS PO
3aJIy9eHHS MPOJABIS O y4acTi y CIpaBi, MPOJaBellb HE BIAMOBITAE TMEpe] MOKYIIIEM, SKIIO
MpoJIaBellb J0BE/E, 1110, B3SIBIIM y4acTh y CIIpaBi, BIH MIr OM B1IBEpHYTHU BifiOpaHHs MPOJAHOTO
TOBapy y MOKYIILIS.

3rigHo c1.661 LUK Vkpaiau y pa3i BUIydeHHs 3a PIIICHHSIM CyAy TOBapy y MOKYIMIS Ha
KOPUCTb TpeThOi OCOOM Ha MiJACTaBaxX, UI0 BHHUKIM JO MPOJAXy TOBapy, MPOJABELb Mae
BIJIIIKOYBaTH MOKYIIIEBI 3aBJaH1 HOMY 30UTKH, SIKIO MMOKYNElb HE 3HaB a00 HE MII 3HATH MO
HasBHICTh IIUX I1ICTAaB.

Ane Takuil mOpAIOK, HE MOXe OYyTH 3aCTOCOBAHMU Y pa3i Mpe]’sIBICHHS TaKUX BUMOT
TPETHOI0 0CO00I0 HAa MPEaMET JOTOBOPY KYMIBII-Mpoaaxy Hepyxomocti. [lo-mepire, B Takomy
BUIIAJIKy HE HIEeThCs Mpo BUTpeOyBaHHs ToBapy. llo-apyre, Tpers ocoba, mpaBo sIKOI MOPYIIEHO
(sSIK mMpaBUJIO 1€ MPaBO BJIACHOCTI), MOXKE 3asBUTH BUMOTIY IPO MOPYLIEHHS CBOrO IpaBa SK J0
BUMHEHHS MPABOYMHY, TaK 1 MicCHs YKJIAJEHHS JOTOBOpPY KYIIBII-Mpoaaxy. B Takomy Bumaaxy
OyIyTh pi3HI CHOCOOU 3aXHUCTY.

VY pa3i ocrnoproBaHHS IPAaBOMOYHOCTEW MpOJAaBLs 1O YKJIaJE€HHS JOTOBOPY KYIIIBIIi-
MPOIaXy, OCTaHHIM He OyJe BUMHEHHH 1 BIAMOBITHO IHBUILHO-TIPABOBI MpaBa Ta 00OB’SI3KH HE
BUHUKHYTb.

[Ticnst TOCSTHEHHS 3rOJM 3 YCIX ICTOTHMX YMOB JIOTOBOPY KYIIBII-IIPOAAXKY HEPYXOMOCTI
Ta HOro HOTapiaJIbHOTO MOCBITYEHHS BiI4Y)KyBad HE MOXE IMpea SBUTH BUMOTY IPO BHU3HAHHS
IpaBa Ha MpeIMET JIOTOBOPY HaBITh Y BUIAAKY, KOJU MIEThCS MPO MOPYIIEHHS HOro mpas Ta
OXOpPOHIOBAHUX IHTEpeciB. 3a HAsABHOCTI, NepeqdayeHuX y 3aKOHI MIJCTaB IPOJABELb MOXKE
3aXUCTUTHU MOPYIIEHE IMPaBO BJIACHOCTI LUISIXOM BU3HAHHS MPaBOYMHY (JIOrOBOPY KyHiBii-
MPOJAXy HEPYXOMOCTI) HeaidCHUM. TomMy BHU3HAHHSA IpaBa BJIACHOCTI HA MPOJAHUN OO0 €KT
HEPYXOMOCTI 3aCTOCOBYETHCS K MPABUJIO 32 BUMOTOIO TPEThOI OCOOM y pa3l MOPYIIEHHS IpaB
OCTaHHBOTO.

OnauM 13 crocoOIB 3axXUCTy € MPUIUHEHHS i, 0 TOopymyloTh mpaBo. Lleit cmocid
3aXUCTy IMoJjisirae B OakaHHI BOJIOAUIBLSL CYO’€KTUBHOTO IMBUIBHOIO TIpaBa MPUIIHHUTU
MOPYILEHHS 1 Ha MallOyTHE YHUKHYTH 3arpo3u WOTo MOpPYIIEHHS. 3aCTOCYBaHHS KOMEHTOBAHOI'O
cocoOy B JOTOBIpHUX BiIHOCHMHAaX € HedacTuM. OJHAaK HE MOYKHA BHUKIIOYATH MOXKJIMBICTH
3aCTOCYBAaHHS Ha3BaHOTO CIIOCOOY 3aXUCTY B IOTOBIPHUX BIIHOCHHAX KYHIBJII-NIPOJAXKY KUTJIOBOT
HEPYXOMOCTI.

[{uBUIbHI IpaBa Ta 00OB’SI3KU CTOPIH BUHUKAIOTh Ha M1CTaB1 10rOBOPY KYMiBII-[IPOJIAXKY,
SIKUW TMpOJaBellb Ta MOKYIElh MOBUHHI HAJIC)KHUM YUHOM BHUKOHATH. Y pa3i BUMHEHHS Mid, sKi
MOPYIIYIOTh Cy0’€KTHBHE IMBUIbHE MpPaBO OJHIET 13 CTOpIH, BOHA MAa€ IMpaBa BUMAaraTH ix
npunuHeHHs. BoaHowac, cy0’€KTHMBHI IUBUIBHI MpaBa Ta OOOB’S3KM BHHHUKAIOTH Ha TIACTaBi
noroBopy KymiBmi-ipoaaxy. lle BimmoBimae ct.11 LK Vikpaiam. 3mictom 3000B’s3aIbHUX
MIPaBOBIIHOCUH € Cy0’€KTHMBHI ILMBUIbHI IpaBa OJHIE] CTOPOHM Ta LHMBUIbHI OOOB’A3KH, SIKI
KOPECIOHYIOThCS 3 OOKY IHIIOI CTOPOHHU J10r0BOpy. ToMy B pa3l HEBUKOHAHHS CBOiX 000B’S3KIB
3a JIOTOBOPOM OJIHIEIO 13 CTOpIH, 1HILIAa Ma€ MPaBO BUMAraTu ix BUKOHAHHS, BUXOJSYU 13 3MICTY
3000B’s13aHHS, SIKE BUHUKIIO 3 JO0roBopy. 3okpema, B.B. Jlynp 3a3nauae, mio nii, ki MaroTh OyTH
BUMHEH] OJIHUM YYaCHHKOM 3000B’si3aHHSI Ha KOPHUCTb IHIIOTO, HA3MBAIOTHCS IPEIMETOM
BUKOHaHHSA. SIKIIO 111 [ OB s3aH1 3 Mepelayeio MeBHOTO MaifHa, MOHATTS MpeIMeTa BUKOHAHHS
OXOILITIOE 1 116 KOHKPETHE MaiHO.[2]
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HeoOxinHo 3’scyBaTu, 4M HampHKiIaJ, BUMOra 3BUIBHUTHU IPOJAHE >KUJIE MPUMILIEHHS
IIPOJIaBLIEM OXOILTIOETHCS 3MICTOM 3000B’A3aHHS, K€ BUHUKIO Ha MiJCTaBl JOTOBOPY KyHIBIII-
MpoJlaXy, 4YM HEOOXITHO BHUMAaraTH NPUIIMHEHHS [, K1 MOPYHIYIOTh NIPaBO MOKYMHIS $K
caMOCTIMHUHM croci0 3axucty. Ha Hamr morisa, HEBUKOHAHHS MPOJABIIEM CBOiX OOOB’S3KIB 3a
JIOTOBOPOM JIO3BOJISIE TOKYTMIEB1 (HaOyBadyeBi) 3aXMCTUTH CBOE TMPABO B paMKax IHBUIHHO-
MIPaBOBOi BIAMOBIIATBHOCTI 3 MOPYIIEHHS 3000B’13aHb. TOMy BUMOra Ipo NPUIIMHEHHS 11, AKi
MOPYILYIOTh IPABO SIK CIIOCIO 3aXUCTY 3aCTOCOBYBATU B TAKOMY BHUIIAJKy HEMA€ NOTPEOH.

Takuif BUCHOBOK 0a3yeTbCsi Ha TEOPETHYHINA MO3ULII, 10 MiJ MPEAMETOM BHKOHAHHS
po3yMmieThes Oaro, sike HabyBa€ KPeAUTOP Y pe3yJIbTaTi BAKOHAHHS OOP)KHUKOM TOKJIAJICHOTO Ha
HBOTO O00OOB’s3Ky BUMHHUTH MeBHY nit0.[3] HeBukoHaHHs 3a3HaueHOTO OOOB’SI3KY Ja€ IMPaBO
KpeauTopy (HaOyBady HEpPYXOMOCTI) BHUMAaratu BYMHEHHS i fKa € KPEIUTOM BHUKOHAHHS
3000B’s3aHHS, SIKE BUHUKIO Ha IIJCTaBl JOTOBOPY KYHIBII-NPOAaXy. AHAJOTIYHOI MO3UIIT
notpumyetbest B.C. Toncroi, sikuii numie, 1o NpeMETOM BUKOHAHHA € T€, Ha 110 CIPSIMOBaHa
BignoBiaHa nid. Ha i#oro aymky Oyab-sika Ais, 31liiCHIOBaHA Ha BHKOHaHHS OOOB’S3KY,
CIpsIMOBaHa Ha piu ab0 Ha JOCSITHEHHS IHIIOrO0 O00’€KTUBHOrO pe3ynbrary. Piu abo iHImmiA
pe3ynbTaT 1 € MpeMETOM BUKOHAHHS. [4]

AKTyaJbHUM CIIOCOOOM 3aXHUCTY € BIAHOBJICHHS CTAHOBUIIA, SKE ICHYBAJIO JI0 TIOPYIICHHS.
Lle#t cnoci® 3axucTy 3aCTOCOBYETbCA Y BHIIaJKaxX, KOJIM CyO €KTUBHE IpaBO B pe3yJbTaTl
[IPaBONOPYILEHHS HE NPUIIMHSE CBOrO ICHYBaHHS 1 MOXe€ OyTH BIJHOBJIEHE Yy pe3yJbTaTi
YCYHEHHS IPaBOMOPYILIEHHS.

B ropuauuniii nitepaTypi mij BiIHOBJIEHHSM CTAHOBHIA, K€ ICHYBAJIO, PO3YMIIOTh —
ITOHOBJICHHSI MaifHOBUX MpaB 1 KOMIIEHCAIIIIO.

Ha nymky C.€. JlonmoBa i1 B.B. I'manmeBa kommeHcariss mepeadadae JOCSITHEHHS
BIJIMOBIIHOT €KBIBAJIEHTHOCTI, TOOTO HaJaHHS TWOTEPIIOMY CYO’€KTy MaifHa pIBHOTO 3a
TOBApHOIO BapTICTIO TOMY, L0 BIH BTPaTUB y pe3yJbTaTi CIPUYMHEHHS KO U.[S5] Takum ynHOM,
BITHOBJICHHSI CTaHOBHUIA, Ske OyJl0 10 NOPYLIEHHS 3aCTOCOBYETHCS SK CIOCIO 3aXUCTy B
JeNIKTHUX BiIHOCHMHaX. B Hamomy Bumajaky 3000B’si3aHHSI BUHMKAE Ha MIJACTaBl JOroBopy. ToMmy
LMBUILHO-IIPABOBAa BIANOBINANBHICTH OyJ€ JOTOBIPHOTO XapakTepy 3a HEBUKOHAHHS abo
HEHaJIe)KHE BUKOHAHHS 000B’s3KIB 3a JIOTOBOPOM. BiAMOBIIHO KOMEHTOBAHMM CIOCIO 3aXUCTy HE
MO>K€ 3aCTOCOBYBATHUCS J0 3aXHUCTY MPaB CTOPIH JOTOBOPY KYHIBII-IPOIaXy HEPYXOMOCTI.

OmauM 13 cnoco0iB 3axHCTy MOPYIIEHUX IIpaB Ta IHTEpeciB O0COOM € MPUMYCOBE
BUKOHaHHS 000B 53Ky B HaTypi. [IpuHIIMIIOM BUKOHAHHS 3000B’A3aHHS, KUK B YMOBaX pUHKOBO1
€KOHOMIKH, HEOJIHOPa30BO IIJ/IaBaBCsi CYMHIBY € peajlbHe BUKOHAHHS. AJPKE BCTYINAIOYH B
JIOTOBIPH1 BITHOCHMHHM KOXHa 13 CTOPIH HaMaraerbCsi AOCATTH KOHKPETHOTO IpPaBOBOTO Ta
(aKkTUYHOTO pE3ybTaTYy.

B LK VYkpainu HeoOxigHO mependadyuTd OCOOJMBOCTI BUKOHAHHS CBOiX OOOB’S3KiB
CTOPOHAMH 3a JIOTOBOPOM 1 HaCaMIIEPEJ CJIiJI BUBHAYUTHCS 3 MOHATTSIM MepelaHHs HEPYXOMOCTI.
BiH nmoBuHEH cmiBmajsaTé 3 MOMEHTOM BUHUKHEHHS IIpaBa BJIACHOCTI y Ha0yBaua 3a JI0IrOBOPOM.
3rimno 3 cr.334 LK VYkpainm mpaBo BiacHOCTI HA MalWHO 3a JOTOBOPOM, SIKHH TiIJiArae
HOTapiaJIbHOMYy IIOCBIIYEHHIO, BHHHMKA€ y HaOyBaua 3 MOMEHTY Takoro IOCBIAYEHHS abo 3
MOMEHTY HaOpaHHSI 3aKOHHOI CHJIM PILIEHHS CyIy NpO BU3HAHHA JIOTOBOPY, HE IMOCBIIYEHOTO
HOTapiaJbHO, JIMCHUM. SIKIIO OTOBIp Mpo BiAUYKEHHs MaiiHa MiuIsarae aep)KaBHI peecTparlii,
MpaBo BJIACHOCTI y Ha0yBaua BUHUKAE 3 MOMEHTY TaKOi peecTpaiii.

TakuM uymHOM, OKpeMoi crajii mepeaaHHs 00 ’€KTa HEPYXOMOCTI B 3aKOHOJIABCTBI He
nependaveHo. BinmoigHO BigMoBa B JOTOBOpY MICHS HOTro YKIAJEHHS B HOTaplalbHOMY
MOPSIIKY 3 3a3HAYEHOI MM1/ICTaBU HE JOMyCcKaeThesl. BiaMoBa Bij npaBouMHy nependadeHa cr..214
K Vkpaiaun. OcoOu, sKi BUMHWINA ABO- a00 0araTOCTOPOHHIM MpPaBOYMHU, MAIOTh MPABO 3a
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B3a€MHOIO 3T0JIOI0 CTOPIH, & TAKOXK Y BUIAKaX, epeadaueHuX 3aKOHOM, BIIMOBUTHUCS Bil HHOTO,
HaBITh 1 B TOMY pa3l, SKIIO HOro yMOBM IIOBHICTIO BHUKOHaHI. BiamoBa BiJg NpaBOYMHY
MIPOBOJUTHCS y Takiil camiil popmi, B sk Oyn0 BunHEeHO npaBouyuH. [IpaBoB1 Hac/IiIKU BIIMOBU
BiJl IPaBOYMHY BCTAHOBJIIOIOTHCS 3aKOHOM 200 TOMOBJIEHICTIO CTOPIH.

B koMmeHTOBaHOMY BUNAJAKY HWIEThCS IPO BIAMOBY 3a B3a€EMHOIO 3r0JI00 CTOpIH. Tomy
IpaBa >KOJHOI 13 CTOPIH HE MOPYILIEHO. 3BIACH HEMAa€ MOTPeOH 3aCTOCOBYBATU CIIOCOOM 3aXHCTY
MopyIIeHoro npasa. BogHovac micis ykiiaieHHsI JOTOBOPY KYHIBII-TIPOJAXKy HEPYXOMOCTI MOXKeE
BUHUKHYTH CHUTYaIlisl, KOJIU BIJUy>KyBau HE 3BUIbHSE MPOIaHE MPUMILICHHS.

B TtakoMy Bumaaky Mo)Ha 3acTOCyBaTH SIK CIHOCIO 3aXUCTy MPUMYCOBE BHUKOHAHHS
000B’s13ky B HaTypi. Lleit cmocid y Teopii HIMBUTRHOTO TMpaBa HA3WBAIOTh PEAIbHUM BUKOHAHHS
3000B’a3aHHA. 3rigHo 3 cT. 620 IIK VYkpainu y pa3i HeBUKOHAHHS OOpPKHHKOM OOOB’SI3KY
neperaTd KpeAUTOPOB1 y BIJIACHICTh a00 y KOPUCTYBaHHsS pPid, BU3HAUEHY IHIUBIAyaTbHUMU
O3HaKaMH, KPEJAUTOp Ma€ MpaBo BUTpeOyBaTH L0 piu y OOp>KHUKA Ta BUMAratu ii nepeiaHHs
BIMOBIAHO 1O YMOB 3000B’si3aHHS. OO0’€KTHM HEPYXOMOCTI 3aBXKAU € peyaMu IHAWBIIYyallbHO
BU3HAUYECHUMHU.

Kpeautop BTpauae mnpaBo Ha BUTpeOyBaHHA y OOp)KHHMKA pedYl BHU3HAYEHOI
IHAMBIAYaIbHUMH O3HAaKaMH, y pasi, SKLIO L pid BXKe MepenaHa TpeTiil ocobi y BiacHIicTh abo B
KOPHUCTYBaHHS. SIKII0 piy, BU3HAUYEHY 1HIUBIAyaIbHUMHU O3HAKaMH, II€ HE MEpPeiaHo, EpEeBaKHE
[IpaBo Ha 11 OJIep>KaHHs Ma€ TOH 3 KpeAUTOPIB, 3000B’A3aHHS HA KOPUCTH SKOI0 BUHMKIIO PaHilIe,
a KOJIM 1€ HEMOYJIMBO BU3HAYUTH — KPEAUTOP, KWW NEepIIuil npes’ sBUB MO30B.

OTxe, mNpaBoOBI HACHIIKM HEBUKOHAaHHA OOOB’A3Ky IHepeJaTH pid, BH3HAYEHY
IHAVBITyAIbHUMH O3HAKaMH, 3aJIe)KUTh BiA cTamil mepenaHHs. lle MOsSCHIOEThCS TUM, IO B
JIOTOBOpAx, 110 OMOCEPEIKOBYIOTh [IEpelaHHs peyl y BIaCHICTb, MOMEHT YKJIaJE€HHS JI0rOBOPY Ta
nepeaaHHs pedl MOXYTh HE CHiBMamaTtd. B Takomy Bumanky kpeautop (HaOyBad) Mae mpaBo
BUMAaraTH BiJl OOp KHHKA (BlIUyKyBaua) BUKOHAHHS 000B’SI3Ky B HaTypi.

OpHuM 13 crmoco0iB  3aXWUCTy HOPYIIEHUX I1paB € 3MiHAa [PaBOBIHOLIEHHS.
[IpaBoBinHOIIEHHS] BUHUKA€E Ha MifcTaBi qoroBopy kymiBii-iponaxy. LUK Vkpainu nependauae
MO>KJIMBICTB 32 B3a€MHOIO 3T0JI0I0 3MIHIOBATH 3MICT [IPaBOBIAHOLIEHHS, sIKE BUHUKAE 3 I0TOBOPY.
3MiHa MPAaBOBIIHOIIEHHS SIK CHOCIO 3aXUCTY IOJSTae B OJHOCTOPOHHIN [ii, sIKAa € peaklielo Ha
HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS CBOiX 000B’SI3KIB 32 JIOTOBOPOM.

B nanomy Bumaaky y BiIHOCHMHaX 3a JAOTOBOPOM KYHIBJII-IIPOJAXy Takui crocid Moxe
3aCTOCOBYBATHUCH JJIsl 3aXUCTY NOPYILEHUX MpaB cTopiH. Hanpukiaza, BTpaTa yu NOUIKOKEHHS Ha
MOMEHT NepejaHHs 00’ €KTa HEPYXOMOCTI, IKMH CKJIaJa€ThCsl 3 MAHOBOIO KOMIUIEKCY UM cauOun
OKpPEMHX CKJIaJIOBUX 3 BUHM IPOJABLS € MICTaBOIO /ISl 3MEHILIECHHS I[IHU MOKYILEM. AJle paBo
BJIACHOCTI y TMOKYII BUHUKA€ BHACIIOK IOPUAMYHOTO CKJIaly HOTapialbHO IOCBIAYEHOTO
JIOTOBOPY Ta JACP)KABHOI peecTpallii mpapa, sike BHHUKJIO HA MiJCTaB1 IOTO JOTOBOPY.

AJne peIMET JI0TrOBOPY KYHIBII-IIPOIAXy MOTOPKYETHCS HA MOMEHT MOTO YKJIAJaHHS Ta
HOTapiaJIbHOTO MOCBiA4YeHHA. [IpaBoBIAHOIIEHHS! BUHUKA€E HA M1ICTaBl YKJIAJAEHOTO 1 HOTapiaJlbHO
MMOCBITYEHOTO JOTOBOPY, CIEMEHTOM 3MICTY SIKOTO € BH3HAYCHUN CTOPOHAMH MPEAMET — 00’ €KT
HepyxoMocTi. ToMy 3MIHUTH MPaBOBIIHOIIEHHS B OJHOCTOPOHHBOMY IMOPSIKY *OJHA 13 CTOPIH
HE MOXE.

OpHuM 13 crnoco0iB 3axXUCTy € NPUIMHEHHS NpaBOBITHONIEHHA. B Hamomy Bumaaky
WIeTbCcsl MpO NPUIMHEHHS MPAaBOBIAHOLIEHHS, SIK€ BUHUKJIO Ha MIACTaBl JOTOBOPY KyMHIBII-
npojaxy. OTKe, NPUIIMHEHHS [TPaBOBIIHOIIEHHS MOXJIMBE y pa3l po3ipBaHHS a00 BIAMOBH BiJ
norosopy. B IIK Ykpainu BkuBa€eThCs K NEpUINii, Tak 1 Apyruil TepMiH. 30Kpema, I0TOBIP MOXKE
OyTH 3MiHEHO a00 po3IpBaHO 3a PINICHHSIM CyAYy Ha BUMOTY OJHIEI 31 CTOpIH Yy pa3i ICTOTHOTO
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MOPYILEHHS JIOTOBOPY APYrol0 CTOPOHOIO Ta B IHIIMX BHIAJIKaX BCTaHOBJIEHUX JOTOBOPOM abo
3aKOHOM.

[cTOTHUM € Take MOpyILIEHHS JOrOBOPY, KOJIM BHACIIIOK 3aB/IaHO1 LIUM LIKOH Jpyra CTOpoHa
3HAYHOIO MIpPOIO 1MO30aBIISIETHCS TOTO, HA IO BOHA PO3paxoByBaja MpH YKIaJaHHI JOTOBOPY.

[lepenik 0OCTaBUH 3 SIKUMU 3aKOH IOB’SI3y€ MIJCTaBU PO3IPBAaHHA JIOTOBOPY BU3HAYEHUH Y
ct. 652 LK Vkpainu:

1. B MOMEHT YKJIaJIeHHs IOTOBOPY CTOPOHHM BUXOJWIU 3 TOIO, IO Taka 3MiHa OOCTaBUH HE
HaCTaHe;

2. 3MiHa 00CTaBMH 3yMOBJIEHA MPUYMHAMH, SIKI 3alHTEPECOBAHA CTOPOHA HE MOIJIa YCYHYTHU
IICJISE IX BUHUKHEHHS MPH BC1 TypOOTIMBOCTI Ta 00a4HOCTI, SIK1 Bl HET BUMAarajucs;

3. BUKOHAHHS JIOTOBOPY MOPYUIWIO O CIIBBIAHOUIEHHS MAalHOBUX IHTEPECIB CTOPIH 1
no30aBmwio O 3alHTEpecOBaHy CTOPOHY TOro, Ha IO BOHA pO3paxoByBaja IpH YKJIAJEHHI
ZI0rOBODY;

4. 13 cyTi 10oTOBOPY 200 3BMUAIB JLI0BOrO 00OPOTY HE BUIUIMBAE, 1[0 PU3UK 3MIHM 0OCTaBUH
Hece 3alHTepecOBaHa CTOPOHA.

[lepeniueni 06cTaBUHU HE 3yMOBJICHI HEBUKOHAHHSAM YU HEHAJIEKHUM BUKOHAHHSAM CBOIX
000B’s3KIB OJIHIEIO 13 CTOPIH JOTOBOPY. AJjie 3rimHo 3 4.2.cT.651 LK Ykpaiau gorosip moxe OyTu
PO3IpBaHO HAa BUMOTY OJIHI€T 13 CTOPIH y pa3l ICTOTHOI'O MOPYLIEHHS JOTOBOPY APYTOI0 CTOPOHOIO.
Kpim 3aranbHOro mOHSATTS ICTOTHOTO MOPYILIEHHS, KOXKHUI BUJ AOTOBOPIB Iiepeidauyae KOHKPETHI
Il yu Oe3[IIbHICTh CTOPIH, K1 BBa)KAIOThCS IMPABOMOPYILIEHHSAM 1 BU3HAIOTHCA TAKUMH, 10
MOXYTb OyTH TIACTaBOIO JJIsi pO3IpBaHHSA JOrOBOPY 1 BIIANOBIAHO JJIsi TNPUIIMHEHHS
npaBoBinHOIIEHHS. OpAHAaK 3a3Hauy€H1 NIACTaBH CTOCYIOThCSA JIOTOBOPIB  KYIIIBII-IIPOJAKY,
MIpeIMETOM SIKUX € ToBap. Tak, MOoKyIneup KoMy MepelaHo ToBap 0e3 MornepeKeHHs Mpo IPaBo
TpeTiX oci0 Ha TOBAp Ma€ MpaBO BUMAaraTH po3IpBaHHS I0TOBODY.

3axuCT MpaB Ta OXOPOHIOBAHMX IHTEPECIB MOKYMIS LUISIXaMU 3MIHM a00 HPUIIMHEHHS
[IPaBOBIIHOIIEHHS € BAXIMBUMHU 3aco0aMM 3aXMCTy MOPYHIEHUMX [UBUIBHMX IpaB Ta
OXOpPOHIOBAHUX 3aKOHOM IHTEPECIB CTOPIH 3a JIOTOBOPOM KYHIBII-NPOAAXy HepyxomocTi. Tomy
MoxkHa noroautucs 3 1.C. KanzadopoBoro, 110 3a npaBOBOIO MPUPOJOI0 CIUIaTa (CTSITHEHHS)
HEYCTOMKH, BIIUIKOAYBAaHHS 30MTKIB Ta MOpAJIbHOI HIKOAM € MIpaMHU IIMBUIBHO-IIPABOBO1
BI/IMOBIIaJIbHOCTI, a TPUINIMHEHHS 3000B’s3aHb BHACIIIOK OJHOCTOPOHHBOI BIIMOBH BiJ
3000B’g3aHHS Ta 3MiHAa YMOB 3000B’si3aHHsS € MipamMu 3axucry, xoua 'K Vkpainu 3a3naueni
HACJlIAKU BITHOCUTH [JO MIp TOCIOJapChKO-MPAaBOBOI BIAMOBIJAJIBHOCTI, Ha3MBAlO4M iX
OTIEPATHUBHO-TOCTIOIAPCHKUMH CAaHKIIAMH.[6] Asie 11 Mip IMBUIBHO-ITPABOBO1 BIMOBITATBHOCTI 1
Ui MIp 3aXUCTy CHUIBHUM € T€, 110 MIJCTaBOIO iX 3aCTOCYBAaHHS € HEHAJEe)KHE BUKOHAHHS abo
HEBUKOHAHHS CBOIX JOrOBIpHUX OOOB’s3KiB. 3MiHa a00 NIPUINMHEHHS IPAaBOBITHOIIEHHS B
OJIHOCTOPOHHBOMY TOPSJIKY € PEAKIIIEI0 HA TOPYIICHHS 3000B’sI3aHHSI, SIK€ BUHUKIJIO Ha TiICTaBi
noroBopy. OTxe, po3ipBaHHSAM JIOTOBOPY KYHIBJII-IIPOJAXy HEPYXOMOCTI MOXHA HPUIIMHUTH
MIpaBOBIIHOIIEHHS. BoJHouac B 3aKOHOJABCTBI SIK IiJCTaBa NPUIHMHEHHSA 3000B’s3aIbHUX
MIPaBOBIIHOCHH BXXMBAEThCS TEPMIH «PO3IpBaHHS JOTOBOPY» Ta «BIAMOBA BiJl JOTOBOPY».

VY pa3i HEBUKOHAHHS CBOiX OOOB’S3KIB OJHIEI0 CTOPOHOIO JOTOBOPY, IHIIA MOXE
BIIMOBUTHUCS Bi AoroBopy. HeoOxinHo yHi(iKyBaTH NOHSTTEBUM amapaT CTOCOBHO MPUITMHEHHS
BITHOCHH 3a JIOTOBOPOM KYHIBJI-poaaxy. BigmoBa BiJ JOroBopy MOBHHHA PO3IJISAATUCH SIK
MPUNUHEHHS JIOTOBIPHMX 3000B’s3aHb 3 HE3AJIEKHUX Bl CTOPOHHU(CTOPIH) OOCTaBHH, SIKI
YHEMOKJIMBIIIOIOTh BUKOHAHHS IOTOBOPY.

HaTtomicTh TepMiH «po3ipBaHHS JOTOBOPY» CJlJ BKUBATH y pa3l NPUIIMHEHHS JTOTOBIPHUX
BITHOCHH BHACJIIOK HEBUKOHAHHS JIOTOBIpHUX 3000B’s13aHb. [IpUNiiHEHHS HOTOBIPHUX BIAHOCUH
LUIIXOM PO3IpBaHHS JIOTOBOPY HEOOXITHO TpakTyBaTH sk caHkuito. Tak, O.0. KpacaBunkos
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BB&)XaB, IO MiJ [UBUIBHO-IIPABOBOIO CAHKIIIEIO CJ1 PO3YMITH BCTAHOBJIEHY 3aKOHOM MIPY
MaifHOBUX a00 IHIIUX IIPABOBUX HEBUTITHUX JJII 0COOM HACIHIJIKIB, KOTPA 3aCTOCOBYEThCS A0 HEi
y BHIAJIKY HEIOTPUMAaHHS NPUIKCIB 3aKOHY, HEBUKOHAHHS MNPUHHATUX 3000B’sA3aHb,
BIIIKOTyBaHHS IIKOJAM a00 3a HAasgBHOCTI IHIIMX Mepe0auYeHUX 3aKOHOM ITiJICTaB 1 BH3HAYUB
HACTYIHI XapaKTEepH1 O3HAKU CaHKIIi: MO-MepIle, CAaHKI[ISl 3aCTOCOBYETHCS TUIBKU IO 0COOH, sIKa
MOPYIINIA MPABO — 3aKOH 1 Cy0’€KTUBHE MPABO 1HINOT 0COOU; MO-APYTEe, CAHKITIEIO € HE OyIb-IKUI
MIPaBOBHI HACIIJOK, a caMe TOH, 1[0 HEBUT1IHUN JIJIsl TpaBoONopyIIHuKa. OTKe, CAaHKIIIS 1€ — TaKe
BUHUKHEHHS, 3MiHa a00 MPUIMHEHHS IUBUIBHUX PAaBOBIIHOCHH, KOTPl SBHO HeOaxaHi Ui
MIPABOMOPYIIIHKUKA; TIO-TPETE, CAHKIISI — HacaMIiepe]] IOpUIdYHa Mipa Ti€l MOBEIIHKH, 10 SKOi
MIPUMYIIYETHCS MPABOMOPYIIHUK 1 HA SIKY YIOBHOBaXKY€ETbCS KpeUTOp abo norepniauil.[7]

TakuM yuHOM, pO3IpBaHHS JAOTOBOPY KYIIBII-NPO/IaXKy HEPYXOMOCTI y pa3l HEBUKOHAHHS
CBOIX 000B’SI3KIB OJIHIEIO 13 CTOPIH CJI1Jl BBAXKATH [IUBLUIbHO-IIPABOBOIO CAHKIIEIO.

OpHak I0OTOBIp KYMIBII-IIPOJIaXKy HEPYXOMOCTI YKJIAJA€ThCSl Ta BUKOHYETHCSA OJHOYACHO.
Tomy po3ipBaHHS J0rOBOPY MOXKJIMBE IMICS HOTO HOTapialbHOTO MOCBIMUYEHHS. AJle 11€ MOXJIMBO
JI0 peecTpallii pe4oBHX MpaB, K1 BUHUKJIM Ha MiACTaBl YKIaJAEHOIO JOTrOBOPY KYHIBII-IPOJAKY.
[Ticns peectparii pedoBoro mpaBa BiAMOBIAHO 10 3akoHy Ykpainu «IIpo peecrtpartii pedoBux
MpaB Ha HEPyXOMEe MalHO Ta iX OOTSHKEHB»[8] po3ipBaHHS AOTOBOPY MOKIIMBE JIMIIE 33 3T0JI0I0
CTOpIH. AJie B TaKOMY BUIIaJIKy 1€ He Oy/ie HUBLIbHO-IIPABOBOIO CAHKIII€IO.

3rimao 3 cr. 651 LK Vkpainu 3mina abo po3ipBaHHSI JOTOBOPY JOMYCKAETHCS JIMIIE 3a
3TOJI0F0 CTOPIH, SIKIIO IHIIE HE TIepea0adeHo JOroBOpoM abo 3akoHOM. J[0oTOBIp MOXKe TaKOXK OyTH
3MiHEHO a0o0 pO3ipBaHO 3a pIIIEHHSIM CyAy Ha BUMOTY OJIHI€l 13 CTOpIH y pa3i ICTOTHOTO
MOPYILEHHSI JOTOBOPY JPYrO0 CTOPOHOIO Ta B IHIIMX BUIAJIKaX, BCTAHOBJIEHUX JIOTOBOPOM abo
3aKkoHOM. OTiKe MPUIMHEHHS JOTOBIPHUX 3000B’s13aHb MOJKJIMBE 3@ B3aEMHOIO 3r0JI00 CTOPiH. B
OCTaHHbOMY BHIAJKy 3MiHa a00 po3ipBaHHS [OTOBOPY IOB’SI3Y€ThCS 3 ICTOTHOK 3MIHOIO
00CTaBHH, SKUMH CTOPOHM KEpyBalMCs NpU YKIAJACHH1 JOroBopy abo y pa3i MHOpyLICHHS
JIOTOBOPY JIpyroto ctopoHoto. [IpaBoBi Haciiaku 3MiHM a0 pO3ipBaHHS OTOBOPY MepeadadeHi
3aKOoHOJAaBCTBOM. 3rimHo cr. 653 LK Vkpainu y pa3i 3MiHM JOroBOpYy, 3000B’S3aHHS CTOPIH
3MIHIOETHCS BIAIOBIIHO O 3MIHEHUX YMOB HIOJ0 NMPEAMETA, MICLsl, CTPOKIB BUKOHAHHS TOILO. Y
pasi po3ipBaHHS JOTOBOPY 3000B’SI3aHHS CTOPIH MPHUIUHAETHCA. 3a3HAaYEH1 HACTIIKH HACTAIOTh 3
MOMEHTY JOCSITHEHHS JIOMOBJICHOCT1 CTOPIH MPO 3MiHYy a00 PO3ipBaHHS JOTOBOPY, SAKIIO 1HIIEC HE
BCTAHOBJICHO JIOTOBOPOM UM PIIIEHHSM CyIy IpO pO3ipBaHHS JOTOBOPY y pa3i HOro iCTOTHOTO
MOPYIIEHHSI OJHIEI0 13 CTOpiH. SIKIIO JOTOBIp 3MIHIOETHCS a00 PO3PUBAETHCS y CYIAOBOMY
MOPSAKY, 3000B’sI3aHHSI 3MIHIOETHCS, a00 IPUNTUHAETHCA 3 MOMEHTY HaOpaHHs PIIEHHS CYIy TIPO
3MiHY a00 pO3ipBaHHS JOTOBOPY 3aKOHHOT CHJIN.

Opnak 4y.4 ct1.653 LUK Vkpainu MICTUTH MOJIOXKEHHS 3T1JHO 3 SKUM CTOPOHM HE MaroTh
IpaBa BUMAaraTu MOBEPHEHHs TOTO, 110 OYyJIO BHUKOHAHO HUMH 3a 3000B’S3aHHSIM J0 MOMEHTY
3MiHM 200 pO3ipBaHHS JOTOBOPY, SKIIO IHIIE HE BCTAHOBJIEHO JAOTOBOPOM a0o0 3akoHOM. Takum
YUHOM IOBCTAa€ MpoOjemMa CHIBBIIHONIEHHS BUKOHAHHS JIOTOBOPY Ta MPABOBUX HACIIAKIB HOTO
3MIHU 200 pO3ipBaHHS.

Sk mpaBuii0O, MOMEHT YKJIaJEHHS JOTOBOPY KYHIBII-NPOAAXXKY HEPYXOMOCTI CHIBIAAA€ 3
MOMEHTOM HoTapiajibHOro nocsinueHHs. Onnak B LIK Ykpainu He BU3HAU€HO NOHATTS MepelaHHs
HepyxoMocTi. HeoOxinHO po3pi3HATH MOMEHT (PaKTUYHOIO NepefaHHs 00’€KTa HEPYXOMOCTI Ta
YKJIaJI€HHS JOTOBOPY fK IOPUAUYHMM (AKT, 3 SIKUM IOB’A3YEThCS BUHUKHEHHS, 3MiHa abo
MPUNMHEHHS LUBUIBHUX IpaB Ta O0OB’A3KIB. SIKIIO HEMae 3acTepeXeHHs B JOTOBOPI KyMHiBIIl-
MPOJIaXKy Mo NepeaHHs 00’ €eKTa HEPYXOMOCTI1 MOKYIILIIO0, TO BBAKAETHCS, 110 MOMEHT NepeJaHHs
CHIBIAJAAE 3 YKJIAJIEHHSAM JOTOBOPY.
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Tomy, Buxoasuu 13 3micty 4.4 c1.653 LIK VYkpainu cropoHu 3a JOrOBOpOM KYIIBIIi-
MIPOJIaXKy HEPYXOMOCTI HE MalOTh IpaBa BUMaraT MOBEPHEHHS OIIAYeHOI 'POLIOBOI CyMH Y pasi
po3ipBaHHs foroBopy. HeoOXiTHO pO3pi3HATH BIAMOBY Bij JOTOBOPY Ta PO3IpBaHHS JOrOBOPY.
3rimno 13 cr. 214 K VYkpainu ocoba, ska BYMHWIIA OJHOCTOPOHHIA MPABOYMH, MA€ IPaBO
BIIMOBHUTHCS BiJ HBHOIrO, SIKIIO IHIIE HE BCTAHOBJIEHO 3aKOHOM. SIKIIIO TaKOI BIJIMOBOIO BIJ
[IPaBOYMHY MOPYILIEHO MpaBa 1HIIOT 0COOH, 111 IpaBa MiUISIraloTh 3aXUCTY.

OcoOu, sfiKi BUNHWIN JBO- a00 0araToCTOPOHHIN paBOYKH (TOOTO yKJIaidH I0TOBIp) MAIOTh
MPaBO 3a B3aEMHOIO 3rOJIOK0, a TaKOX y BHUMAAKax, NependadyeHuX 3aKOHOM, BIIMOBHUTHCS Bl
HbOT'O, HaBITh B TOMY BHIAJIKY, SKILO HOr0 yMOBU IOBHICTIO HUMHU BUKOHaHI. [IpaBoB1 Haciiaku
BIIMOBHU B1Jl IPaBOYHMHY BCTAHOBIIIOIOTHCS 3aKOHOM a00 JOMOBJIEHICTIO CTOPIH.

OpHuM 3 HAMOUIBII MOIIMPEHUX CHOCOO0IB 3aXMCTYy CTOPIH B JOrOBIPHUX BIIHOCHHAX €
BIIIKOTyBaHHs 30MTKIB. OCTaHHI CKIAJAI0Th 3 peIbHUX BTPAT (BUTPAT) Ta yIYIICHOT BUTOIU. Y
pa3i NOopyIIEHHS JOTOBIPHUX 3000B’s13aHb 3a IOTOBOPOM KYIIBIII-IPOJaKy HEPYXOMOCTI1 IO TaKUX
BTpaT (BUTpAT) MOKHA BIJHECTU JIEpP>KaBHE MUTO CIUIaY€HE y pa3l HOTapialbHOTO MOCBIIYEHHS
JOTOBOPY KYHIBII-MIPOJaXy, IJIATy 3a TOCIYyTH TPUBATHOTO HOTapiyca, BapTICTh OIIHKH
HEPYXOMOI'0 MaiiHa eKCHepTOM 3 HEpyXOMOCTI, IHIII BUTpPATU IMOB’S3aHI 3 YKIAJEHHSAM 1
HOTapiaJIbHUM TIOCBITYEHHSM JIOTOBOPY.

30UTKM y BUIJIA1 YIYIIEHOT BUTOJU TAKOK MAlOTh MICIIE SIK HACJJJOK HOPYLIEHHS YMOB
JOTOBOPY KYIIBII-POAaKy HEpyXoMocTi. Tak, 3aTpuMKa y 3BUIbHEHHI 1 IepeIaHHs TPUMIIIIEHHS,
K€ MPU3HAYaJIOCs JUIsi BUKOPUCTaHHS 3 MIANPUEMHULBKOIO METOI0 (HAIpUKIAJ, TOTEIbHHM
KOMILJIEKC) MOK€ HOTATHYTH 3a CO000 30MTKU y BUIVISII yOyHIeHO1 BUroau. ToMmy po3ipBaHHS
JIOTOBOPY Y pa3i MOPYHIEHHS HOTO YMOB APYrol0 CTOPOHOIO SIK CTOCIO 3aXHMCTYy MOXKE BOJHOYAC
MOEIHYBATUCSA 3 BIJUIKOJYBaHHSAM 30UTKIB. OCTaHHI MOBHMHHI OyTH y NPUYMHHOMY 3B’SI3KY 3
MOPYILLIEHHSAMH, JONYIIEHUMH OJIHIEIO 13 CTOPIH I0TOBOPY KYMIBIII-IIPOJAXKY HEPYXOMOCTI.

OpnuM 13 cnocoOiB 3aXUCTy MOPYUIEHUX IpaB € BIAMIKOAYBaHHS MOPAIbHOI IIKOJU.
3rigno 13 ct. 23 IIK Ykpainu mopasibHa IIKO/1a TIOJIATAE :

1. y ¢isuunomy Oost0 Ta cCTpaKIaHHSX, SKUX (i3uyHa ocoba 3a3Haa y 3B’SI3KY 3
KaJIITBOM a00 1HIIUM YHIIKOPKEHHSM 3/10pPOB’S;

2. y NyLIIEBHUX CTpaxAaHHSX, AKUX (i3MuHa ocola 3a3Hajia y 3B’SI3KY 13 MPOTHUIIPABHOIO
MOBEIIHKOIO 11010 HET caMoi, WICHIB ii CIMi Yu OJIM3bKUX POAHYIB;

3. y AyIIEBHHUX CTPXIAaHHIX, sIKUX (i3udHa ocoba 3a3Hajna y 3B’SA3KY 13 3HUILIECHHIM YU
MOINIKOPKEHHAM 11 MalfHa;

4. y IpUHM)KEHHI YeCT1 Ta MAHOCTI (I3UYHOT 0cOOH, a TaKOXK AUIOBOI penyTalii Gpi3suuHOl
a00 IPUINYHOT 0COOH.

Jlo cutyanii 3 MNOPYHIEHHSIM JIOTOBOPY KYHIBII-NPOJAXy HEPYXOMOCTI OJHA 3
MepeTueHUX BHUAIB MOPAJIBHOI MIKOAW HE MiAXOauTh. OIHIEIO 3 MiACTaB MUBLIHHO-TIPABOBOL
BIJIOBIAAJILHOCTI € MPOTUIIPaBHA MOBeIHKA. OCTaHHS Ma€ MiCLE 1 B JOTOBIPHUX 3000B’3aHHSIX.
K Vkpainu nepenbavae, 1110 IpOTUIPaBHA NOBEAIHKA MOBHHHA OyTH MPUYMHOIO JYIIEBHHUX
CTpaXIaHb, SKUX 0c00a 3a3Hana. 3BUYANHO, HEBHUKOHAHHS JOTOBIPHUX OOOB’S3KIB MOXE
BIUIMBATH Ha AYIIEBHUI CTaH KOHTpareHTa — pi3u4Hoi ocoOu. Hanmpukiaa, nokymnens He CIIaTUB
OCTAaTOYHOT CyMHU BapTOCTI HEPYXOMOCTI IICs HOTApiaJIbHOTO MOCBITYEHHS JOTOBOPY KYHIBIII-
npojaxy. A6o B 00’€KTI HEPYXOMOCTI IICJIA YKJIAJEHHS I0TrOBOPY BUSBIIEHO MPUXOBaHI Je(EKTH,
SK1 BIUIMBAIOTh Ha SIKICTh. AJieé B TAKOMY BHUIAJIKy B 3aKOHOJIaBCTBI CJI1J IEPe10aunTH MOJI0KEHHS
PO BIAIIKOJYBAaHHS MOPAJIbHOI IIKOAM y pa3l po3ipBaHHS JOrOBOPY Ta Yy pa3l HEBUKOHAHHS
000B’SI3KIB OJHIEIO 13 CTOPiIH. MOXJIMBICTH BIAIIKOJYBAHHS MOPAJBHOI IIKOJAW BU3HAYEHA SIK
HACJIIOK HEeAIMCHOCTI MPaBOYMHIB, YKJIaJEHUX M1J] BILINBOM OOMaHy, HACUJILCTBA, 301y TSKKHUX
oOcraBuH To1o. OTXxe, KO Oy/ie BCTAaHOBJIEHO, 1110 JOTOBIp KYMHIBII-IIPOJIaXKy HEPYXOMOCTI OYyB
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BUMHEHUH, HANPUKJIAJA, MiA 1] BIUIMBOM oOMaHy, TO BiH MO)Xe OyTW BHU3HAHHUM HEIICHUM 13
MOKJIaIEHHSAM 000B’sI3Ky Ha BUHHY CTOPOHY BIJILIKOyBAaTH 30UTKU 1 MOPAJIbHY IIKOJY.

VY pasi posipBaHHsS JOTOBOPY 3 IHILIATUBU OJIHIEI 13 CTOpPIH Yy pa3l HEBUKOHaHHS abo
HEHAJIe)KHOTO BUKOHAHHS CBOiX 00OB’SI3KIB, OTEPILIa CTOPOHA MOXE BUMAraTd BiIIIKOTyBaHHS
30UTKIB. BimikoyBaHHSI MOPAJIbHOI IIKOJU IMOJOXKEHHIMH, 110 PETyJIOI0Th IUBLUILHO-IIPABOBY
BIINOBIAAJIBHICTh 3a MOPYLIEHHS JOTOBIpHUX 3000B’A3aHb He mependaueHo. Buxonsuu 3
po3’sicuenss [loctanoBu menymy Bepxosaoro Cyay Ykpainu Big 31 6epesns 1995 poky «Ilpo
CYJIOBY IPAaKTUKYy B CIpaBax IpO BIIAUIKOAYBAaHHS MOpajbHOI HEMalHOBOI WIKOIM»[9] MopanbHa
IIKOJA MOXKE IOJISIraTH y BTpaTax HEMallHOBOI'O XapaKTepy BHACIIAOK MOPAIbHHUX YM (PI3UMYHUX
CTpaxJaHb a0o0 IHIIMX HEraTUBHUX SBULI, 3aNOAITHUX (QI3UYHIA YU IOPUIUYHIA 0c00i1
HE3aKOHHUMHU AIIMH 200 Oe3aLUILHICTIO IHIINX OCi0.

OTxe, UMBUIBHUM 3aKOHOJIABCTBOM IEpeN0ayeHO MOXKJIMBICTh HMPUIIMHEHHS JOTOBIPHUX
BIJHOCHH LUISIXOM BIIMOBH BiJ NpaBOYMHY Ta Horo posipBanHs. [lpum upomy creunianbHi
MOJIOKEHHSI, SIKI PETYNIOIOTh JIOTOBIp KYHIBII-MPOJaKy BUKOPUCTOBYIOTh O0HM/Ba TEpPMIHU B
KOHTEKCTI NIPUIMMHEHHSI TOTOBIPHUX B1IHOCHH 3 1HILIATUBU OJHIET 13 CTOPIH, y pa3i MOPYLICHHS
JOTOBIpHUX OOOB’SI3KIB JApyroro. B moegHaHH1 3 IHIIMMH CIIOCOOAMU 3aXUCTy HIHUBUIBHUX IPaB
YYaCHUKIB JIOTOBOPY KYIIBII-IPOJaKy 3MiHa a00 NPUNMHEHHS IPaBOBIIHOIIEHHS € J1€BUM
3ac000M OXOPOHM 3aKOHHHUX IHTEPECIB.

3acTOoCyBaHHsSI KOHKPETHOTO CIOCOOy 3aXMCTy a00 B MOEIHAHHI 3 IHIIUMH 3aJICKUTH BIJ
BUJly MOPYIIEHHS Ta IHTEPECy CTOPOHHU, CyO’€KTHBHI LMBUIbHI IIpaBa SKOi MMOPYILIEH]1 BHACIIOK
HEBUKOHAaHHSA a00 HEHaJEeKHOI0 BHUKOHAHHS OOOB’S3KYy KOHTpareHTOM. Tak, HpUIMHEHHS
MIPABOBITHOCUH LUISIXOM pPO3IpBaHHS JOTOBOPY KYMIBII-IPOJAXy € JOIUIBHUM Yy BHUIAAKY
ICTOTHOTO MOPYIIEHHS YMOB JOrOBOpPY, BHAC/IIIOK YOTO BTpAadya€ CEHC JOCATHEHHS IPAaBOBOIO
pe3ynbpTaTy. SIKIo cropoHa 3alikaBieHa B JOCATHEHHI LIUBUIbHO-IPABOBOTO PE3YNbTaTy, BOHA
MO)Ke o0OpaTH 1HIIl crocoOu 3axucTy. B 1bOMy NposBIsETbCS cepell HIIOTO JAUCIO3UTUBHICTD
METO/ly IMBUILHO-IIPABOBOTO PETYJIIOBAHHA, IO JO03BOJIsIE BUOpAaTH Ha po3CyH YYacHHKaA
MIPaBOBITHOCHH ONTUMAJIbLHUM CIIOCIO 3aXUCTYy.
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CIVIL LEGAL WAYS OF PROTECTION THE SIDE’S RIGHTS IN THE HOUSING SALE
CONTRACT IN UKRAINE

O. ILKIV

In practice there are often situations where after the conclusion of the contract of sale of
real estate other person claims his rights to the property or part thereof. The Civil Code of Ukraine
[1] regulates this kind of situation regarding the purchase and sale of goods.

The art.660 Civil Code of Ukraine stipulates if the third party on the grounds that arise to
sell the goods to the buyer submits a claim for recovery of the goods, the buyer must notify the
seller and apply for his involvement in a case.

If the buyer did not inform the seller about filing a third party claim for recovery of the
goods and not filed a motion to attract the seller to the case, the seller is not liable to the buyer if
the seller can prove that he took part in the case, he could distract weaning sold goods from the
buyer.

According to art.661 Civil Code of Ukraine in case of withdrawal by court order, the buyer
of the goods to a third person on the grounds that arose prior to the sale of goods, the seller must
reimburse the buyer inflicted damages if the buyer knew or could not have known about the
presence of these bases.

But this procedure can not be applied in case of presentation of such claims by a third party
on the subject of the contract of sale of real estate. First, in this case is not about demanding
goods. Second, third person whose rights are violated (usually a property right) can file a claim of
violation of his rights as to commit the transaction and after the conclusion of the contract of sale.

In such case there will be different ways of protection. In the case challenging the powers
of the seller to conclude a contract of sale, the latter shall not be committed and in accordance
civil rights and obligations do not arise.

After reaching agreement on all essential terms of the contract of sale of real estate and its
notarization alienator is unable to submit a claim for recognition of the right to the subject of the
contract, even if it is a violation of his rights and interests.

If there are stipulated in law grounds seller may protect broken ownership by recognizing
transaction (contract of sale of real estate) invalid. Therefore, recognition of ownership of the
property sold is used usually at the request of a third party in violation of the rights of the latter.
One way to protect is to stop actions that violate the law.

This method of protection is desired, the holder of subjective civil rights violations and
stop to avoid any risk of future violations. Application of the method commented in contractual
relations are infrequent. But we can not exclude the possibility of application of the said method
of protection in contractual relations sale of residential property.

Civil rights and obligations arising under the contract of sale that the seller and the buyer
should properly to do. In the case of acts in violation of subjective civil right of a party, it has not
right to demand their termination.

However, subjective civil rights and obligations arising under the contract of sale. This is
consistent with Art. 11 of the Civil Code of Ukraine. The content of obligation relations is
subjective civil rights of one party and civic duties that correspond to the part of the other parties
to the agreement.
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Therefore, in the case of failure to perform its obligations under the contract by one party,
the other may require their execution, based on the obligation that arose from the contract.

In particular, V.V. Lutz said that the actions that have been committed by one participant
commitment in favor of another, called the subject of execution. If these actions are associated
with the transfer of certain assets, the concept of the object implementation covers this
specific property. [2]

To find out if for example, the requirement to release the seller sold a dwelling covered by
the content of the obligations which arose under a contract of sale, whether to require the cessation
of acts which violate the right of the buyer as an independent way of protection.

In our view, the failure of the seller of his obligations under the contract allows the buyer
(purchaser) to protect their rights under civil liability for breach of obligations. Therefore, the
requirement to cease actions that violate the law as a way to protect apply in this case is not
necessary.

This conclusion is based on the theoretical position that under the subject understood the
benefit performance, which becomes a creditor arising from the debtor of his obligations to do
something. [3] Failure of this obligation entitles the lender (the acquirer of the property) to require
that an action credit is the obligation that arose under a contract of sale.

A similar position holds V.S. Tolstoy, who wrote that the object implementation is directed
to the appropriate action. On his mind, any act performed in the exercise of duty, aimed at the
achievement of a thing or the other objective outcome. Thing or other result is the subject of
execution [4].

Actual line of defense is to restore the situation that existed before the violation. This
method of protection is used in cases where a subjective right as a result of the offense shall not
terminate its existence and can be recovered as a result of elimination of an offense.

In legal literature as the restoration of the situation that existed understand - renovation of
property rights and compensation.

According to S. Doncov and V. Gliantsev compensation involves attainment of
equivalence, giving the victim the subject property equal to the value of the merchandise that he
lost as a result of injury. [5] Thus, the recovery position, which was applied to disruption as a
means of protection in tort relations.

In our case, the obligations arising under the contract. Therefore, civil liability is
contractual in nature for nonperformance or improper performance of duties under the contract.
Accordingly commented way of protecting not be applied to protect the rights of parties to a
contract of sale of real estate.

One way to protect the violated rights and interests of the individual is the enforcement of
the obligation in kind. The principle of the obligation, which in a market economy has been
repeatedly questioned is the actual implementation.

After entering into a contractual relationship, each party is trying to achieve a specific legal
and factual results.

In the Civil Code of Ukraine should provide specifics of their duties under the contract and
the parties should first define the notion of transfer of real estate. It should coincide with the point
of ownership to the purchaser under the contract.

According to the Civil Code of Ukraine art.334 ownership of the property under the
contract, which must be notarized, appears in the purchaser from the date of such certificate or
after the entry into force of a court decision on recognition of the contract, not notarized, really.

If an agreement on the disposal of property subject to state registration, title to the
purchaser arising from the time of registration.
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Thus, a single stage of the transfer of the property in the legislation are not provided.
Accordingly, the rejection of the contract after its conclusion in the notarial procedure with the
specified grounds is not permitted.

Refusal of transaction provided art.214 Civil Code of Ukraine. Persons who have
committed two or multilateral transactions are entitled by mutual agreement of the parties, and in
cases stipulated by law, give it up, even in the event that its terms are fully complied with.

Rejection of the transaction is carried out in the same form in which it was committed
transaction. The legal consequences of the rejection of the transaction are set by law or by
agreement of the parties.

In case it commented on the refusal by mutual consent. Therefore, the right of any party is
intact. Hence there is not necessity to apply methods to protect rights. However, after the
conclusion of the contract of sale of real estate can be a situation where the alienator not release
the sold premises.

In this case, can be used as a way to protect the enforcement of the obligation in kind. This
method in the theory of civil law is called the real performance of an obligation.

According to Art. 620 CC of Ukraine in case of default by the debtor to the creditor the
obligation to transfer the ownership or use of a thing certain individual features, the creditor is
entitled to require this thing from the debtor and request its transfer under the terms of the
obligation.

Real estate is always things individually defined. The lender loses the right to reclaim the
debtor things a certain individual features, if this thing is already assigned to a third party in
ownership or use. If a thing with individual characteristics, has not yet transferred, the preferential
right to receive it is a creditor, to whom the obligation arose before, but if it can not be determined
- the lender, who first sued

Thus, the legal consequences of breach of duty to transfer a thing with individual
characteristics, depending on the stage of the transfer. This is because in the contracts, mediating
the transfer of the ownership of things, the moment of conclusion of the contract and the transfer
of items may differ. In his case, the lender (the acquirer) may require the debtor (disposing) the
obligation in kind.

One way to protect the violated rights is a change of relationship. Relationship arising out
of the contract of sale. Civil Code of Ukraine provides for the mutual agreement to modify the
content of legal relations arising from the contract. Changing the relationship as a way to protect is
a unilateral act, which is a response to non-performance or improper performance of its
obligations under the contract.

In this case, in relation to the contract of sale thus can be used to protect the violated rights
of the parties. For example, the loss or damage at the time of transfer of the property, which
consists of a set of property or estates of individual components due to the fault of the seller is the
basis for reducing the price by the buyer.

But the ownership of the buyer arises from the legal structure of a notarized agreement and
state registration of rights which arose under this contract.

But the subject of the contract of sale agreed at the time of its conclusion and notarization.
Relationship arises under signed and notarized contract element content of which is determined by
the parties subject - property. Therefore, the relationship changed unilaterally by one of the parties
can not.

One way to protect is to stop the relationship. In our case there is a termination of legal
relations that arose under a contract of sale. Thus, termination of legal relations is possible in the
event of termination or abandonment of the contract.
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In the Civil Code of Ukraine is used as the first and second term. In particular, the contract
may be modified or terminated by the court at the request of either party in the event of a
substantial breach by the other party and in other cases established by contract or law.
It is essential that the violation of the contract as a result of damage caused by this other party is
largely deprived of what she hoped the contract.

The list of circumstances which the law binds the base terminating the contract defined in
Art. 652 CC of Ukraine:

1. At the time of conclusion of the contract the parties proceeded from the fact that such a
change of circumstances will not occur;

2. The change of circumstances caused by reasons that the interested party could not
resolve after they occur at all troubling and caution that were required of her;

3. The performance of the contract would violate the value of property interests of the
parties and would deprive an interested party of what she expected at the conclusion of the
contract;

4. The essence of the contract or business traditions does not mean that the risk of
changing circumstances is the interested party.

The above circumstances are not caused by the failure or improper performance of his
duties by one of the parties. But according to the Civil Code of Ukraine part 2 art.651 contract
may be terminated at the request of either party in the event of a substantial breach by the other
party. In addition to the general concept of fundamental breach, each such contract provides for
specific acts or omissions of the parties are considered and recognized as an offense that may be
grounds for termination of the contract and, accordingly, to stop the relationship.

However, these reasons relate to sales contracts for which the goods. Thus, the buyer of the
goods without any warning of the right of third parties to the goods is entitled to demand
cancellation of the contract.

Protecting the rights and interests of the buyer or by changing the termination of legal
relations are important means of protection violated civil rights and legal interests of the parties to
the contract of sale of real estate.

We can therefore agree with the [.S. Kanzaforova that for legal nature of payment
(collection) penalties, damages and moral damages are measures of civil liability and termination
of obligations as a result of unilateral waiver of liability and the change in the obligation is an
protection measures, although the Civil Code of Ukraine indicated effects relates to measures of
economic and legal responsibility, calling them operational and economic sanctions. [6]

However, for the measures of civil liability and joint protection measures is that the reason
their use is inadequate performance or failure to perform its contractual obligations. Modification
or termination of relationship unilateral reaction to violation of obligations which arose under the
contract.

Thus, termination of the contract of sale of real estate can be terminated relationship.
However, in law as grounds for termination of binding legal term "termination of contract" and
"rejection of the treaty."

In case of misconduct by one party to the contract, the other may withdraw from the
contract. It is necessary to unify the conceptual apparatus regarding terminated by the agreement
of sale. Rejection of the contract should be considered as termination of contractual obligations
independent of the party (parties) circumstances which render impossible the execution of the
contract.

Instead, the term "termination of contract" should be taken in the event of termination of
the contractual relationship by failing to discharge contractual obligations.
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Termination of contractual relations by way of cancellation of the contract must be
interpreted as a sanction. Yes, A.A. Krasavchykov believed that when a civil sanction is to be
understood as property by law or other legal consequences unfavorable to the person who applied
for it in the case of non-compliance with requirements of the law, failure to comply with the
obligations, compensation for damage or for other valid reasons provided by law and determined
following characteristic features of sanctions: first, the sanction applies only to a person who has
violated law - the law and the subjective right of another person; second, the sanction is not any
legal consequence, namely that which is disadvantageous to the offender.

Consequently, the sanction is - this occurrence, change or termination of civil relations,
which is clearly undesirable for the offender; Thirdly, the sanction is especially the legal measure
of behavior, which forced the offender and which is authorized lender or the victim [7].

Thus, the termination of the contract of sale of real estate in the event of misconduct by
one of the parties should be considered a civil sanction.

However, a contract of sale of real estate shall be concluded and implemented
simultaneously. Therefore, the possible termination of the contract after its notarization. But it is
possible to registration of rights that emerged on the basis of a contract of sale.

After the registration of property rights under the Law of Ukraine "On registration of rights
to immovable property and their encumbrances" [8] termination of the contract is possible only
with the consent of the parties.

But in this case it will not be a civil sanction. According to Art. 651 CC of Ukraine
modification or termination of the contract is permitted only with the consent of the parties, unless
otherwise provided by contract or by law.

Agreement may also be amended or terminated by the court at the request of either party in
the event of a substantial breach by the other party, and in other cases prescribed by contract or
law. Thus termination of contractual obligations may, by mutual consent.

In the latter case, the modification or termination of the contract associated with a
significant change of circumstances, which the parties were guided in the contract or breach of
contract by the other party.

The legal consequences of change or termination of the contract required by law.
According to Art. 653 CC of Ukraine in case of change treaty obligations of the parties varies
according to changing conditions on the subject, location, deadlines and more.

In the event of termination of the contract obligations of the parties shall be terminated.
These effects occur upon achievement of agreement to the modification or termination of the
contract, unless otherwise provided by agreement or court decision terminating the contract in the
event of material breach by one party.

If the contract is changed or terminated by the court, the obligation changed or terminated
upon entry of the judgment modification or termination of the contract null and void.

However, p.4 art.653 Civil Code of Ukraine contains provisions pursuant to which the
parties have no right to demand the return of what has been done by them of the obligation to the
change or cancellation of the contract, unless otherwise provided by contract or by law.

Thus rises the problem pupil performance of the contract and the legal consequences of its
change or termination. Typically, the time of the contract of sale of real estate coincides with the
moment of notarization.

However, the Civil Code of Ukraine does not transfer the concepts of real estate. There are
differences between the time of the actual transfer of the property and the contract as a legal fact,
which binds the origin, modification or termination of civil rights and obligations.

If there is no clause in the sales contract on the transfer of the property to the buyer, it is
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considered that the time coincides with the transfer of the contract.

Therefore, based on the content part 4 art.653 Civil Code of Ukraine party to the contract of
sale of real estate is not entitled to demand the return of a sum of money paid in case of
termination of the contract.

There are differences between the rejection of the contract and termination of contract.
According to Art. 214 CC of Ukraine a person who committed a unilateral transaction has the
right to refuse it, unless otherwise provided by law.

If this rejection of the transaction violated the rights of another person, the right to be
protected. Persons who have committed two or multilateral transaction ( entered into a contract)
are entitled by mutual agreement and in cases stipulated by law, give it up, even if its terms are
fully implemented them.

The legal consequences of the rejection of the transaction are set by law or by agreement of
the parties.

One of the most common ways to protect parties in a contractual relationship is damages.
The latter consist of real losses (costs) and profits. In case of breach of contractual obligations
under a contract of sale of real estate to such losses (costs) include the state fee paid in case of
notarization of the contract of sale, payment for the services of private notary, real estate valuation
expert in real estate and other expenses related mitigating the risks of signing and notarization of
the contract.

Losses as well as profits occur as a result of breach of contract of sale of real estate. Thus,
the delay in the release and transfer of the premises, which was intended for use with a business
purpose ( a hotel complex) can pull a statement in the form of lost profits.

Therefore, termination of the contract in violation of its terms by the other party as a way
to protect both can be combined with damages. The latter should be in causal connection with the
violations committed by one of the parties to the contract of sale of real estate.
One way to protect the violated rights are non-pecuniary damage. According to Art. 23 CC of
Ukraine moral hazard is:

1. The physical pain and suffering which a person has suffered due to injury or other
impairment of health;

2. In distress which the individual has suffered because of the wrongful conduct in relation
to herself, her family members or close relatives;

3. In distress which the individual has suffered due to the destruction or damage of
property;

4. The humiliation of honor and dignity of an individual as well as business reputation
person or entity.

To the situation in violation of the contract of sale of real estate, none of these types of
non-pecuniary damage is not appropriate. One of the grounds of civil liability is wrongful conduct.
The latter occurs in contractual obligations.

Civil Code of Ukraine provides that unlawful conduct must be the cause of mental
suffering, which the person experienced. Of course, the failure of contractual obligations can
affect the mental state contractor - individual.

For example, the buyer did not pay the final amount of value of the property after the
notarization of the contract of sale. Or in real estate after the conclusion of the contract revealed
latent defects that affect the quality.

But in this case, the legislation should make provision for compensation for moral damages
in the event of termination of the contract and in case of dereliction of duty by one party. The
possibility of non-pecuniary damage is defined as a consequence of invalidity of contracts signed
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under the influence of fraud, violence and serious confluence of circumstances and so on.

So, if it is determined that the contract of sale of real estate was committed, such as when
under the influence of fraud, it may be declared null and void by laying obligation on the guilty
party to pay damages and moral damages.

In the event of termination of the contract by either party in the event of non-performance
or improper performance of their duties, the injured party may claim damages. Compensation for
moral damages provisions governing civil liability for breach of contractual obligations not
provided.

Based on the explanation of Plenum of the Supreme Court of Ukraine of 31 March 1995
"On judicial practice in cases of non-pecuniary damage" [9] Moral damages may include non-
property losses due to moral or physical suffering or other adverse effects caused by natural or
entity unlawful acts or omissions of others.

Thus, the civil law provides for the suspension of treaty relations by avoiding transaction
and its dissolution. Thus the special provisions governing the contract of sale is used both terms in
the context of contractual termination at the initiative of either party, in violation of treaty
obligations second.

In combination with other methods of protecting civil rights of members sale contract
modification or termination of relationship is an effective means of protection of legitimate
interests.

The use of a particular method of protection or in combination with other depends on the
type of violation and interest parties subjective civil rights have been violated as a result of non-
performance or improper performance of the obligation to the counterparty.

Thus, termination of relationship by terminating the contract of sale is appropriate in the
case of a substantial breach of contract, resulting in meaningless achieve legal results.

If the party is interested in achieving civil legal outcome, it may choose other means of
protection. This is manifested inter alia method dispositive civil law regulations, you can select the
discretion of members of the best way of protection.
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