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SRODKI ZAGWARANTOWANIA PRAW I WOLNOSCI
CZL.OWIEKA W REGULACJACH Z ZAKRESU PROCEDURY
KARNEJ UKRAINY

Artykul poswigcony jest omowieniu srodkoOw zapewnienia praw
1 wolnosci cztowieka w prawie karnym Ukrainy. Szczegdlna uwage
zwraca si¢ na gwarancje proceduralne jako formeg zapewnienia praw i
wolnosci czlowieka, wskazuje si¢ na ich wady 1 zalety. Nalezy
zauwazyC, ze Iinstrumenty te tworza system skladajacy si¢ ze
merytorycznych 1 proceduralnych s$rodkéow prawnych, prostych i
zlozonych komponentow kategorii. Wyzwaniem naukowym jest
konieczno$¢ przezwycigzenia sprzeczno$ci migdzy koniecznoS$cia
zapewnienia stosowania standardow ochrony praw 1 wolnos$ci cztowieka
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MEANS ENSURING THE RIGHTS AND FREEDOMS IN CRIMINAL PROCEDURE

LAW UKRAINE

The article is devoted to the means of ensuring human rights and freedoms in criminal
legislation of Ukraine. Specifically considered criminal procedural guarantees as a form of
protection of rights and freedoms, indicated their advantages and disadvantages. It is noted that
these instruments have created a system that consists of the substantive and procedural legal
means of simple and complex components category. The scientific challenge is the need to
overcome the contradictions between the need for application of standards for ensuring human
rights and freedoms and the lack of appropriate theoretical and methodological and scientific-
applied basis the implementation of new approaches to the improvement of the means of ensuring
human rights and freedoms in criminal and procedural legislation of Ukraine.

Keywords: guarantees the rights and freedoms; legal guarantees; procedural safeguards;
implementation of legal status; ensuring the rights of the individual.

3ACOBU 3ABE3INNEYEHHA ITPAB I CBOBO/JA JIIOJAUHHU Y KPUMIHAJIBHOMY
MPOLECYAJIBHOMY 3AKOHOJABCTBI YKPAIHU

Crarts mnpucBAYeHA pO3MJISAY 3aco0iB 3a0e3MedeHHs MpaB 1 CBOOOA JIIOJAWHH Yy
KpUMIHAJIBHOMY 3aKOHOJABCTBI YKpaiHU. 30KpemMa pO3IJISIal0ThCS KPUMIHAIBHO-IPOIECYallbH1
rapaHTii, K oJHa 3 GopM 3abe3nedeHHs MpaB 1 cBOOOJ JIIOJUHU, YKa3yIOThCS iX IepeBaru Ta
HEJOJIKU. 3a3Ha4€HO, 110 111 IHCTPYMEHTU CTBOPWIN CUCTEMY, KA CKJIAJa€ThCs 3 MaTepialbHUX 1
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IpoLecyaJbHUX IMPAaBOBUX 3ac00iB, MPOCTHX 1 CKJIAJHUX KOMIIOHEHTIB Kareropii. HaykoBoro
po0eMor0 € HEeOOXINHICTh IMOJOJIaHHS MPOTHUPIY MK MOTPeOOI0 3aCTOCYBaHHS CTaHIApTIB
3a0e3medYeHHs mpaB 1 cBOOO JIOJUHU Ta BIICYTHICTIO HAJIEKHOTO TEOPETHKO-METOO0JOTTYHOTO
Ta HAYKOTO-TIPUKJIAIHOTO MIATPYHTS peanizaiii HOBUX MIAXOIIB 10 BIOCKOHAJCHHS CHUCTEMH
3aco0iB 3a0e3neyeHHs MmpaB 1 CBOOOJ JTIOAMHU Yy KPUMIHAJIBHO-TIPOLIECYaIbHOMY 3aKOHO/AaBCTB1
VYkpainu.

Knrouoei cnoea: rapantii npas 1 cBOOOJ 0COOUCTOCTI, FOPUAUYHI TapaHTii, MpolLeCcyalibHi
rapasTii, peaiizalisi IpaBoOBOIO CTaTycy, 3a0e3MeYeHHs IpaB 0COOH.

3acobam 3ale3neyeHHs IMpaB 1 3aKOHHUX IHTEPECIB CyO’ €KTIB KPUMIHAIBHOIO IPOLECY
NPUAUISETbCS 3HaYHA yBara 3 OOKy HayKOBLIB, aJKe OJIeH Cy0 €KT KpUMIHAJIBHOTO IPOLieCcy He
MO)KE€ [OBHOIIIHHO ICHYBaTu y cdepl KpUMIHAJIbHO-NIPOLIECYAJbHUX MPaBOBIAHOCUH 0O€3
3a0e3neyeHHs oro mpas 1 OB 3aHUX 3 HUMH 3aKOHHUX IHTEpPECIB.

Po3risin TeopeTHdHUX 1 MpakTUYHUX IpoOsieM 3a0e3neyeHHs npaB 1 cBOOOJ JHOAUHU €
OJIHUM 13 OCHOBHMX HalpsIMIB CYYaCHHUX HAyKOBUX JOCIIIKEHb y c¢epl IpaBOOXOPOHHOT
TISUTBHOCTI, IO TMOTpeOye IHTErpaTUBHOTO TOETHAHHS 3HAaHb 0araThOX Taly3ed HOPHUAMYHOL
Hayku. [IpoTe ocobmmBe miciie 1m0/10 3a0e3MeUeHHs MpaB 1 cBOOO JIIOIUHHN HAJICKUTh 3aco0am
3a0e3neyeHHs IUX IpaB 1 cBO00] Y KpUMIHAIbHO-TIPOLIECYaIbHOMY 3aKOHOIaBCTBI.

AKTyanpHICTh CTaTTl 0a3yeTbcs Ha HEOOXTHOCTI MOJOJAHHS MPOTHUPIY MDK MOTPEOOIO
3aCTOCYBaHHS CTAaHJAPTIB 3a0€3MEUeHHs MpaB 1 CBOOOJ JIOJMHU Ta BIICYTHICTIO HAJIEKHOTO
TEOPETIKO-METOJIOJIOTTYHOI'O Ta HAYKOTO-IPUKIIAHOIO MIATPYHTS peanizalii HOBUX MIAXOMAIB 10
BJIOCKOHAJIEHHSI CUCTeMM 3acoOiB 3a0e3neuyeHHs IpaB 1 cBOOOA JIOJMHM y  KPUMIHAIBHO-
IpoLeCyaJIbHOMY 3aKOHOJABCTB1 YKpaiHu.

[IpoOnemMu KpUMIHAIBHO-NIPOLIECYAIbHUX TapaHTii IpaB 1 3aKOHHUX IHTEpPECiB CyO’ €KTIB
KPUMIHAJIBHOTO MPOLIECY BUCBITJIIOBANIMCS B poOoTax OaraThoX HayKoBLIB. barato yBaru im
npuaumnn y cBoi mparsgx A.M. Kononiit, JI.M. JloGoiiko, B.T. Mamsipenko, O.P. MuxaiineHko,
M.M. Muxeenko, [1.M. Pa6inouu, C.M. CraxiBcrkuii, M.C. Ctporosuu, B.M. Teptumnuk, B.I1.
[ubiko Ta iH.

[Ipote iX po6OTH NpUCBAYYBATUCH a00 OKPEMUM acCleKTaM KPUMIHAJIbHO-IPOLIECYaIbHUX
rapaiTiii, abo [ii KpUMIHAJbHO-NPOIECYaJIbHUX TapaHTii Ipu 3A1MCHEHHI OKpEMHUX BHJIB
MpoLeCyaIbHOI ASUIBHOCTI, 00 KPUMIHAIBHO-IIPOLIECYaIbHUM TapaHTIsIM [IpaB TOTO YH 1HILIOTO
cy0’ekTa KpuMiHajibHOro mnporecy. OJHaK NUTaHHS POTJISAY  KpUMIHAIbHO-IIPOLECYaTbHUX
rapanTid sk 3aco0iB 3a0e3medeHHs MmpaB 1 CBOOOJ JIOJWHU IIE NAJeKe BiJ CBOTO BHPIIICHHS,
0co0sinBo B KOHTEKCT1 npuitHsaToro HoBoro KIIK Vkpainu.

MerTor0 cTaTTi € BU3HAYEHHS] Ha OCHOBI IEPEOCMUCIIEHHS MOTJIA/IIB Ha MPoOIeMy CUCTEMU
rapaiTii mpaB 1 cBOOOJ JIOJAMHU Y KPUMIHAIBHOMY 3aKOHOJABCTBI HAaMBa)KJIMBHUX 3ac001B
3a0e3neyeHHs npas 1 cBOOO/ JIFOJIMHU y KpUMIHAJIBHOMY IIpOLieci i HaJJaHHS PEeKOMEHAIN 11010
NUISIXIB yIOCKOHAJIEHHS 111€1 CHCTEMU.

Y mupokoMy IJIaHI HNOHSATTSM TapaHTii MpaB JIOJAWHU OXOIUTIOETHCS BCS CYKYIHICTb
00'eKTUBHUX 1 CyO'eKTUBHUX (DaKTOpIB, SIKI CHPSIMOBAaHI Ha IOBHY peaji3alilo Ta BCeOIUHY
OXOpOHY IpaB 1 cBOOOJ rpoMaisiH, HA YCYHEHHSI MOJIMBHUX MPUYMH 1 MEPEHIKOJ X HEMOBHOTO
noTpuMaHHs. Xoya 1i (pakTopu JAOCUTH PI3HOMAHITHI, ajlé BOHU BUCTYNAIOTh K YMOBH, 3aCO0H,
crocoOu, MPUHOMH Ta METOIU TIPABUIIHHOTO 3IMCHEHHS MPOIIECy peairizallii mpaB i CBOOO.

I"apanTii y Burisiai 3aco0iB 1 crioco0iB 3a0€3MeUeHHs Ta OXOPOHH KOHCTUTYIIHUX MpaB 1
CBO0OOJ CTBOPIOIOTHCS HE KOXXHUM TPOMAJSHUHOM, a CYCILUJIBCTBOM, JEP)KABOIO, KOJEKTUBOM 1
BUKOPUCTOBYIOTHCSI HUMU JJIsl IEPETBOPEHHSI 3a3HAYEHUX MpaB 1 cBOO0A y KUTT. OJIHAK pa3oM 13
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UM ICHYIOTH 1 Taki yMOBM Ta 3aCO0M OXOPOHHM KOHCTUTYI[IHHUX IpaB 1 CBOOOJ T'pOMAJisiH,
dbopmMyBaHHS Ta KOPUCTYBaHHS SIKMMH 0arato B 4OMY 3aJICKHTh BIJ] HUX CaMHX, iX BOJI Ta
OaxkaHHs. [HIIMMU c0BaMM, M FrapaHTISIMU PO3YMIIOTHCS YMOBH Ta 3acO0M, PU HAsIBHOCTI Ta 3a
JOTIOMOTOFO SIKMX 320€3MeuyoThCs (DaKTUUHA peastizallis Ta BceOiyHa 0XOpOoHa MpaB 1 cBOOO T BCIX
1 KOXKHOT JIFOIUHA OKPEMO.

OO6’exToM rapaHTii BHUCTYNAIOTh CYCHUIbHI BIJHOCHHH, IIOB'A3aHi 3 OXOpPOHOIO Ta
3aXMCTOM IIpaB JIIOJMHU, 33JI0BOJICHHSIM MaliHOBUX OJar 1 iHTepeciB rpomassH [3, 16] .

[.C. 3aropyit Bigmivyae, 110 3aralbHUMHU  (OpMaMU TapaHTii, MPOTOJIOIMIEHUX
Koncrutynieto YkpaiHu, BUCTYNAIOTh: IOJITUKO-NIPABOBUH PEXHUM, Y SKOMY peali3yloThCs
OCHOBHI IIpaBa, cBO0O/M 1 00OB'S3KM JIIOJMHU 1 TPOMAJSIHUHA; MaTepiajibH1 PKepelia - 3arajbHi
rapaHTii: €eKOHOMIYHI, MOJITUYHI ¥ COLllaJbHO-MOpaJbHI; IOpUANYHI rapantii [3, 7]. Jo nepmoi
(dbopMH HaANEKUTh caM KOHCTUTYLIIHUI a7 YKpaiHu, BCTAHOBJIIOBATH 1 3MIHIOBATH SIKUM BIPaBi
BUKIIIOUHO HapoJ (4. 3 c1. 5 Koncruryuii Ykpainu). Konctutyniiinuil nag aepkaBu K TapaHTIs
paB Ta cBOOOJ JIOAMHU 1 rpoMajsHHHA TpaHCcPopMoBaHUl OCHOBHUM 3akOHOM YKpaiHM B
CUCTEMY IIpaB rpoMajisiH Ta 000B'A3KIB JIep’KaBU 1O iX 3a0€3MEUEHHIO 1 3aKpIJICHUH y cTaTTaX 3,
22,25, 55, 56, 64 Konctuyitii.

Enementamu 3aranpHuX rapanTtiii BACTYNAIOTh CYJOBHI 3aXHMCT MpaB Ta cBOOO JIFOJIMHU 1
rpomaasauHa (4. 2 cr. 55 KoHcruTyiii), BIOIIKOAYBaHHS 3a PaxyHOK JE€p)KaBU Ta OpraHiB
MICHIEBOTO CAMOBpSAYBaHHS ILIKOJHM, 3aBJaHOI HE3aKOHHMMM pILEHHSAMHU, JISIMH YU
0€311sUTbHICTIO LIUX OpPTraHiB BiajH, iX MOCATOBUMH 1 CIYyKOOBUMHU 0COOaMHU NMPU BUKOHAHHI HUMU
CBOiX MOBHOBaxeHb (cT. 56 Koncruryitii) Ta iH.

3akpimieHl B 3aKOHI 3aco0u, fiKi, Oyqyyd NpPaBOBUM BHUPAXKEHHSM 3arajibHUX YMOB,
0e3nocepeIHbO 3a0€3MeUyI0Th MOXKIIMBICTD X MPAaBOMIPHOI peaii3alii Ta OXOpPOHU IpaB JIIOJUHU
B CYCIIUIBCTBI, € FOPUINYHI rapaHTii ux npas [9, 18] .

[Tig r'opuAMYHUMEU TapaHTISIMU BapTO PO3YMITH 3aKpillJIEHHS IpaB, cBOOOJ Ta 00OB'SI3KIB
JIOAVMHU 1 TPOMaJsHMHA HOpMaMu IpaBa, 3a0e3lE€UeHHs, OXOPOHY Ta 3axHUCT iX BCIEIO
MPAaBOOXOPOHHOK  NISUTIBHICTIO  JE€P’KaBH, IHCTUTYTaMH  €BPOMEHCHKOTO Ta  CBITOBOTO
cuniBroBapuctBa. HOpuauuHi rapaHTii OXOIUIIOIOTH BCl MPaBOBI 3ac00M, sKI 3a0e3MeuyIOTh
JNOTPUMAaHHS Ta OXOPOHY MpaB 1 cBOOOJ JIOAMHHU Ta TPOMaJSHUHA, 1 BUPAXAIOThCA B HOpPMax
3aKOHOJIABCTBA, SIKI PO3KPUBAIOTh 1 KOHKPETU3YIOTh 3a3HAau€H1 IpaBa 1 CBOOOIH.

Y HaykoBid JiTepaTypi BHUCIOBIIOIOTBCS PI3HI  MIPKYBaHHS  BIIHOCHO TIOHSTTS
IOpUAMYHUX rapaHTid. A. B. MiukeBuy BBakae, 0 "N IOPUIMYHUMH TapaHTISIMH BapTo
PO3YyMITH 3aCO0M OXOPOHHU TIPaB TPOMAISH Bil SKUX O TO He Oyio 3a3ixanp" [8, 28]. Omnak A.
B. MinikeBu4u He ga€ BU3HAYCHHsS '3aCO0IB OXOpOHU TpaB TpoMaisH", TOMY HE PO3KPHBAE
OBHUM 3MICT Kareropii rapanTiii. M. C. CrporoBuu BBaXae, 110 IOPUIUYHI TrapasTii - "ue Ti
BCTAHOBJICHI 3aKOHOM, HOpPMaMH IpaBa 3acoOM Ta CIOCOOU, SIKI OXOPOHSIIOTh Ta 3aXHUINAIOTh
IpaBa TpOMaJisiH, IPUIMHAIOTH Ta yCyBaloThb nopyuieHi npasa" [9, 96]. Moxna noroautucs 3
nymkoto M.C. Ctporouya.

TakuM uuHOM, TapaHTii MOXYyTh OyTH BHU3HAYEHI SK «OPUIUYHO 3HAYMMI Ta
oprasizaliiiHo-BU3Hau€H1 3ac00M peanizalii NpUIUcaHb, sIKI MICTATHCSA B HOpMax Ipasa, Ciocooun
JNOCATHEHHS LUIeW I[MX HOPM, OpraHi3alifHO-IPaBOBI YMOBHU IE€PEBOJY PEryTIOI0UYUX
MO>KJIMBOCTEH MpaBa B IIICHICTD, Y (PaKTUUHE MOBOJDKEHHS Cy0'eKTiB mpaBoBinHocuu» [1, 19]. VY
BUIAJIKy BUHUKHEHHSI MOrPO3U ICHYBAHHIO KOHCTUTYLIMHHUX MpaB 1 cBOOOJ BCTYHAalOTh B IO
rapaHTii — 3aco0u 3axucty. Takuil niaxia 103BOJISE BUBHAYUTH X SIK YMOBH Ta 3aco0u (¢pakropn),
o 3a0e3neuyroTh (PaKTUYHY peaizallilo MmpaB, CBOOOJ 1 3aXHUCT y BHIMAAKY HEMPaBOMIPHOTO
3a31XaHHS Ha HUX.
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[Iponecyansui rapantii, Ha aymky M. M. Muxeenka [7, 89], — ue mnependadeHi
KPUMIHQJIBHO-TIPOIIECYaIbHUM ~ 3aKOHOM  3aco0M  3a0e3NedeHHs 3aBJaHb KPUMIHAIBLHOTO
CYJIOYMHCTBAa ¥ OXOPOHM NpaB 1 3aKOHHHUX IHTepeciB oci0, siki OepyTh Yy HbOMY y4yacThb. AJie
nporiecyaiabHI TapaHTii HE OKpeMi PO3pI3HEH1 3aco0M, a MUTICHA CHUCTeMa TaKUX 3aco0iB, sKi B
CYKYITHOCT1 1 3a0e3mneuyioTh mpaocymis. [lo cyri, mporecyanbHa ¢opma 1 CTBOPIOE CUCTEMY
TaKHUX TapaHTId.

Ha nymky I1.A. JlynuHChKO1, mponecyalbHO-IIPABOB1 rapaHTii - 1€ MpaBoBI 3aco0u, 1110
MICTATBCS B HOpMax IpaBa, 3a0e3neuyioTh YCIM Cy0'ekTaM KpHUMIHAJIbHO-IIPOLIECYyaIbHOT
JISUTBHOCT1 MOKJIMBICTh BUKOHYBATH 00OB'SI3KM ¥ BUKOPUCTOBYBATH Ha/aH1 mpasa [6, 52].

C.O. KomapoB mij rapaHTissMH PO3yMi€ CYKYIIHICTH YMOB 1 3ac00iB, IO JI03BOJISIOTH
0e3MepelIkoHO peani3yBaTl NPaBOBI HOPMH, KOPUCTYBAaTUCS CYO'€KTUBHUMHU IHpaBaMu i
BUKOHYBaTH rOpuandHi o0oB's3ku [4, 214]. Cxoxe tiaymaudenns HaBoauTh O.C. MopaoBels.
["apanrii, - nuie BiH, - 1€ CUCTEMa COIATbHO-EKOHOMIUYHUX, MTOJITHYHUX, ETUYHUX, IOPUINYHHUX,
OpraHi3aliifHuX TEPeIyMOB, YMOB, 3acO0IB 1 CmocoOiB, IO CTBOPIOIOTH PIBHI MOKIMBOCTI
0COOHMCTOCTI 715 3IIMCHEHHS CBOIX MpaB, cBOOO I Ta iHTEepeciB [9, 19].

Jemo B iHIIOMY pakypci Bu3Hauvae 110 kareropito JI.J[. BoeBoain. Ha ioro mymky, B 1imx
BHUIAJKaX MOXK€ WTHUCA MPO IMEBHI YMOBHW ¥ 3acoOm, MOKIWKaHI 3a0e3leuyBaTH, TapaHTyBaTH
HOpMaJbHE (TOOTO BCTAHOBJIEHE 3aKOHOM) (YHKI[IOHYBaHHSI TOIO YM IHIIOTO CYCHUIBHOTO abo
npaBoBOoro 1iHCTUTYTY [2, 39]. Sk ciIymHO 3a3Ha4yuB HAyKOBELb TMOHATTSAM ,,FapaHTii’
OXOIUTIOETHCA BCS CYKYNHICTh OO0'€KTMBHUX 1 CYO'€KTMBHUX YHHHHKIB, CHpPSIMOBAHHUX Ha
peaitizaiiio i 3aXUCT IpaB 1 CBOOOJI, Ha YCYHEHHSI MOXKJIMBUX MIPUUYMH 1 MEPELIKO]] IX HEIOBHOTO
a00 HEHAJIEXKHOTO JOTPUMAHHS 1 3aXUCT MPaB Bl HOPYILIEHb .

VYci KpUMIHQJIBHO-IIPOIECYallbH1 TapaHTii B3a€MOIOB’s3aHI MDK CO00I0, YTBOPIOIOTH
€IMHY, HEPO3PUBHY ILUIICHICTb. B3aemomnoB’s3aHICT  PO3IVIAAYBAHUX TapaHTId Clyrye
3a0€e3MeYeHHIO0 1X PeabHOCT1; IPUBOJUTH IO TOTO, 1[0 BOHU € HE PO3PIZHEHOIO CYMOIO 3ac00iB, a
CUCTEMOI0 KpPHUMIHAJIbHO-IPOLECYAIbHUX TapaHTii MpaB Ta 3aKOHHUX IHTEpECIB YYacCHHUKIB
CYJIOYMHCTBA, 5IK1 B3a€EMOIIIKPIILIIOT 0JHA OHY [5, 128].

TakuM YHMHOM, KpUMIHAJIbHO-MpoIlecyanbHa (GopMa NOBMHHA OyTH Takoio, Uo0u
3a0€31evyBaTH SIK MOMJIMBICTh BCTAHOBJICHHS ICTUHHU, TaK 1 3aXUCT MPaB 1 CBOOOT JIFOINHH.

Amnaini3 Ji040oro KpUMIHAJIBHOIO 3aKOHOJABCTBA YKpaiHW [103BOJISIE HaM BHU3HAUYUTU
HaWOUTBIIT BaXKIJIMBI 3aCO0M 3a0€31eUeHHs MpaB 1 CBOOOI JIIOAUHH Y KPUMIHATBHOMY MPOILIEC:

- IIpaBo Ha ockapkeHHs i 1 pilleHb Cyay, CyIl, IPOKypopa, Cli4oro, jAi3HaBaua, 1
opraHa Ji3HaHHA. [laHii rapantii BiAnoBizae oOOB'I30K IUX OCI0 IpHU HAIXOHKEHHI CKapru
B)KMBATH BIAMOBIIHUX 3aXO0/(IB pearyBaHHsI.

- IlponecyasibHa pIBHICTh CTOPIH 3aXUCTy Ta OOBHMHYBAY€HHS B CyJOBOMY 3aCiJaHHI.
Jlana rapaHTisl HpUITyCKae HaJaHHS PIBHUX IpaB 000M CTOpOHAM KPUMIHAJIBHOIO IPOIIECY,
HaIpUKIIaJ, B OJepKaHHI He0OXiaHOT iH(opMarlii, HaJaHHI O0Ka31B, KJIOMOTaHb, BiIBOJIB Ta iH.
OpHak 1mOA0 LBOTO B KPHUMIHAJIBHO-IIPOLECYaJTbHOMY 3aKOHOJABCTBI € MACSKUN BIACTYHD -
BianmoBimHo 10 KIIK VYkpainu y HEoOXimHMX BHUIIAIKaX Ha 3acigaHHSA CyAy, IO PO3IJIsaac
KpUMIHAJIbHY CIpaBy B NOPAAKY HarAny, JIs Jadl MOSICHEHb MOXYTh OYTH 3ampolieHi
3aCy/UKEHI, BHUIpaBIaHl, iXHI 3aXWCHUKH, 3aKOHHI TPEACTABHUKH, TMOTEPIUINN, NUBUIBHUN
[I03MBaY, NUBUIBHUM BINOBIAY, NPEJCTABHUKU 1 TUIBKM TYT HUM 3a0€3MeuyeTbCs MOXKIUBICTD
O3HallOMJIEHHS 13 IpOTEeCTOM. Y Tel * dYac ydacThb HpPOKypopiB a00 iXHIX 3aCTYIHHUKIB €
000B'13k0BO10. TuUM camuM cyn oOMeXye CTOPOHY 3aXMCTy y CBOiX MpaBax. BiamoBigHO 10
MiXHApOIHOTO TAKTY MPO IUBUIBHI Ta MOJITHYHI MIpaBa 3aCyKEHHM, SKIIO BUSBUTH OakaHHS
OpaTu y4acTh y CyJIOBOMY 3aCiIaHH1, HE MOKe OyTH M030aBICHUIN 3MOTH 3asBJIATH KJIOIMOTAHHS Ta
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BIJIBOJM, 3HAMOMUTH 3 MO3MILIIMHM BHUCTYIAIOUMX YYaCHHUKIB CYIOBOTO 3acijaHHs Ta 1H. Takum
yiHoM, Yy airounii KIIK BapTo BHECTH 3MIHH.

- BaxuinBorw rapanri€ro 3a0e3NeueHHs IpaB YYACHUKIB KPUMIHAIBHOTO Mpoliecy W,
HacamIepe/[, MiJI03pI0BaHOro Ta 0OBMHYBAauYBaHOTI'O € MpaBo Ha 3axucT. [lin mpaBoM Ha 3axuct
BAPTO PO3YMITH CYKYNHICTb IpOILIECYaJIbHUX MpaB, sIKI 3a0e3MeuyloTh OOBHHYBAYyBaHOMY
peasibHy MO>KJIMBICTh 3aXHUIIAaTU CBOI 3aKOHH1 1HTepecu. lle mpaBo ckiamaeThcs 13 mpaBa Ha
0COOMCTHII 3aXHUCT 1 MpaBa JOMOMOTY 3aXUCTHUKA. Y BignoBinHocTi 31 cT. 42 KIIK Ykpainu opran
KpUMIHAJIBHOTO  TEpeciigyBaHHs  3000B'a3aHMi  3a0e3meuuTd  MIJO3PIOBAaHOMY  Ta
O0OBHHYBauyBaHOMY MOJKJIUBICTh 3/1MCHIOBaTH IpUHAJIEKHE HOMY IpaBO Ha 3aXUCT BciMa
3aKOHHMMH 3ac00aMu Ta crioco0amu.

- OpHi€el0 3 HaWBaXJIMBILIKX MpOLIECYaIbHUX TapaHTii mIpaB OOBHHYBAuyBaHOTO
BB@)KAETHCS MPE3yMIILis HEBUHYBATOCTI, 3akpimieHa B cT. 62 Koncrutyuii ta cr.17 KIIK
VkpaiHu, sKa TOBOPHUTH, 110 0c00a, OOBMHYBauyBaHa B 3/1MCHEHHI 3JIOYMHY, BBAXKAETHCS
HEBUHHOIO, MOKH ii MpOBUHA HE Oy/e JOBE/IEeHA Ta YCTAHOBJIEHA BUPOKOM CyAY, KUl BCTYIIUB B
3aKOHHY YMHHICTh; OOBHHYBauyBaHHI HE 3000B's3aHUN JOBOJUTH CBOIO HEBHHHICTh; CYMHIBH B
OOIpYHTOBAHOCTI MpeA'sIBICHOr0 OOBMHYBau€HHS TIyMadaTbCs Ha KOPUCTh OOBHMHYBAuyBaHOIO;
BHUPOK HE MOKe OyTH 3aCHOBaHUU Ha npuryuieHHsaX. [Ipe3ymmniiisi HeBUHHOCTI i€ Ha BCIX CTaIIsX
KPUMIHQJIBHOTO TPOIIECY, Kl MepenyloTh O(diliifHOMY BH3HAHHIO OCOOM BHHHOIO y 3AIMCHEHHI
3JI0YMHY IUISXOM BUHECEHHS BUPOKY CyAy. Y BUIIAIKY HNOPYILIEHHS 1i€l rapaHTii oco0a mijyisrae
peaburiTarlii, MOXKe 3aKaJaTH BIANIKOIYBAaHHS IIKOJIM Ta BITHOBJICHHS CBOIX MPaB.

[TincymoByroun BHUKIaJE€HUHN y JaHI CTATTi aHaii3 3aco0iB 3a0e3MedyeHHsl MpaB 1 CBOOO
JIOJVHYU Y KpUMIHAJIbHOMY IPOLIECi MOKHA 3pOOUTH HACTYITHI BUCHOBKH.

KpuminanpHo-miporiecyanbHi 3acoOu 3a0e3reueHHs IpaB 1 cBOOOT JTIOAMHYU 1 TPOMaJASTHIHA
— 1I€ TPaBOBHH MeXaHI3M, SIKUW MOJIArae B peanizalii KOMIETEHTHUMU OpraHaMH, MOCaJ0BUMHU
ocobamMu ¥ rpomMajsiHaMM CUCTEMHU INPaBOBUX 3aco0iB y cdepl KpUMIHAIBHOIO CYAOYUHCTBA,
HaIpaBJICHUX HAa OXOPOHY, 3a0€3MeUeHHs, peali3allito, 3aXUCT KOHCTUTYIIMHUX TpaB, CBOOO Ta
IHTEpECIB JIOAUHU 1 TpOMasTHUHA.

Amnani3 3aco0iB 3a0e3nedeHHs IpaB 1 CBOOOJ JIOAUHHU Y KPUMIHAIBHO-IIPOLECYATbHOMY
3aKOHOJABCTBlI YKpaiHU Ja€ MOXJIMBICTh KOHCTAHTYBAaTH, IIO Ii 3acO0M YTBOPIOIOTH IE€BHY
CUCTEMY, O CKJIaay SIKOi BXOIATh SIK MaTepialbHO-MPABOBI, TaK 1 MPOIIECYaTbHO-TIPABOB1 3aCO0N
3a0e3nedyeHHst mpaB 1 CcBOOOJ JIFOJMHHM, SIK MPOCTI, TaK 1 CKIagHI 3aco0u 3a0e3nedeHHs mpaB 1
CBOOOI JIFOIUHH.

["apanTOoBaHMM MexaHI3MOM 3a0e3NeueHHs MpaB JIOJAUHU Y KPUMIHAIBHOMY IPOLIECT CIIiJ
BBaXKaTH CHCTEMY NMPABOBUX 3aco0iB, 5Kl O perjJaMeHTyBaIM YITKE BU3HAYCHHS IIUICH 1 3aBJaHb
KPUMIHAJIBHOTO MPOBA/DKEHHS LUIOMY; IOCHIAOBHE, YITKE BHM3HAUYEHHS IPaBOBOIO CTaTyCy
KOYKHOTO 13 YYAaCHUKIB KPHUMIHAJIBHOTO MPOLECY; TapaHTii peaabHOro 3a0e3reyeHHs 3/1IHCHEeHHS
MTOBHOB&)KE€Hb YYaCHUKAaMU IIPOBAHKEHHSI Ta peasli3alliio IbOro 3/11HCHEHHS.

OTxe, BIOCKOHAJEHHS CUCTEMH 3aco0iB 3abe3nedyeHHs IpaB 1 cBOOOJ JIOAMHHU Ta
IrpOMaJSIHUHA € TMEpIIOYEPrOBUM 3aBJAHHSIM JEP)KABHUX IHCTUTYTIB BIAau, 1100 CTBOPUTHU
MTOBHOIIIHH1 YMOBH JUIsl peaizallii KOKHUM CBOiX IpaB 1 cBOOO.
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MEANS ENSURING THE RIGHTS AND FREEDOMS IN CRIMINAL PROCEDURE
LAW UKRAINE

O. PAHOLYUK

Means of ensuring the rights and legitimate interests of the criminal process received
considerable attention from researchers, because no subject of criminal proceedings can not fully
exist in criminal legal proceedings without ensuring their rights and related legal interests.

Review of theoretical and practical issues of human rights and freedoms is one of the main
areas of contemporary research in the field of law enforcement, which requires integrative
combination of knowledge of many branches of jurisprudence.

However, a special place to ensure the rights and freedoms belongs means to these rights
and freedoms in criminal and procedural law.

Relevance of the article is based on the need to overcome the contradiction between the
necessity to ensure application of the standards of human rights and the lack of appropriate
theoretical-methodological and scientific-application basis implementing new approaches to
improvement of means of ensuring human rights and freedoms in criminal procedure legislation of
Ukraine.

Problems criminal procedure guarantees the rights and legitimate interests of criminal
procedure reported in the works of many scientists. Much attention is paid to them in their
writings A.M. Kolodiy, L.M.Loboiko , V.T. Malyarenko, O.R. Mihaylenko, M.N. Myheyenko,
P.M. Rabinovich, S. Stahivskyy, M.S. Strogovich, V.M. Tertyshnyk, V.P. Shybiko and others.

However, their work and dedicated to specific aspects of criminal procedural safeguards or
actions criminal procedural guarantees for certain types of procedural or criminal procedure
guarantees the rights of a subject of criminal proceedings.

However, the question of trial criminal procedural safeguards as a means of ensuring
human rights and freedoms is far from solved, especially in the context of Ukraine adopted the
new CPC of Ukraine.

The article is based on rethinking the definition of views on the problem system guarantees
the rights and freedoms in the criminal law's main means of ensuring human rights and freedoms
in criminal proceedings and provide recommendations on ways to improve the system.

In broad terms, the concept of human rights guarantees covered by the totality of objective
and subjective factors that are conducive to the full realization and full protection of human rights
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and freedoms, to eliminate possible causes of interference and partial compliance.

Although these factors are very diverse, but they act like conditions, means, methods,
techniques and methods for the proper implementation of the implementation of rights and
freedoms.

Guarantees in the form of means and methods of security and protection of constitutional
rights and liberties of every citizen is not created, and society, the state, the collective and used
them to convert these rights and freedoms in life.

But at the same time there are such conditions and means of constitutional rights and
freedoms, development and use of which is largely dependent on them, their will and desire.

In other words, warranties and conditions are understood and equipment, in the presence
and in which the actual implementation and provided comprehensive protection of the rights and
freedoms of each and every individual.

The object of the act guarantees public relations related to the protection and defense of
human rights, benefits and pleasure of property interests of citizens [3, 16].
I.S. Zahoruy notes that common forms of guarantees enshrined by the Constitution of Ukraine,
are: political and legal regime, which implemented the basic rights, freedoms and duties of man
and citizen; material sources - general guarantees, economic, political and socio-moral; legal
guarantees [3, 7].

The first form he belongs constitutional system of Ukraine, set and change only people
who exercise (p. 3 of Art. 5 of the Constitution of Ukraine).

The constitutional system of the state as a guarantee of the rights and freedoms of man and
citizen transformed Fundamental Law of Ukraine in civil rights and obligations of the state on
these and enshrined in Articles 3, 22, 25, 55, 56, 64 of the Constitution.

Elements are the general guarantees judicial protection of the rights and freedoms of man
and citizen (ch. 2, Art. 55 of the Constitution), compensation from the state and local governments
damage caused by illegal actions or inaction of the authorities, their officials and officers in the
performance their powers (Art. 56 of the Constitution), and others.

Anchored in the law means that, as a legal expression of the general conditions, the
possibility of directly providing lawful implementation and protection of human rights in society,
are legal guarantees of these rights [9, 18].

Under legal safeguards should understand secure the rights, freedoms and duties of man
and citizen of the rule of law, security, safety and protection of all law enforcement activities of
the State Institute of European and world community.

Legal guarantees covering all legal means to ensure the observance and protection of the
rights and freedoms of man and citizen, and are expressed in the legislation that reveal and specify
these rights and freedoms.

The scientific literature expressed different observations concerning the concept of legal
guarantees. A. Mickiewicz said that "under legal safeguards should understand the means of
protection of human rights of any kind whatsoever attacks" [8, 28].

However, A. Mickiewicz does not define "assets of civil rights" because not disclose the
full contents of the category of guarantees.

M.S. Strogovich believes that the legal guarantees - "those prescribed by law, the rule of
law means and methods to protect and defend the rights of citizens, stop and eliminate the violated
rights" [9, 96]. You can agree with M.S. Strogovich.

Thus, the guarantee can be defined as "legally relevant organizational and by means of
implementing the prescriptions contained in the law, how to achieve the purposes of these
regulations, organizational and legal conditions for transfer of regulatory capacity of law in
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reality, the actual handling of legal entities" [1, 19].

In the event of a threat to the existence of constitutional rights and freedoms take effect
guarantees - protection. This approach allows you to define them as conditions and means
(factors) that provide the actual realization of the rights, freedoms and protection in the event of
illegal encroachment on them.

Procedural guarantees, according to M. Myheyenka [7, 89] - is provided by the criminal
procedure law means security objectives of criminal justice and the protection of rights and
legitimate interests of persons who take part in it.

But procedural safeguards are not isolated individual vehicles and integrated system of
means that together and provide justice. In fact, the procedural form and establish a system of
guarantees.

According to P.A. Lupynska, procedural and legal guarantees - the right meanss contained
in the law, provide all subjects of criminal procedure to perform the duties and rights of use
granted [6, 52].

S.0. Komarov under warranty understand a set of conditions and means to implement the
law freely, enjoy subjective rights and fulfill legal obligations [4, 214]. It seems interpretation
leads O.S. Mordovets.

He writes guarantees is a system of socio-economic, political, ethical, legal and
organizational conditions, conditions, ways and means of creating equal opportunities for the
individual to exercise their rights, freedoms and interests [9, 19].

Something in perspective defines this category L.D. Vojvodina. According to him, in these
cases there may be certain conditions and facilities designed to ensure normal ( statutory) the
functioning of a social or legal institution [2, 39].

As rightly noted scholar term "guarantee" covered the totality of objective and subjective
factors leading to the implementation and protection of rights and freedoms, to eliminate possible
causes and barriers of incomplete or improper observance and protection of rights violations.

All criminal procedural safeguards are interconnected to form a single, indivisible unity.
The interconnectedness of guarantees under consideration contributes to securing their reality;
leads to the fact that they are not scattered amount of drugs and criminal procedural guarantees of
the rights and legitimate interests of justice that mutualconnected each other [5, 128].

Thus, criminal procedural form must be such as to provide an opportunity to establish the
truth and protect the rights and freedoms.

Analysis of existing criminal legislation of Ukraine allows us to identify the most
important means of ensuring human rights and freedoms in criminal proceedings:

- The right to appeal actions and decisions of the court, judge, prosecutor, investigator and inquiry
agency. This item corresponds warranty obligation of such persons in receipt of a complaint take
appropriate measures.

- Procedural equality of the parties of defense and prosecution in court. The warranty involves
giving equal rights to both sides of the criminal process, for example, to obtain the necessary
mmformation of evidence, motions, and other outlets.

However, in respect of a criminal procedure law is a digression - in accordance with the
Code of Ukraine, where appropriate, to the court that considers criminal case in order of
supervision, to give explanations may be invited convicted, acquitted, their advocates, legal
representatives, victim, civil plaintiff, civil defendant, representatives and are only provided him
the opportunity to get acquainted with the protest.

At the same time dren part of prosecutors or their deputies are mandatory. Thus, the court
restricts the defense of their rights. According to the International Covenant on Civil and Political
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Rights condemned if it detects a desire to participate in the hearing, shall be deprived of
opportunity to submit petitions and challenges, to acquaint participants with the positions of the
speakers and other court session.

Thus, the current CPC should be amended.

- An important guarantee of the rights of members of the criminal process and, above all, the
suspect and the accused is entitled to protection. Under the protection of the right to be understood
set of procedural rights that provide a real opportunity to the accused to defend their legitimate
interests.

This right consists of the right to personal protection and assistance rights defender. In
accordance with Art. 42 Code of Ukraine prosecuting authority must provide the suspect and the
accused person to exercise the right of its own to protect all legitimate means and ways.
- One of the most important procedural guarantees of the rights of the accused is considered the
presumption of innocence enshrined in Art. 62 of the Constitution and Article 17 of the Code of
Ukraine, which states that a person accused of a crime is presumed innocent until his guilt is
proved and established by a court verdict, which came into legal force; defendant is not required
to prove his innocence; doubts about the validity charged interpreted in favor of the defendant;
judgment can not be based on assumptions.

Presumption of innocence is valid at all stages of the criminal process, prior to official
recognition of a person guilty of a crime by the sentencing court. In case of violation of this
guarantee is subject to individual rehabilitation may require reparation and redress.

In summary analysis in this article means to ensure human rights and freedoms in criminal
proceedings, the following conclusions.

Criminal Procedure means the rights and freedoms of man and citizen - a legal mechanism
that formulates the competent authorities, officials and citizens of the system of legal means in
criminal proceedings aimed at the protection, maintenance, implementation, protection of
constitutional rights, freedoms and interests man and citizen.

Analysis of the means of ensuring human rights and freedoms in criminal and procedural
law Ukraine enables to ascertain that these features form a system, which includes both
substantive and procedural legal means of ensuring human rights and freedoms, both simple and
sophisticated means of ensuring human rights and freedoms.

Guaranteed mechanism of human rights in criminal proceedings should be considered as a
system of means that would regulate a clear definition of the goals and objectives of the criminal
proceedings whole; consistent, clear definition of the legal status of each of the participants in the
criminal process; guarantee real security exercise of the powers of the proceedings and
participants implementation of this implementation.

Thus, improved means of ensuring the rights and freedoms of man and citizen is a priority
of state government institutions to create full conditions for the implementation of each of the
rights and freedoms.
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