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WNIOSEK PROCESOWE W POSTEPOWANIU KARNYM:
TEORIA I PRAKTYKA

W artykule omawiane sa wnioski procesowe w postgpowaniu
karnym, opracowania teoretyczne w dziedzinie wnioskow procesowych
w postepowaniu karnym, okreslone rowniez zostaty elementy tworzenia
oraz dziatania wnioskéw procesowych na etapie postgpowania
przygotowawczego oraz postgpowania sadowego w sprawach karnych.
Opracowany zostal model teoretyczny wniosku procesowego, jak

roOwniez zaproponowane zostaly kierunki doskonalenia procedury L. Maksymova
whniesienia pisma procesowego w procesie dochodzenia. docent katedry nauk
ogolnoprawnych i

. . . karnoprawnych
Stowa kluczowe: procedura, kontradyktoryjno§¢ w postgpowaniu Uniwersytetu Turystyki,

sadowym, postgpowanie karne, wniosek procesowy, S$ledczy, Ekonomii
prokurator, sedzia, decyzja, uchwata, wyrok. oraz Prawa w Kijowie

doktor nauk prawnych,
(m. Kijow, Ukraina)

PROCEDURAL FROM JF CRIMINAL PROCEEDINGS: THEORY AND PRACTICE

The procedural form of criminal proceedings, provided the theoretical development of
procedural forms in criminal proceedings, defined building elements and procedural steps form in
pretrial proceedings and trial criminal proceedings. The theoretical model procedural forms, there
are ways to improve procedures for drafting procedural form of investigative and competitive
process.

Keywords: procedure adversarial process, criminal proceedings, procedural form,
investigator, prosecutor, judge, ruling, order or judgment.

MNPOLHECYAJIbBHA ®OPMA KPUMIHAJIBHOI'O ITPOBAI’KEHHS:
TEOPISA TA ITPAKTHKA

Posrnsmaerscst  mporecyanpHa  (GopMa  KPUMIHAIBHOTO — MPOBAKEHHS, HATAIOTHCS
TEOPETUYHI PO3POOKHU MpouecyaabHOl GOpMH y KPUMIHAIBHOMY MNPOBAKEHHI, BU3HAYAIOTHCS
eJIeMEeHTU MOoOYyJIOBU Ta Jii mpouecyanbHOi (GopMH Ha CTajail JOCYAOBOrO MPOBAPKEHHS Ta
CYyIOBOTO  PO3IJISIly KPUMIHAJIBHOTO NpOBaKeHHA. Po3poOiena TeopeTnyHa  MOJENb
npouecyaabHoi  (GOpMH, TPOMOHYIOTHCS IUIAXH YJOCKOHAJIEHHS MPOLEAYpH CKIIAJaHHS
nporecyaabHOT GOPMH Y PO3IIYKOBOMY Ta 3MarajJbHOMY MPOIIECI.

Knwuosi cnoea: mponenypa, 3MaraibHICTh TIpOILECY, KpUMIHAJIBHE MPOBAIKEHHS,
nporecyaibHa Gopma, CIIiIIui, TPOKypop, Cys, TOCTAaHOBA, YXBajla, BUPOK.

Teopist Ta MpaKTHKa KPUMIHATBHOTO MPOLIECY PO3pOOIsiiia KOHIIEMIIIT, K1 Oy/IM HarmpaBiieHi Ha
YIIOCKOHAJICHHSI CYTHOCTi JOCY/JIOBOTO TPOBA/DKEHHS, TMOOYJIOBH HOBHX HOTO (OpM Ta OKpeMHX
IHCTUTYTIB. 3HAYHOIO TPOOJEMOIO CTaja TEOPETUYHA JUCKYCiA MoOynoBU Ta (OPMH JTOCYIOBOTO
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posciinyBanus. Hosuit KIIK Vkpainm Bu3HauuB HOBI (QOPMH  JIOCYIOBOTO Ta CYAOBOIO
MIPOBA/LKEHHS, SIKI MOXHA PO3IJISIaTH, BUXOASAYM 3 MPABOBOTO 3MICTY MPOLEIYypPU IPOLECyaTbHOT
¢dopmu, 3a0e3neYeHHs rapaHTii y4acCHUKIB KPUMIHAJIBHOTO IPOBAKEHHS.

TeopernuHi npobseMy Ta NPAaKTUYHI €IEMEHTH PO3pOOKU MPpaBoBOi (GOPMHU y KPUMIHAIEHOMY
MIPOBAPKEHH1 PO3TJBIIAINCA Y HayKoBUX nochimkeHHsX A.Sl. Jlyouncekoro, I1.A. JlymuHCBKOIT,
10.B. Manaesa, O.P. Mixaitnenko, M.I. [Topy6osa, /[.O. Comonosa, B.M. llInuisoBa Ta iH. [3; 6;
7;8; 11].

Bei BueHi Bu3Hauaiu, 10 npaBoBa (opMa KpPUMIHAJIBHOIO IPOBAKEHHS OOYMOBIIIOE
HEOOXITHICTh BUPIIIEHHS KOH(IIKTIB ABOX CTOPIH, 3 OJJHOTO OOKY IHTEpECIB AepKaBH, SKa IOBUHHA
3abe3reunTy  Oe3MeKy IpoMajau, a 3 IHIIOrO NPUTATHYTH 1O IOKapaHHS oco0y, sika cKoina
KpHMiHAJIbHE IPABOTIOPYIIEHHS Ta 3aro/isia KOy IHTepecaMm JIFOIMHH Ta TPOMaISHUHA.

B 3anexHocti Big BHOOpPY TOTO YW IHIIOrO HpIOPUTETY - OOpoTHOAa 3 KPUMIHAJIBHUM
MIPaBOIOPYIICHHSAM a00 3aXHWCT MpaB Ta CBOOOI CKiIamaroThesi (opma mporiecy. KpumiHanbHO-
MporiecyaabHi BITHOCHHU 3IIMCHIOIOTHCS 3a IOMIOMOTOI0 TPOIeCyallbHOT (JOpMH, sIKa Tependadae
MIPUMHATTS PIIMICHHS, a CaMe TTOCTAaHOBH, CKJIAIaHHS MTPOTOKOJY CITYUX a00 CYIOBHX i, yXBaJlH,
BUPOKY.

[.b. MuxaiinoBchka 00IpyHTYBala KpUMIHAIBHO MpPOLECYaIbHY (popMma, K BifA3epKalIeHHS
HOPMAaTUBHOI MOJIeN1 CYJOYUHCTBA, 110 CKJIAJA€ThCS 3 TAKUX CTPYKTYPHUX E€JIEMEHTIB, K MeTa,
GyHKIII, NPUHUMIM, Ha MACTaBl SKUX MNOOYAOBaHI KOHKPETHI IHCTUTYTH KPHUMIHAJIbHOTO
npoBapkeHH: [9, c. 134].

[IporiecyanbHa ¢opma BCTAHOBIIIOETHCS  BITHOCHO —THUIIOJIOTIT  TMpoOIecy, SKUH y
KpUMIHAJIbHOMY IPOBA>)KEHH1 BUBHAYEHU SIK 3MarajibHuii ab0 pO3IIyKOBHIA.

Y pamMkax poO3IIyKOBOTO TMPOIECy IMyOJiuHa MeTa MIANOPSIIAKOBYE BCl IHCTUTYTH
CYJIOUMHCTBA, Ta pO3TJIsfa€ KpUMIHAIbHE IPOBAKEHHS SIK JiepaKaHe PaBOCY/JIS.

Ananizyroun posmykoBuid mpomec C.I. Biktopchkuii mumme, mob6 gooutucs |y
00BHHYBa4€HOI0 (PaKTUYHUX JIaHUX, K1 BIZOOPaKalOTh ICTUHY MPOIECY, HEOOX1JHO BCTAHOBUTH
il Ha migcTaBl BCIX JOKa3iB, IO € TOJOBHUM 3aBIaHHSM 1 MPAarHEHHSM y BCl Ti1 €MOXH, KOJHU
NaHyBaB IHKBI3UIIIMHUM CHIAYUN NpoOLEC, KOJU CTOPOHM B IMPOIECl BTpaydald CBO€ AilCHE
3HAYeHHS, a 0OBUHYBAaUECHUI MEPETBOPIOBABCS HA MpPEIMET JOCIIKEHHs, B HalOIMKYe 1 Kpalle
JDKEPETIo, 3 SIKOT0 MOYKHA Ji3HaTucCs icTUny [2, ¢. 208].

3maranpHa (opma mpolecy HampaBjeHa Ha BHUPINICHHS MPABOBOTO KOHQIIKTY, SKHI
BUHUKA€E y pa3l BUMHEHHS KPUMIHAJILHOTO NPABOMOPYIIEHHS, MPUIYCKa€e ICHYBaHHS B Ipolieci
CTOpIH, 1[0 MAIOTh MPOTUJIEKHI IHTEPECH, BOJIOIIOTH 3araJIbHO0 MIpOIO CBOOOIM PO3HOPSIKEHHS
CBOIMH IpaBaMH, OOMEKEHH1 BIJIMBOM Jep:KaBU Ha 0co0y B cyAl. [HIIMM YMHHUKOM 1i€ BU3HAYAE
BITHOILIEHHS 3aKOHOJABIl /70 OOBMHYBAaY€HOI'O, MOJKJIMBICTb BU3HAHHA Ta KOPHUCTYBAaHHS B
npoueci 3akpiienux KIIK Vkpainu ropuanunux npesymmiiil. 3maranpHuil mpouec 36epirae
pIBHOBary CTOpiH MK OOBMHYBaJIbHUM YXWJIOM, 32 SIKHM CTOSITh JEpKaBHI NPAaBOOXOPOHHI
OpraHd KpHUMIHAJIBHOIO TMEPECIiAyBaHHA, 3a IUIeYMMa SIKMX - BCS IMOTY)XXHICTb J€p>KaBHOIO
amapary NpuMycy 0coOu HaJaTH J0Ka3u BIAHOCHO OOBUHYBAYEHHS B BUMHEHOMY KPUMIHATIBHOMY
MPaBOMOPYIIECHHI, a 3 1HIIOTO - CHCTEMH 3aXHCTy, SKa 3a CBOIMH (DAKTUYHUMHU MO>KJIMBOCTSIMH
OpIEHTOBAHA Ha 3aKOH.

Ha xoxHil cranii KpUMIHaJIBHOTO MPOBAIKEHHS pEalbHO BUIUISETHCS OCOONMBHUI BHUJ
JepKaBHO1 JISUIBHOCTIL, @ caMe ALIbHICTh IPAaBOOXOPOHHMX OPraHiB, sKa IOJSArae y BUPIILIEHHI
KOHQIIKTY MiJ 4Yac JOCYIOBOTO PO3CIIAYBaHHA Ta CYIOBOITO pO3MISLLY KPUMIHAJIBLHOTO
MIPOBAJKEHHSL.

Bin iMeHi nepkaBu, sika B3ssla Ha ceOe OXOpPOHY 3aKOHY, FOPHCAUKIIIO 1 3JaTHICTh
BUKOPHUCTAHHS BJIQJHUX TOBHOBAXKEHb, B TOMY UHMCII1 OB’ A3aHOIO 13 3aCTOCYBaHHSIM MPUMYCOBHX
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3axX0/AIB 10 BUKOHAHHIO MPUMHATOrO MpoliecyasibHOro pimeHHs. [IpaBoBe 3acTtocyBaHHSA
MIPOLIECYaTIbHOTO PIIIEHHS CKJIAJa€ TOJIOBHY CTOPOHY JiSUIbHOCTI CTOPIH npouecy. Hanpsamu ix it
BKJIIOYAIOTh: BCTAHOBJIEHHS ()aKTUYHMX OOCTAaBUH IOPUAMYHOI CHpaBH; BUOIp 1 TIyMaueHHs
IOPUAMYHUX HOPM, L0 HUISTaioTh 3aCTOCYBAaHHIO; KBali(iKallilo 3JI0YMHHOTO MISIHHS, IPaBOBY
OI[IHKa BCTAHOBJIEHUX (PAKTUYHUX OOCTAaBHH;, NPUUHSATTA MPOIECYAIbHOIO PILICHHS LUISXOM
CKJIaJlaHHS CJIAYUM, MPOKYpOPOM - MOCTAHOBH, a CILIYUM CYIJCI0 - yXBaJM; JIOKyMEHTaJbHE
Oo(pOpMIICHHS, BU3HAYEHHS 3aXO/IB, CIPSAMOBAaHMX Ha IpaKTHYHE 3IIHCHEHHS MpOleCyaIbHUX
pILIEHbD.

KoxHna crazis KpUMIHaJIBHOTO MPOBAKEHHS Nepeadayae CUCTEMY IPOLECyaIbHUX TapaHTii,
70 SIKMX HaJjeXarb: CyBOpe IOTPUMAaHHS HOPM MareplajbHOTO IpaBa; 3aKOHOJABYl BHMOTHU
00’€KTUBHOCTI, MOBHOTU 1 BCEOIYHOCT1 AOCHIIPKEHHS OOCTaBUH MaTepialiB CIpaBH; IOpPUIMYHA
IIPE3yMIILIisl HEBUHYBATOCTI; MpOLIECyalibH1 paBUJia BIIBEICHHS Cy0’€KTa MpOLECy, KU MPOBOIUTH
MepeBIpPKy 3a MarepiajoM JOCKOHAIOIO 3JI0YMHHOTO MAiSTHHA, Oepe ydyacThb y XOJl JIOCYAOBOIO 1
CYIOBOTO CJIJCTBA, IPU IIOCTAHOBI BHPOKY, a TaKOX B amleNsAliiHIA 1 KacalliiHii I1HCTaHLIAX;
HEMPUITYCTUMICTh 3aCTOCYBaHHS JEKUIbKOX MOKapaHb 3a OAWH 3JIOYMH; MPOLECYaJbHUN MOPAIOK
JOIYCTUMOCTI 1 3aKpiIUIEHHs JJOKa3iB; YXBAJICHHsI MPOIECyallbHUX pIllIEHb B MEXaX KOMIETEHIIT 1
BCTaHOBJICHUX 3aKOHOM IpoIiecyalbHUX (POpMax; MPOLECYaTbHUN TOPSIIOK OCKap KEHHSI HE3aKOHHUX
IpolieCcyabHUX PIIEHb B alessILiiHy Ta KacaliiiHy CylIOBY IHCTAHILIIO.

[IpaBoBuil MexaHi3M peanizalii HOpPM TMpaBa Ha KOXHIA cTaflli KpUMIHAJIBHOTO
MIPOBA/KEHHSI OOYMOBJICHUM IOPUIMYHMMU CAHKUIIMHU, IO BHUKIIOYAIOTh CBaBULISA, a TaKOX
Cy0’€KTUBI3M J10 BUKOHAHHS MIPOLECYyaJIbHUX Ta HEMIACHUX CIIAUUX (PO3LIYKOBUX) A1H.

TeopeTuuHi  MOJIOKEHHS  MpolecyaibHOI  (GOpPMH  KPUMIHAIBHOTO  MPOBAIKEHHS
posrmsipanucs Hu3koro BueHux O.M. Kcenzosum, B.M. Kyapssuesum, B.1. Hikutuncekum, 1.C.
Camomenko, B.B. I'mazupinum, I1.A. Jlyniacekoto, O.P. Mixaitnenko ta iH. [5; 6; 8]. Ilpote
BIZIMIHHOCTI1 B TIyMa4€HH1 JAHOTO TIOHSTTS MPAKTHYHO HEMAE.

Y mmpoxoMmy IUIaHI TIpollecyanbHa (QopMmMa BKIIOYAE: TMOPSAIAOK  MPOBAIKEHHS
IpoLecyaJbHUX Ta CIITYUX Jiff, MEXI Ta TEPMIH JOCYIOBOTO Ta CYAOBOIO IPOBAHKEHHS,
MIACHIIHICTb, TOCTIIOBHICTb, JOTPUMaHHSA NpPOLEAYpU MPOBAIKEHHS, MEXI 3aCTOCYBaHHS
3aXO[IB MPOIECYATTbHOTO MPHUMYCYy, IpoIeaypa 3a0e3leueHHs] paB YYaCHHKIB, TaK CaMoO 5K 1
BUKOHAHHS HUMH CBOiX MpPOLECyalIbHUX 000B’SI3KIB.

By3bke 3HaueHHs mpolecyaabHOT GOPMU MOXKHA BU3HAYUTH, BUXOJSYH 3 MPOIECYaIbHOTO
3aKpIMJICHHS J0Ka31B, BCTAHOBJIEHHS OOCTaBUH, SIKI MJUISITal0Th JO0KAa3yBAHHIO B KPUMIHAJILHOMY
IIPOBAJKEHHI.

C.M. Craxiscekuii, O.M. Kcenszor, B.B. Kanpuunkwuii, [1.I'. Mapdunun BBaxarTh, 110
pILIEHHS Yy KpUMIHAJIBHOMY IMpoleci KIacHU(IKylOThCS IO cy0’ekTax mpouecy (ornepaTuBHI
MIAPO3UIH, CIITUUM, MPOKYpOp, CyIIs), MO KOJYy MHUTaHb, MPOLECyaIbHUX MIACTaB MPUHHATTS
piiieHHs Ta no Gopmi ckiagaHHs (IOCTaHOBA, IPOTOKOJI, BUPOK) [12].

M.C. Anekcees, JI.JI. Kokapes, I'.®. I'opcbkuii, I1.C. DnbKiHA po3nOAUISIOTh PIlIEHHS 3a
[0 OCHOBHUMHM MHUTAHHSMU KPUMIHAJIBHOTO IPOLECY, a CaM€ MOPYIIEHHSI KPUMIHAIBHOI CIIPaBH,
[IOCTAaHOBA MpO TMPUTITHEHHS OOBHMHYBAu€HOI 0COOHW, 3aKpUTTS KPUMIHAJIBHOI CIIpaBU Ta
IpoLecyajgbHl PIIIEHHS [0 OKPEeMHUX NHUTAHHSX MPOBEACHHA Cilia4oi aii, a came: OOMIYK,
BIIXWJICHHS KJIoToTaHb [ 1, ¢. 37].

KIIK Vkpainu Bkasye, 010 ClIIUUN, IPOKYpOpP CKJIaJal0Th IOCTAHOBY Ta IMPOTOKOJ Mij Yac
MIPOBEJICHHS! MPOLECYalbHUX, CIIJUUX PO3LIYKOBUX, HETJACHUX CIITYUX (PO3IIYKOBHUX) AiH.
[IpouecyanbHi pilieHHS MOBHHHI BigoOpa)kaTh OCHOBHI IOJIO)KEHHSI IIPABOBOIO PETYyIIOBAHHS
KPUMIHAJIBHOTO CY/IOYUHCTBA.
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Cynns cknanae yxBajly [0 OCHOBHUX NUTAHHSIX PyXy KPUMIHAJIbHOTO IMPOBAJKEHHS Ta
IIPOTOJIOIIY€E BUPOK, SIKUM 0CO0a BU3HAETHCSI BUHHOIO.

[TocTaHoBa CKJIa/1a€ThCS 3 OCHOBHUX MUTAaHb PYXY KPUMIHAJIBHOTO IIPOBAIKEHHS.

[IpoTokou ciniauux Al CKIaJaeThes, AKIIO Tpeda MpoluecyalbHO 3aKpinuTH (PaKTHYHI JaHi,
K JIOKa31, BCTAHOBUTH OOCTaBMHU CKOEHHS KPUMIHAIBHOTO MPABOTIOPYIIEHHS.

TeopeTuyHi Ta mpakTU4H1 IPoOIEMH MpolecyalbHOT (POPMH PO3IIIAIAIOTHCS 3a JOTIOMOTOIO
MEXaHI3My peastizallii CKJIaJaHHs IpoIecyalbHOTO pimeHHsA. [Ipomec perymioe BCTaHOBJIECHI B
KIIK VYkpainu pilieHHs, a came: INOCTaHOBA, IPOTOKOJ CIITYMX Jid, MPOTOKOJ CYAOBHX [Iii,
BHUPOK CyAY.

[locranoBa B KpUMIHAILHOMY CYAOYHMHCTBI € CHCTEMOIO B3aEMOJIIOYMX OO0 €KTUBHUX 1
Cy0’€KTUBHUX YMHHHKIB, 30KpeMa MPaBOBHX, 1IE0JIOTTYHUX, COIIIaTbHO-TICUXOJIOTTYHUX OOCTaBHH, HA
MIICTaBl  SKUX CATYMHA  TpuiiMae piieHHs. MexaHi3M  [IOCTaHOBU — PIIIEHHS  LIUPOKO
BUKOPHUCTOBYETHCS B PI3HUX raly3sIX KpUMIHAJILHOTO IPOLIECyaIbHOIO IipaBa. BuzHaueHnHs ¢axropis
Ta YMHHUKIB CIpHS€E MOAAIBLIMM IIISXaM yXBAJEHHS 3aKOHHUX Ta OOIPYHTOBAHUX PIIIEHb.
Buninenss ta onuc cucTeMu YMHHMKIB JO3BOJISIIOTH PO3IVISAATH KOHKPETHI (PAKTU K OYEBUHICTD,
Ta 3a iX JONOMOTOI0 BCTaHOBHUTH BHYTPILIHIM 3B’SI30K 1 B3a€MO3AIEKHICTh, IpPOAHANI3yBaTH
XapakxTep, TUI Takoro 3B'a3Ky. [lpu ipoMy XapakTepucTHKa YMHHHMKIB IOBUHHA JIOTIOBHIOBAaTHUCS HE
TUIbKM KUTbKICHUMU (haKTOpamu, ajie 1 IKICHUMH, SIK1 Jat0Th MOJIMBICTh BUSIBUTU MIpY i OKpEMHX
YHHHUKIB, SIK1 BIUTMBAIOTh HA CUCTEMY B IILIOMY.

CucreMHuU MiIXiJ JOCTHKEHHS MPOLECyaIbHUX PIlLIEHb Y KPUMIHAIBLHOMY TIPOBAPKEHH] MOYKE
OyTH BUKOPHCTaHUI1: IOCTaHOBA CJITUOTO, IPOKYpOpa, yXBaJla CIITYOT0 Cy/A/l HOBUHHI OYTH NPUHHATH
TUIBKH BUXOJSTYM 3 CHCTEMHM B3a€MOIIOYMX YMHHHUKIB, SIKI BCTAHOBJIIOIOTHLCS HA IMIICTAaBl JOKa3iB; Mifg
Yyac TIOCTaHOBM BHUPOKY CY/JOM Ha MiACTaBl CYKYIHOCTI BCIX HPUIHATHX pIlLIEHb, SIKI HEOOXITHO
BU3HAUUTU U1l iX MO3UTHBHOIO 1 HETaTMBHOTO BIUIMBY Ha IIOCTAHOBY BHPOKY; IpolecyajbHa
MIOCTAHOBA, SIKYy CKJIaJa€e Ta NpUHMaE CHAYMA, Ma€ MPOLEIypHE 3HAYCHHS WISl pyXy KPUMIHAJIBHOTO
MIPOBA/DKEHHS, yXBajla CIAYOTO CYIl NMPUAMAETHCS HA TIICTaBl TMPOBEIEHHA a00 HEOOXiTHOCTI
IIPOBEICHHSI HETJIACHUX CITYUX (PO3UIYKOBHX) [ CIITYHM.

AHani3 mpoueaypu MeXaHI3My NPUUHATTS IMPOLIECYabHUX PIlIeHb NPUIYCKA€ KUIbKICHUH 1
SKICHUH OTMMC OKPEMUX YMHHUKIB, /10 SIKUX HaJIe)KaTh TTOBHOBAKEHHS JIEPKABHUX OPraHiB, sIK1 MalOTh
[IPaBO MPOBEJCHHS KPUMIHAIBHO-IIPOLIECYAIbHOTO NMPOBaKEHH. [lepikaBH1 OopraHu AeneryioTb CBOi
MIOBHOBAXEHHS CIITUOMY, IPOKYpPOPY, sIKi 3000B’s13aH1 mpuitMatu pimeHHs. [Ipouenypa npuidHATTS
pILLIEHHS, MIICTaBH, MOPSIOK 1 MeXaH13M ii aii yitko BperynboBaHi B KIIK Ykpainu. Pimenns noBuHHO
MaTU  HpaBOBY MeETa, 3acajy, METOJM IPaBOBOIO pEryJIrOBaHHS, BIINOBINAJIbHICTH CTOPIH 3a
BHUKOHaHHSI 800 HEBUKOHAHHSI IOCTaHOBHU.

BaxxuBe Micue B MexaHi3M1 NPUUHATTS PILIEHHS 3aiiMae MOBEAIHKA MOCaJ0BUX 0OCi0, 110
BUKOHYIOTh KOHKPETHI TporiecyainbHi QyHkiii. HeoOximHo BuSBISATH 3 0gHOTO OOKY 00’ €KTHBHI,
[IPaBOBI, COLIIAJILHO-TICUXOJIOTTYHI YMOBU JISUIBHOCTI INPAaBOOXOPOHHUX OpraHiB, a 3 IHIIOT -
IHIMB1TyaJIbHI SIKOCT1 0C10, 110 MPUIMAIOTh PIIICHHS.

Jlo 00’€KTUBHUX YMOB NPUHHSTTS PIIEHHS B KPUMIHAIBLHOMY IPOBAKEHHI MOXKHA BIIHECTU
COLIAJIbHO-TIOJIITUYH1 YMOBH, IPUHLIMITK OpraHi3alii paBOOXOPOHHUX OpPraHiB 1 CyJI0BOi CUCTEMH (THII 1
(dopMa CyI0OUMHCTBA), @ TAKOK TapaHTIi [IpaB JIFOJJUHU 1 TPOMAJIIHUHA, KA Jii€ Y chepi KpUMIHAIBHOTO
HpoLEeCy.

[1.A. JlymiHchKa, pO3KpUBaO4M 3MICT MIPABOBOT MPUPOAX MPOLIECYaTbHOTO PIlLIEHHS], BBAXKAE,
oo Kareropis "peanmizauii mpasa" po3ymie IMOBEIIHKY CTOpPIH IpOLECY, B SIKOMY BTUIIOETHCS
PO3MOPSHDKEHHS MTPABOBUX HOPM, MPAKTUYHA JSTLHICTD JIFOACH IO 3/1HCHEHHIO MTPaB 1 BUKOHAHHIO
IOpUIMYHUX 000B’s13KiB. Peainizalis mpaBoBO1 HOPMHU PO3IIISIAETHCS SIK BTUICHHS Y BUMHKAX JIrO/IEH
TUX BUMOT, SIKI B 3arajibHiii popMi BUpakeH1 B HOpMax IpaBa. Peanizaiiis mnpasa HUISXOM IIOCTaHOBU
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pIIIEHB SIK aKTIB 3aCTOCYBAHHS MpaBa € YIS CIITIO0T0, MPOKYpOpa, CIIYOT0 CYJUT, K1 3aCTOCOBYIOTh
JTaHE TIPaBO 1 HE TUIBKHM MPaBOM, &€ 1 OOOB’S30K. Y 3B’S3KYy 3 IIUM BAKJIIMBE 3HAYCHHS MAlOTh
MOJIOKCHHSI TIyMAueHHsI B 3aKOHI MOBHOBXKEHb CJIIYOTO, MPOKYpOpa, CIMYOro CyAIl MiA dYac
peaitizaiiis mpaBoBoi Hopmu [6, ¢. 103].

KO.M. Benozepos, B.B. Banusapuyk, b.A. Bikropos, O.Il. BracoB Ta iH. BBa)karoThb, 110
OCHOBHI PHCH TIPaBOBO1 ALSUIBHOCTI BKJIIOYAIOTH B ceO€ BIAJHO - PO3MOPSIHUIBKUI XapakTep,
[IPUBOJIAMH Ta MIJICTaBaMM LI€T IISUIBHOCTI € IpolecyainbHa (opma, Ha MiJCTaBl AKOT MPOBOIUTHCS
BUOIp pirieHHs, a00 MOCTaHOBa, A00 MPOTOKOJI MPOLIECYATBHOT, CITIAYOT .

J.A. CononoB, nocuiarourch Ha BUcoBleHHS A. 5. JlyOiHCBKOTO, 1a€ MOHATTS MPOLECYaIbHOTO
pillieHHs] 1 BU3HAYa€ HOPMH, B SIKUX METa PIIICHHS OE3MOCepeHhO HE BHP@KEHA, ajle MOXKe OyTh
BCTAHOBJICHA IIJIIXOM 3°SICYBaHHS IpOIeCyalbHOT HOpMU. BiH po3KprBae IIbOBY HAlpaBJICHICTh, a
TaKOX 3B’SI30K 3 NpUHUMNAMM, QYHKIIIMH KpPUMIHAJIBHOTO TIPOLECY Ta IPABOBUMU JISIMH.
Bcranos:roe Mexxi KOMIETeHITli, SKUM IIOBUHHO BIIMOBIIATH PIlICHHs Ta ioro enementu 11, c. 12].

M.C. Anekcanapos, O.M. bamamos, I. I'onuapos, }0.0. I'pumun, O.I1.Puxakos, B.T.
Towmin, O.0. YyBuiboB, I1.C. €1bKiHA BCTaHOBIIOOTS, 1110 okpemi Hopmu KIIK Vkpaiiu He MicTATH
BKa31BOK Ha METY JIUIBHOCTI, @ BKa3ylOTh MpaBHJIa MOBEAIHKH, SIKI BCTAHOBJIEHI 3aKOHOM. Bonu
BBXKAIOTh, 110 B HUX NOBUHHI OyTH BU3HAYEHI MPOLEIYPHI, MPOIECyaIbHI €IEMEHTH JTOCATHEHHS
3aBJJaHb KPUMIHAJILHOT'O MPOIIECY Y Pa3l IOCTaHOBH pillieHHs abo BUpoKy [13, ¢. 56; 15, c. 11].

[.b. MuxaiinoBchKa 3auilia€ MpaBoBE PEryJIIOBaHHS pILICHHS, SIKE MOBUHHO IPYHTYBATUCS Ha
3acajax mnporecy. Hampukmaa, npe3ymiliss HEBHHYBATOCTI TMOBHHHA MIITH Y KPUMIHATBHOMY
MPOBA/PKEHHI, a CIIAYWH, SKIIO HE BIEBHCHWN Yy BYMHEH! 3JI0YMHY KOHKPETHOIO MiJI03PIOBAHOIO
0c00010, MOBUHEH MPUMHATH 3aXOJM LIOJ0 3aKPUTTSI KpUMIHAIBHOI cripaBu. Ciigunii 30008’ 13aHUM
MIPUMHATU PILEHHS, SKE JI€ BIAMOBIIHO 3aKOHY 1 BUPAXa€ BOJIIO 3aKOHOJABLA. 3aKOHHE PIIlICHHS
BEJIC JI0 TIOCTABJICHOT METH, BUKOHAHHS 3aBJIaHh KPUMIHAJILHOTO TIporiecy [9].

O.M. bannypka, O.B. baynin, H.C. Kapnio, C.M. Craxiscbkuii, C.1. JIyk’sHelb XxapakTepu3yroTh
pIlIEHHS Ta BU3HAYalOTh cdepy, 0OMACTh Ta MEXI, NPU SKUX 3aCTOCOBYIOTHCS BHOIp pIIIEHHS.
KpuminansHo-TIporiecyaib-HUi 3aKOH HE TUTBKUA CTaBUTH MEPe] CIIUUM, TIPOKYPOPOM, CIIITIYMM CYIICIO
LUTl Ta METOIM NPUHHATTS PILEHHS, ale BKa3ye Ha BUKOHAHHS METH Ta 3aCO0M MeXaHi3My HOro
npuitHATTA. CoTiumii TOBMHEH BPaXxOBYBaTH OOMEKEHHS BITHOCHO CTOPIH MPOIIECY, K1 HAKJIA/IAE 3aKOH Y
pasi OroJIoIeHHs TOCTaHOBH [ 12].

MexaHi3M NpUMHATTA pIIIEHHS MOBHMHEH OyTH BHU3HAYEHMH $K 3B’S30K IPaBOBOi HOPMU
KPUMIHAJIBHOTO TPOLECYAIIbHOTO IIpaBa 3 MPOLEAYpPO0 JiSUIbHOCTI Horo ydacHukiB. [loBuHHI OyTH
BCTAHOBJIEHI BC1 0OCTaBUHM, SIK1 MIJISTAl0Th JOKa3yBaHHIO Y KPUMIHAIBHOMY IIPOBAPKEHHI, HA OCHOBI
iX eJIEMEHTIB CIITYMH, IPOKYpOp, CIITUUM Cyaas npuiimMaroTh pieHHs. HeoOXiMHO YiITKO BU3HAYUTH
HOPMHU KPUMIHAJIBHOTO, KPUMIHAJILHO-IIPOLIECYATIbHOTO TIPaBa, sIKi CTOCYFOTHCSI KOHKPETHOIO YYaCHUKA
npoBa/pKeHHs. Ha iX mijcTaBi ciiianii 3aCTOCOBYE HOPMY KPUMIHAIBHOTO TIPOIIECY. Y YaCHUK TPOLIECY,
BIIHOCHO SIKOTO OyJia 3aCTOCOBaHa HOpMa IpaBa, MOBMHEH BHUKOHATH IOCTAHOBY CIIIUOTO, YXBAITY
CJITIOTO CYIUIL

[locranoBa ciir4oro, MpoKypopa, yxBaja Cy[Jil TOBHUHHA MaTU CTPYKTYpY, BigoOpaxkatu
(dakTiuHi OOCTaBMHM 3JI0YMHY Ta BIAHOCHO KOTO Oyna CKJIAACHA 1 MPHUHATO MPOIECYaTbHHUNA
nokyMmeHT. [locraHoBa ciiquoro, mpoKypopa Moke OyTH OCKapKeHa 10 Cy/ay. YXBaja Ta BUPOK CyIy
MOXYTb OyTH OCKap>KeH1 JI0 Cy/Iy anesIiiHOI Y1 KacalliiiHOi IHCTaHLII.

OO0’ eKTUBHI MIACTaBU MPUIHATTS PIIICHHS BKIIOUYAIOTh B c€0€ HAYKOBY OPraHi3aIliio mpairi.
JlaH1 nosiokeHHs Oyau pO3rJsSHYTH B JIITEpaTypl Ta BU3HA4YeH1 B Hayll ynpasiiHHs 3 Ooky [.€.
buxoscekoro, A.M. BacuwiboBa, M.I. 'amanoBuya, [.I. Maptunosuua, [.B. I'epacumoBa, .M.
I'yrkina, FO.L Iocrak, A.I'. Xa0i0ynina ta iH. [4 ].
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Cy0’€KTUBHI YMHHUKU MPUHHSATTS MPOLECYAIbHOIO PIILIEHHS BKIIIOYAalOTh B ceOe KoJIo 0cid,
Kl B KPUMIHQIBHOMY CYJOYMHCTBI MalOTh IIOBHOBaXEHHS mpuiimMatu pimeHHs.  CtopoHa
0oOBUHYBaueHHs 4iTKO Bu3HaueHa B § 2, riaBu 3 KIIK Vkpainu. Titeku ciaiguuii, poKypop, Caiauuil
CyIUIs, CyJl MAlOTh JIEP>KaBHO-BJIA/IH1 TOBHOBAXKEHHS, SIK1 BU3HAUEH1 3aKOHOM.

AHani3 mpouecyanbHOI JISJIBHOCTI  CIITYOTO, TMPOKYpopa, CyAIl UHIOAO0  HPUMHATTA
MIPOLIECYAJIbHOTO  pIILIEHHS Ja€ TIICTaBM CTBEPPKYBAaTH, WLI0 IOPYLIEHHS MarepiajlbHOIO Ta
[IPOLIECYAJIbHOTO IIpaBa MOSCHIOIOTHCS HErTMOOKMMU 3HAHHSMHU IOJO0 BHMOT 33aKOHY, HEBMIHHSM
[IPaBWJIPHO 3aCTOCOBYBaTM HOPMHU MpaBa IPH PO3MJIALl KOHKPETHHX CIIpaB, HemnpodeciiHuM
CTaBJICHHSIM JI0 CBOIX 00OB’S3KIB Ta IH.

O.M.Tonouko BKa3yBaB, I1I0 BUPOK CyJy OBUHEH OyTH MOCTAHOBJIEHUN HA MiJCTaB1 TUIBKU TUX
JIOKa3iB, sIKI BCTAHOBJICHI B XOJ1 CyJI0BOro ciiacta. Ti 1oka3u, ikl He 3HAUIIUIM CBOTO BUPAKEHHS B
CY/IOBOMY 3aCiJaHHI, Cy[UIs NMOBHUHEH BUKIIIOYUTH 3 BHUPOKY, IIPO IO BIH BKAa3y€ Y MOTHBYBaIbHIM
yacTuHi BUpoKy [14, c. 35].

Ananiz craructuyHux aaHux BepxosHoro Cyny Ykpainu, Bumoro cneuianizoBanoro Cyny 3
PO3TJIsiy UUBUIBHUX 1 KPUMIHAIBHUX CIIPaB HAJA€ IIJACTaBH Il CTBEP/DKEHHS, IO TOMIJIKA
JONYIIEH1 1] Yac CKIaJaHHs CIIIAYUM MOCTaHOBH PO OOCTAaBUHH, SIKI MLIATAIOTh JI0OKA3yBaHHIO I10
KPUMIHAJIbHOMY TIPOBQ/DKCHHI aBTOMATHYHO TIEPEXOJATh 10 CYAIl, SKAW TOB’sS3aHUN
oOBUHYBaJIbHUM akToM. Cyns y BUPOKY IOBMHEH BIJNOBICTM Ha NMUTAHHS, Y JOBEJIEHA BUHA
0OBMHYBAYE€HOTO B CYJOBOMY 3acCilaHH1 TUIbKM Ha TMIICTaBl JIOKa3iB, sIKI OTPMMaHI Mia 4ac
cynoBoro ciinctBa. CyJ MOBUHEH TIYMauuTH 3aKOH, SIKMM BiH 3acTocoBye. Jlokasu, siKi Cynus
OTpHMaB 1]l 4ac CyJIOBOT'0 3acllaHHs IOBUHHI OyTH OLIIHEH1 Ha MICTaBl KOHKPETHOI HOPMHU IIpaBa Ta
3aKOHY.

ABTOp mpomoHye TMOOyAyBaTh TEOPETUUHY MOJENIb IpolecyanbHoi (opmMu y pasi
¢bikcyBaHHS TEXHIYHMMM 3aco0aMH IPOBENEHHS HErJacHUX CHiYuX (PO3LIYKOBHX) Aii, sKa
MMOBMHHA BKJIIOUaTH B ce0e: pilleHHs Npo (ikcallio MpoLecyaabHoI Aii 32 T0IOMOI00 TEXHIYHUX
3aco0iB M1 Yac TOCY0BOTO PO3CIIAyBaHHS; MPOIECYATbHUM CTaTyC CIITYOT0, OTMIEPAaTUBHUX Ta
TEXHIUHUX MIAPO3UTIB, SIKI IPUMMAIOTh y4acTh y MPOBEACHHI HEMVIACHUX CIIITYUX (PO3IIYKOBUX)
Iif; IpoLeAypH1 Ta MpoIlecyalibHI FrapaHTii 0 3aXUCTy YYaCHUKIB IPOBALKEHHSI; POPMU PEKUMY
TaEMHOCTI MiA dYac OTpUMaHHsS 1HGopMalii, $SKka Ma€ Jep>KaBHY TAaEMHULIO; MeEXaHI3M
MPOKYPOPCHKOTO HArjsiAy, KOHTPOJIIO Ta KEPIBHMUIITBA MiA 4Yac (ikcaiii TEXHIYHUMH 3aco0amu
MIPOBEJIEHHS MPOLECYalbHOI Jii; TapaHTil CyJJOBOTO pO3IJIAy KPUMIHAIBHOIO MPOBAKEHHS, AK1
BKJIIOYAIOTh OOOB’SI3KOBE TEXHIYHE (DIKCYBaHHSI CYIOBOTO 3aciiaHHsA. Y pa3l TEXHIYHOTO
¢dikcyBaHHs Ha HOCIi 1HOpMAaIlli, HA AKOMY 3a JIOMOMOTOI0 TEXHIYHUX 3ac00iB 3adikcoBaHl
npoLecyasbH1 J1ii, MPONOHYEThCS CKJIaJaHHs IPOTOKOJIY, /1€ BKa3aTH TUIbKU BCTYIHY YaCTUHY Ta
BIJOMOCTI IIPO IMPOBEACHHS MpOLECYabHOI A1l Ta 3aK/IIOYHY YaCTUHY, JI€ BKa3aTU Pe3yJabTaTH
TEeXHIUYHOTO (ikcyBaHHS. LluM nonoxeHHsM npononyerbes AonoBHUTH cT. 104 KIIK Ykpainu.

Ha mizcraBi BUKIa€HOTO CIIiji BU3HAYMTH, 1110 IpoliecyajibHa popMa BCTAHOBJIEHA HOpMaMH
KPUMIHJIBHOTO TPOIECYaTbHOTO 3aKoHy. OcoOMMBe 3HAYEHHS Ma€ JOTPUMAHHS MPOIECyaTbHOT
(dbopMH 111 yac NPOBAIPKEHHS CIITUUX, HETJIACHUX CIITYUX (PO3LIYKOBUX) JiH.

Jliteparypa:
1. Anekcee H.C. Ouepk pa3BuTHs HAyKH COBETCKOTro yroyioBHoro mpoiecca // H.C.
Anexcees, B.I'. [laes, JI.JZI. Kokapes/-Boponex. BI'Y. 1980. — 192c.

2. Buxropckuit C.1. Pycckuit yronosusiii mpouecc. yueobnuk // C.1. Buxropckuii/ - M.:
1997. —310c.
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konekcy Ykpainu / M.M. Mixeenko, B.II. 11Iubiko, A.5. JyGincekuii/ -K.: HaykoBa mymxa.
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PROCEDURAL FROM JF CRIMINAL PROCEEDINGS: THEORY AND PRACTICE
L. MAKSIMOVA

Theory and practice of criminal procedure developed concepts that were aimed at
improving the nature of pre-trial constructing its new forms and individual institutions. A major
problem was the theoretical discussion of construction and forms of pre-trial investigation. The
new Code of Ukraine has identified new forms of pre-trial proceedings and that can be considered,
based on the content of the legal procedures procedural form, guaranteeing participants in criminal
proceedings.

Theoretical problems and practical elements of the legal form of the criminal proceedings
were considered in research AY Dubinsky, PA Lupynskoyi, Y. Manaev, OR Mihaylenko, MI
Porubova, DO Solodova, VM Shpilova and others. [3; 6; 7; 8; 11].

All scientists have determined that the legal form of criminal proceedings necessitates
resolving conflicts both sides, on the one hand the interests of the state, which should ensure the
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safety of the community, and the other to impose punishment a person committed a criminal
offense and caused damage to the interests of man and citizen.

Depending on the choice of a priority - the fight against criminal offense or protect the
rights and freedoms form consist process. Criminal Procedure relations are using procedural form,
which involves a decision, namely the resolution, the minutes of investigative or judicial action,
decision, judgment.

IB Mikhaylovska substantiated criminal procedural form, as a reflection of the normative
model of justice, consisting of structural elements such as the purpose, functions, principles, based
on which specific institutions criminal proceedings [9, p. 134].

Process form relatively typology established process that is defined in the criminal
proceedings as competitive or investigation.

As part of the investigative process public purpose subordinates all the institutions of
justice and considers criminal proceedings as a justice of state.

Analyzing the investigative process SI Viktorskyy wrote to the accused to obtain evidence
that reflect the true process, you must install it on the basis of evidence that is the main task and
the desire of all those times when the investigator ruled inquisitorial process, the parties in the
process lost its real value, and the accused turned into a subject of study in the next and best
source from which to learn the truth [2, p. 208].

The contest form process aimed at resolving legal conflicts arising in the case of a criminal
offense, implies the existence in the parties with conflicting interests, have a total degree of
freedom disposal of their rights, limiting the influence of the state in person in court. Another
factor is the relation of the legislator to the accused, the possibility of recognizing and using
enshrined in the Code of Ukraine legal presumptions. Competitive process preserved the tie
between the parties accusatory, backed by state police prosecution, behind them - all the power of
the state apparatus of coercion person to give evidence with respect to the prosecution committed
a criminal offense, on the other - protection system, which by its actual capabilities focused the
law.

At each stage of criminal proceedings actually released a special kind of state activity, such
as the police force, which is to solve the conflict during the preliminary investigation and
prosecution of criminal proceedings.

On behalf of the state, which assumed the protection of the law, jurisdiction and capacity
using powers, including those associated with the use of coercive measures to fulfill the
procedural decision. Legal use procedural decision is the main side of the claimant. Areas of
action include: establishing the factual circumstances of the case law; selection and interpretation
of legal rules to be applied; a criminal act established the legal assessment of the factual
circumstances; taking a procedural decision by adding the investigator, prosecutor - Resolution
and investigating judge - decision; paperwork, identify measures to ensure the practical
implementation of procedural decisions.

Each stage of the criminal proceedings provides for a system of procedural safeguards,
including: strict adherence to the rules of substantive law; legal requirements of objectivity,
completeness and comprehensiveness of the study material circumstances of the case; legal
presumption of innocence; procedural rules for allocation subject process, which inspects the
material perfect criminal act, participates in pre-trial and trial, while passing a sentence and in
appeal and cassation; inadmissibility of the use of multiple punishments for one offense;
procedural order admissibility and securing evidence; adoption of procedural decisions within the
scope of statutory and procedural forms; Procedure procedure for appealing illegal proceedings in
the appeal and cassation court.
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The legal mechanism for the implementation of the law at every stage of the criminal
proceedings due to legal sanctions, excluding arbitrariness and procedural sub'ktyvizm to perform
and covert investigation (search) action.

The theoretical form of procedural criminal proceedings dealt with a number of scientists
AM Ksenzovym, VM Kudryavtsev, VI Nikytynskym, IS Samoshchenko, VV Glazyrin, PA
Lupinskoyu, OR Mihaylenko and others. [5; 6; 8]. However, differences in the interpretation of
this concept virtually none.

In broad terms, procedural form includes procedural order of proceedings and
investigations, term limits and pre-trial and trial proceedings, investigative jurisdicton,
consistency, due process proceedings, the scope of application of procedural enforcement
procedure to ensure the rights of participants, as well as the performance of their judicial required
'bonds.

Narrow sense of procedural forms can be determined on the basis of procedural
consolidation evidence of circumstances subject to proof in criminal proceedings.

SM Stahivskyy, OM Ksenzov, VV Kalnytskyy, PG Marfytsyn believe that the decision in
the criminal process are classified on the subjects of the process (operational units, investigator,
prosecutor, judge), circled issues of procedural grounds for the decision and its compilation
(resolution, protocol sentence) [12].

MS Alekseev, LD Kokaryev, GF Gorski, PS Dlkind distributed decision on major issues in
the criminal process, namely a criminal case, the decision to prosecute the accused, terminate the
case and procedural decisions on specific matters of investigative action, namely search, rejecting
applications [1, p. 37].

PDAs Ukraine indicates that the investigator, prosecutor and make a resolution protocol
during procedural, investigative detective, undercover investigators (search) action. Procedural
decisions should reflect Management Principles criminal proceedings.

The judge makes a ruling on the basic issues of movement of criminal proceedings and
announces the verdict, which the person is recognized guilty.

Resolution consists of the main issues the movement of criminal proceedings.

Minutes investigation is, if you want to fix the procedural evidence as evidence to establish
the circumstances of committing a criminal offense.

Theoretical and practical problems of procedural forms are considered through the
mechanism of implementation drafting procedural decision. The process of governing set in
Ukraine CCP decision, namely resolution, investigation protocol, the protocol of court action
verdict.

Resolution in the criminal justice system is interacting objective and subjective factors,
including legal, ideological, social and psychological circumstances under which the investigator
decides. The mechanism of judgment is widely used in various fields of criminal procedural law.
Determining factors and factors contributes further by adopting and legal decisions. Isolation and
description of factors can be considered as evidence of specific facts, and for them to establish an
intimate connection and interdependence, to analyze the character type such connection. This
characteristic factors should be complemented not only quantitative factors, but also qualitative,
that allow to detect the extent of the individual factors that affect the system as a whole.

Systematic approach the study of procedural decisions in criminal proceedings may be
used: the investigator, prosecutor, investigating judge decision should only be made on the basis
of a system of interacting factors that are established on the basis of the evidence; when rendered
by a court decree based on the aggregate of all of the decisions that need to identify their positive
and negative impact on the resolution of the sentence; procedural ruling, which prepares and

213



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

adopts an investigator has a procedural significance for the movement of criminal proceedings, the
decision taken by the investigating judge on the basis of, or need for undercover investigation
(search) action investigator.

Analysis procedures of decision-making involves procedural quantitative and qualitative
description of certain factors, which include the powers of public authorities entitled to conduct
criminal procedural proceedings. Public authorities delegate his powers investigators, prosecutors
are required to take a decision. Decision-making procedures, grounds, procedure and mechanism
of action clearly addressed in the CCP Ukraine. The decision must be legal purpose, principles,
methods of regulation, liability of the parties for the performance or non-performance decision.

An important role in the mechanism of decision-making behavior takes officers performing
specific procedural functions. It is necessary to identify the one hand the objective, legal, social
and psychological conditions of pravooho-enforcement authorities, on the other - as individual
people who make decisions.

The objective conditions of the decision in the criminal proceedings include the socio-
political conditions, principles of law enforcement and the judicial system (type and form of
justice) and guarantees the rights of man and citizen acting in criminal proceedings.

PA Lupinska, revealing the contents of the legal nature of a procedural decision, said that
the category of "the right" to understand the behavior of the parties, which is embodied in the
order of law, the practical activities of people on the rights and fulfillment of legal obligations.
The implementation of legal norms is seen as the embodiment actions of people in those
requirements which are expressed in general terms in the law. Implementation of the law by
decree making as acts of law is for the investigator, prosecutor, investigating judge who use this
right and not only the right but also the duty. In this regard, are important in the interpretation of
the provisions of the law office of investigator, prosecutor, investigating judge during the
implementation of the legal standard [6, p. 103].

YM Belozerov VV Vapnyarchuk, BA Victorov, AP Vlasov and others. believe that the
main features of the legal activities include vladno- and executive nature, reason and the grounds
of this activity is procedural form for which the selection judgment or decree, or log procedural,
investigative action.

DA Solodov, referring to the expression AY Dubinsky, gives the concept of procedural
decisions and defines rules, which aim not directly express the decision-wife, but can be set by
clarifying the rules of procedure. It reveals the target napravlen—ist and communication with the
principles, functions of criminal procedure and legal actions. Sets the competence to be met by the
decision and its elements [11, p. 12].

MS Alexandrov, A. Balashov, Ivan Goncharov, Yu Grishin, O.P.Ryzhakov, VG Tomin,
AA Chuvilov, PS Yelkind establish that some provisions Code of Ukraine does not contain
instructions for the purpose of, and point out the rules of conduct laid down by law. They believe
that they should be defined procedural, procedural elements dos—yahnennya objectives of criminal
proceedings if the verdict or judgment is given [13, p. 56; 15, pp. 11].

IB Mikhaylovska regulation affects a decision that should be based on the principles of the
process. For example, the presumption of innocence must act in criminal proceedings, and the
investigator, if not sure of the specific crime committed by a suspect, must take measures to
terminate the case. The investigator must decide which operates according legis-well, expressing
the will of the legislator. Legal decision leading to the goal, the tasks of criminal procedure [9].

OM Bandurka, AV Baulin, NS Karpov, S. Stahivskyy, SI Lukyanets characterize solutions
and define the scope, area and boundaries of which employ a range of solutions. Criminal
Procedure Act not only set the investigator, prosecutor, investigating judge aims and methods of
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making a decision, but points to the performance objectives and means of the mechanism of its
adoption. The investigator should consider the restriction on the parties, the law imposed in case
of a Resolution [12].

The mechanism of decision-making should be defined as the legal relationship of the
criminal procedure law to the procedure of its members. There should be all circumstances be
proved in criminal proceedings, based on their items investigator, prosecutor, investigating judge
decide. A clear definition of the criminal, criminal procedural law relating to a particular party
proceedings. On their basis investigator uses the criminal process. Stakeholders, against which the
rule of law has been applied, must fulfill the resolution of the investigator, the investigating judge
ruling.

The investigator, prosecutor, judge ruling should have a structure to reflect the actual
circumstances of the crime and relatively whom was drafted and adopted procedural document.
The investigator, the prosecutor may be challenged in court. The decision and the verdict can be
appealed to the appellate or cassation.

Objective grounds the decision include scientific organization of labor. These provisions
have been considered in the literature and identified in management science from IE Byhovskoho,
AM Vasylova, MI Hapanovycha, II Martynovych, IV Gerasimov, IN Hutkina, Y. Shostak, AG
Khabibulin and others. [4].

Subjective factors taking a procedural decision include the range of persons in criminal
proceedings have the authority to make decisions. The prosecution clearly defined in § 2, Chapter
3 of the CCP Ukraine. Only the investigator, the investigating judge, the court must state and
powers defined by law.

Analysis of procedural investigator, prosecutor, judge for a procedural decision gives
reason to believe that a violation of substantive and procedural law explains shallow knowledge of
the law, the inability to properly apply the law in particular cases, unprofessional attitude towards
their duties and others.

O.M.Tolochko pointed out that the judgment should be passed only on the basis of the
evidence established during trial. Evidence which did not find its expression in court, the judge
should be excluded from the sentence which he vkazaye reasoning in the judgment [14, p. 35].

Analysis of statistical data of the Supreme Court of Ukraine, the High Specialized Court
for Civil and Criminal Cases provides grounds for asserting that the errors made in the preparation
of regulations investigating the circumstances to be proved by the criminal proceedings is
automatically transferred to the judge who is related indictment. The judge in the verdict should
answer the question of whether the accused is proved wines in court only on the basis of evidence
obtained during the trial. The Court must interpret the law, which it applies. Evidence that the
judge received during the trial should be evaluated on the basis of a specific rule of law and the
law.

The author proposes to construct a theoretical model procedural forms when recording by
technical means of covert investigative (detective) action, which should include: the decision to
fix proceedings by technical means during the preliminary investigation; procedural status
investigative, operational and technical departments taking part in the covert investigation (search)
action; procedural and procedural safeguards to protect participants in the proceedings; mode
shapes privacy when receiving ieformatsiyi which has a state secret;
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