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BusnaueHno npoOieMHi NUTaHHS KPUMIHAJIBHOT IPOLIECYaIbHOT publicznoprawnych

perjameHTallii HOBiIOMJICHHS TIPO Tif03py. BUCIOBIEHO MpOmo3uiii Uniwersytetu Wiedzy

mono ynockoHaneHHs HopM KIIK Ykpainu. Wspolczesnej

doktor nauk prawnych

Knrouogi cnoea: JIOKa3yBaHH, YAOCKOHAJICHHS (m. Kijow, Ukraina)
3aKOHOJIaBCTBA, IMiZI03pa, BPYUEHHSI TIOBIJOMIICHHS, OpTaH JOCY0BOTO

pO3CIiTyBaHHS.

3 mpuitarrs 'y 2012 pouni KpuminanbHOro mnpouecyanbHOro koaekcy Ykpainu [1]
HEOOXIZIHUM € HayKOB€ JOCIIKEHHS OUIBIIOCTI IHCTUTYTIB 3 METOI0 y3arajibHEHHS MPAaKTUKU
3aCTOCYBaHHS, BUPOOJIEHHS MPOIMO3ULIM 11010 YAOCKOHAIEHHS MPOIeCyalIbHOI AISUIBHOCTI Ta iX
BpaxyBaHH$ y 3aKOHOJIaBCTBI.

Oco0n1BO aKTyaJIbHUM, CBIAUYEHHSM YOMY € TpUBaJl JUCKYCii HAYKOBLIB Ta MPAKTUYHUX
MpaliBHUKIB, € MUTAHHS KPUMIHAJIBHOI MPOLIECYAJIbHOT perylaMeHTallli IHCTUTYTY MOBIIOMIICHHS
Mpo MI03py. AJKE TOBIZOMIICHHS TIPO MII03PY € OAHUM 13 HAHOUIBII BaXIJIMBUX Ta KIOUOBHUX
aKTiB Ha cTafii mocymzoBoro poscmimyBanus [2; 3]. M mpomec moKa3yBaHHS B KPHMIiHATBHOMY
MPOBAPKCHH1 3/IIHCHIOETBCS caMme Uil TOTO, 100 MpolecyalbHUMH 3aco0amMu MATBEPIAUTH a00
CIPOCTYBAaTU BUHYBATICTh 0COOM y BUMHEHH1 KPUMIHAJIBHOIO IPAaBONOPYIIEHHS W 3a0e3MeuuTu
MNPUTSTHEHHS 1 10 KpUMIHAJIbHOI BIINOBIAAJBHOCTI, KA PO3MOYMHAETHCS CaM€ 3 MOMEHTY
MOBIAOMJIEHHS 0CO01 PO MiZ03PY Y BUMHEHH1 KPUMIHAJIBHOTO MpaBonopyiieHHs (m. 14 4. 1 ct. 3
KIIK Vkpainu). Amxe momicsyHo Oau3bko 19,5 Tuc. oci0 NPUTATYETbCS [0 KpUMIHAIBHOT
BIJIIIOBITAIBbHOCTI.
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Jlo Toro x mo4atok nepediry CTpOKy Ha JOCYJOBOMY pO3CHilyBaHHI, SIK BIPHO BKa3zye
O. baHuyk, BU3HAYA€ETHCSI MOMEHTOM «OQIIIHHOI0 MOB1IOMJIEHHSI 0001 KOMIETEHTHUM OPTaHOM
JIEp>KaBHOT BJIAJIA TIPO HASBHICTH MPUIYIIEHHS PO TE, IO I1€0 0CO00I0 BUNHEHE KPUMIHAIBHO
KapaHe npasonopymeHss» [4, C. 8].

AKXTyallbHICTh 3a3HaU€HUX NUTaHb MIATBEP/KYETHCS 3HAYHOIO KUIBKICTIO MyOiikauid 1
JYMOK HAyKOBI[IB Ta NPAaKTHUYHUX MpaliBHUKIB. Tak, Bka3aHl nuTaHHs npociaimkyBanu O.B.
baranens, B.T. Manspenko O.M.OBuapenko, M.A. Iloropenskuii, JI.JI. Yaanosa, O.B. ®apaos,
B.l. ®apunnuk Ta iHmi. [IpoTe, SK CBIZYMTH MpakTHKa, OJHO3HAYHOI MO3MINI ¥ J0Ci HE
BUPOOJIEHO, IO MPHU3BOJUTH JO PI3HOTO TIYMAauy€HHS CTOPOHOK OOBMHYBAUE€HHS Ta CyJamMH
okpemux HopMm KIIK. Came e nae MOAIIMBICTD CTBEPIXKYBATU PO HEOOXIAHICTH KOMILIEKCHOTO
aHali3y AaHOi MPOOJIEeMATHKH Ta PO3POOKH MPOMO3MIM I BpaxOBaHHS B YJOCKOHAJICHHI
KPUMIHAJIBHOTO MPOLECYaIbHOTO 3aKOHOIaBCTBA YKPAiHHU.

Haii0inpmr rocTpoto € JUCKyCis MO0 MOXJIMBHX CIIOCOOIB IMOBIIOMJIEHHS 0CO01 IMPO
MiZ03pY Y BUMHEHH1 KpUMIHAIBHOrO mpaBonopymieHHs, amke Hopmu KIIK Vkpainu Bkazany
TISUTBHICTD PETJIAMEHTYIOTh HEOTHO3HAYHO.

3rigHo 3 4. 1 cr. 42 KIIK mino3pioBaHuM € ocoba, fKid y MOpsAAKY, HepeadauyeHoOMYy
crarTsimu 276 — 279 KIIK, noBimomiieHo mpo mizno3py, abo ocoba, sika 3aTpuMaHa 3a Migo3po0 Yy
BUMHEHHI KpUMiHaJIbHOTO MpaBonopyuieHHs. Ilpu npomy, u. 1 cr. 276 KIIK Bu3nauae, o
MOBIAOMJIEHHS [P0 Mi03pY 3A1MCHIOEThCA B MOPSIKY, nependauenomy cr. 278 KIIK, BignosinHo
710 HOPM SIKOT MMChbMOBE MOBIAOMJIEHHS PO M1103pY BPYYA€THCS B JIEHb HOTO CKJIAaJIEHHS CI1TYUM
a00 TIPOKYpPOPOM, a y BUIAJIKy HEMOKIIMBOCTI TAKOTO Bpy4YeHHS — y cnocid, nependadenuit KITK
JUIS BpYYEHHS IOB1IOMJIEHbD.

[ToBinoMIIEHHS Y KpUMIHAIBHOMY NPOBAKEHHI 3[IIICHIOETHCS Yy BUIIAIKAX, Tepea0aueHnx
KIIK, y mnopsaky, nependaueHomy riaBoro 11, 3a BHHATKOM MOJOXKEHb IIOAO 3MICTY
MOBIAOMJIEHHS Ta HAaCHiAKIB HEMpUOyTTs ocodu (4. 3 cr. 111 KIIK).

Bonanouac, ct. 135 KIIK Bkazanoi Bunie riaBu («BUKIMK cIiigyuM, IPOKYpOpPOM, CyIOBUI
BHUKJIMK 1 MPUBIA») BHU3HAYEHO, MO0 0CO0a BUKIMKAETHCS IO CIITYOT0, MPOKYypopa, CIIAYOTO
CyIl, CyAy LLISXOM: BPYYEHHS MOBICTKM IPO BUKIIMK; HAJICIaHHA ii MOIITOIO; €IEKTPOHHOIO
MOILITON0; (PAaKCUMUIBHUM 3B'A3KOM; 3IMCHEHHS BUKIMKY IO TeledoHy; 3A1MCHEHHS BUKIUKY
TEJerpamoro.

VY pa3i TuM4acoBoi BIACYTHOCT1 0cOOM 3a MiclieM MPOKUBAHHS MOBICTKA JAJIs mepenadl il
BpYYa€EThCS MMiJ1 PO3MUCKY: TOPOCIOMY WIEHY CciM'T 0coOu 4 1HIIIHA 0co0l, fIKa 3 HEI MPOKHUBAE;
AKUTIIOBO-EKCIUTyaTalllfHIN opraHi3alii 3a MiCLIeM [IPOKUBAHHSA 0COOU; aJMiHICTpallii 3a MICLEM il
po6otu (u. 2 ct. 135 KIIK).

[ToBicTKa PO BUKJIMK MOKE BpydaTucsi 0coO1 Mpal[iBHUKOM OpraHy 3B'3Ky, IpalliBHUKOM
[IPAaBOOXOPOHHOTO OpraHy, CIIJ4UM, IPOKYPOPOM, a TaKOX CEKpeTapeM CYyJOBOro 3aciJaHHS,
SKIIO TaKe BPYUYEHHS 3/1HCHIOETHCS B pUMilleHH1 cyay (4. 6 ct. 135 KIIK).

TakuM 4YMHOM, Ha BHUIIQJOK HEMOXJIMBOCTI 0O€3MOCEPEeAHHOr0 BPYUYECHHS CIIIIYUM
MOBIIOMJICHHSI TPO TiA03py 0co01 B neHb ioro ckiamganHs, KIIK micTuTe HU3KY OnaHKETHHX
HOPM, $SIKI 3pELITOI0 BIICHJIAIOTh JIO 3arajbHOr0 MOPSAKY, BCTAHOBJIEHOTO JUIS BUKIIUKY CIIIYUM,
IIPOKYPOPOM, CYIAOBOIO BUKIUKY y KpPUMIHAJIbHOMY MpOBa/KeHHI. Takuil mopsaoK HE BUMarae
000B’3KOBOTO BPYUEHHSI TIOBIOMJICHb ITEPCOHAIBHO 0CO01, 11010 KO BOHO CKJIAJICHE.

Jlo Toro K, SK 3a3HAYAE€ThCA OKPEMHMM HAyKOBISIMH, Yy pa3l HEMOXXJIMBOCTI
0e31ocepeIHbOr0 BPYUEHHS MMCbMOBOIO MOBIJOMIJIEHHS MPO M103pY 3a3Hau€HId y HbOMY 0C00l1,
ciiguuii abo MpOKypop IMOBHMHHI BHUKOPUCTOBYBaTH 1HIII cnocoOu, nependauyeni KIIK s
BpydeHHs nosinomiieHs [5, C. 698], mpoTe mepeBary Bigmatu came 0e3MocepeHhOMY BPYYCHHIO
MOBIIOMJICHHS TIPO Tio3py [6, C. 466].
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[Ipy upoMy, BHHHMKAaE NUTaHHS IIOJO JOLUIBHOCTI HEOOXIJHOCTI HAaJEKHOI'O
MIATBEPIPKEHHS OTPUMaHHs 0CO00I0 MOBIIOMIICHHS TIPO T1103py a00 03HAHOMIICHHS 3 ii 3MiCTOM
HIUM 1usixoM. Amke, skmo mnosnoxeHHs riaBu 11 KIIK Bu3Ha4aroTh MOpSIIOK 3A1IMCHEHHS
MOBIAOMJIEHHSI PO Til03py 0co0i, TO JUIsl MIATBEPIKEHHS OTPUMAHHS IOBIAOMJICHHS IIPO
migo3py B Oynb-SKOMY BHUIIAQJKy MaroTh OyTH mnpoBeneHi aii, Bu3HaueHi cT. 136 KIIK (6e3
BUMHEHHS, SIKUX MMOBIIOMJICHHS ()aKTUYHO HE BBAXKAETHCA 3/11IHCHEHUM).

B cBoro uepry, aBTopu HaykoBo-nipakTuyHoro komenraps 1o KIIK Ykpainu, po3kpruBaroun
smict cr. 278 KIIK, Bka3yioTh, 110 BpYYEHHsS MOBLAOMJICHHS MpO MiA03pY HOBHHHO
3/IIHCHIOBATHUCH MPOKYPOPOM, CIITYMM abo0 IHIIOI YIOBHOBAXXEHOIO 0c000I0 Oe31ocepeaHbo,
OCKUIbKM IIpaBOBa HOpMa Iiependavae caMme BpydeHHs, a He mnepenauyy. CucremaTuuHe i
OyKBaJbHE TJIYMAdeHHS ITUX HOPM CBITYHTH, IO y cnocid, mepeadauvenuii rimaBoro 11 KIIK,
3/IIHCHIOETHCS HE BPYUEHHS MOBIJOMJIEHHS PO M1103py 0C001, SIKii B JaHUII MOMEHT HE MOKJIUBO
3poOUTH Take BPYYEHHsS, a BUKJIMK JUIS CIALIYOTO YU MPOKypopa JUlsl BPYYEHHS IMOBIJOMJICHHS
[UISIXOM HaJaHHS MOBICTKH MPO BUKJINK, HAJCWIAHHS 11 MOMITOO, €JIEKTPOHHOIO MOIITOO.

BonHouac, 70cUTh 9acTO BUHMKAIOTH CUTYaIlll, KOJH «3aIli0o3peHa» oco0a Ha BUKIUKU HE
3’ABIIAETHCS 0€3 MOBAKHUX MPUYHMH, HABMUCHO YHUKAE OJIep>KaHHS MOBIIOMJIEHHS PO Mi03py Ta
YHEMOJKJIMBIIIOE MPOBEIEHHS 0araThoX CIITUMX [ii, sIKI BUMararoTh y4acTl Ii03proBaHoro. B
bOMY pa3l 10 Takoi ocobu HE MOKe OYyTH 3acCTOCOBAHO TMPHUBIN, TOOTO MPUMYCOBE
CYIIPOBOJKEHHSI 10 Micls 1l BUKIMKY, OCKUIbKU BinnmoBigHO 10 4. 3 cT. 140 KIIK mpusin moxe
OyTH 3aCTOCOBAaHUU 0 MiJ03pIOBAaHOr0, 0OBUHYBAYEHOI0 a0 CBiJKa, a 15l 0coba 11e He Halysa
oQIIIHHOTO CTAaTyCy MiA03PIOBAHOTO, OOBUHYBAYEHOTO YM CBiJKa. €IMHO MPABUIBHUM Yy TaKiil
CUTyalli aBTOpPU KOMEHTapsi BBaXKalOTb OOpaHHS CTOCOBHO MiJJO3PIOBAHOI 0COOM, KOTpa
YXWISAETbCS BiJl SIBKHM, Ha MIJCTaBl yXBaJK CIITYOTO CYAJI TUMYACOBOTO 3alOODKHOTO 3aX01y y
Burisial 3arpumanss (4. 2 cr. 176 KIIK), ockinbku Taka ocoba NepexoBYeETbCsS BiJl OpraHiB
JOCYZIOBOTO PO3CITITyBaHHS, MIEPEIIKOKAE KPUMIHATLHOMY MTpoBakeHHo (1.1, 114 4. 1 ct. 177
KIIK) [7, C. 608-609].

IIoBHICTIO 3 TAaKUM IIIAXOJA0M HE MO’KHA MOTOAUTHCS. AJKE, BIAMOBIAHO 10 4. 2 cT. 176
KIIK 3aTpumaHHsS 0cOOM 3aCTOCOBYETHCS 3 MIACTaB Ta B mopsaaky, BusHaueHoMmy KIIK, To6To y
BIIMTOBITHOCTI 10 HOpM § 2 rnaBu 18 (mpu 3aTpuManHi ocobu 03 yXBajau CIIIYOTO CYIIl, CYAY)
ta cr.cT. 187-192 KIIK (mmpu 3arpumManHi MM1103pIOBAaHOT0 Ha MiCTaB1 YXBAJIU CIIAYOTO CY[1 PO
J03BUI Ha 3aTpUMaHHS 3 METOI0 MpUBOAY). TakMM 4YMHOM, MOPSAIKY 3aTPUMaHHS 0COOM Ha
MIZCTaB1 YXBaJIM CIIYOTO cyAal 6e3 HaOyTTs HEero ImpolecyaibHoro crarycy migo3prosanoro KIIK
VYkpainu He nepeadadeHo.

[Ipu upomy, SIK CBIIYMTH aHAII3 CIIAY0-CYAOBOI NMPAKTUKHU, HEMOOJAUHOKUMU € BUIAIKU
“Ha0yTTd craTycy HIJO3PIOBAHOTO0” 3 MOMEHTY HaIlpaBJICHHS MOBIAOMJIEHHS HpO IMiI03pYy
nomroro. Aypke, y BianoBigHocTi A0 cT.cT. 280-281 KIIK Vkpainu y po3uiyk MoxHa OT0JI0CUTH
Jauiie migo3proBaHoro. Takum 4YMHOM, 0€3 BU3HAYEHHSI MOPSAAKY IOBIIOMIIEHHS 0CO0l Ipo
MiZ03pY, y BUIAJKaX HEMOXJIMBOCTI 0€3MOCEpeHbOr0 HOro BpY4EHHS (AaKTHUHO HEMOXKIIUBO
OTOJIOCUTH PO3IIYK.

3 1HII01 CTOPOHH, O€3M1ACTaBHI BUCHOBKHM CTOPOHHU OOBHHYBAu€HHS Ta CyAy MpO HAOyTTA
0C00010 CTaTycy MiZ03PIOBAHOTO MOXYTh CTAaTH OJHIEIO 3 MPUYMH HE3aKOHHOTO OOMEXEeHHS ii
IpaB Ta 3aKOHHUX IHTEPECIB, AK-OT — HAKJAJECHHS apelTy Ha MailHO ocoOu 0e3 BHU3HAUYEHOTO
MIPOLIECYaJIbHOTO CTATYCY SIK Ha MalHO «I1J03pIOBaHOro». Jlo TOro »* MpakTHKa CBIIYUTH, L0 B
NEeSIKUX BUIAJKaX CTOpOHa OOBMHYBau€HHs “‘He Oakae€” BCTAHOBIIIOBATU Micle NepeOyBaHHS
ocoOu (HampaBJIEHHHS TIOBICTOK 3a aJpecoro, Jie 0coda TpUBAIHM Yac HE MPOXKUBAE, CKIAJTaHHS
(dhopManbHUX ParopTiB MPO BIACYTHICTH OCOOM 3a MICIIEM IPOKUBAHHS, BUHECEHHS IMMOCTAaHOBHU
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PO OTOJIOIMICHHSI 0COOM B PO3IIYK Bipa3y 3K MICIA HaMpaBJEHHS 0COOl MOBICTKH MPO BHUKIIHUK
TOIMIO), JUIS TOTO 100 HE YCKJIAIHIOBATH MPOIIEC JOKa3yBaHHSI.

30kpeMa, BIANOBIIHO A0 po3’sicHeHHs Bumoro cneunianizoBaHoro cyay YKpaiHu 3
PO3MIISIAY IMBUIBHUX 1 KpuMIiHATKHUX cripaB Big 07.02.2014 momo ocid, SKi HE € MiI03pIOBaHUMU
(ssKkuM y mopsiaKy, nependadeHomy cr. ctr. 276 — 279 KIIK, noBizoMieHo npo mijgo3py, abo sika
3aTpuMaHa 3a IMIJO3POI0 y BYMHEHHI KPUMIHAJIBHOIO IPAaBONOPYIIEHHS), OOBMHYBaYE€HUMU
(0ocoba, 0OBHUHYBaJIbHHUI aKT LIOJO SKOI MEepefaHo 0 Cydy B HOPAIKY, nependadeHoMy cT. 291
KIIK) abo oco0amu, siki B CHIIy 3aKOHY HECYTh LIMBUIbHY BIJNOBIAAJIBHICT 3a IIKOIY, 3aBIaHY
JISTHHSIMU  [11J03PIOBAHOT0, OOBHHYBA4€HOro ab0 HEOCYTHOI O0co0M, sfKa BYMHWIIA CYCHUIBHO
Hebe3neuHe JISHHSA, He MOoXe OyTH IPUMHATO yXBajly MPO apellT MaiiHa. BpaxoByrouu HaBeneHe,
HaBITh SKIIO Y CIIAYOTO CYIJl € JOCTaTHI MIJCTaBH BBKATH, 110 MEBHOIO 0CO00I0 OyJI0 BUMHEHO
KpUMIHAJIbHE IPABONOPYILIECHHS, BIH HE Ma€ MMOBHOBa)XEHb HAKJIAJaTH apellT Ha MaiHO ocolu,
SIKa HE € T1I03PIOBAHUM.

VY 3B’a3Kky 3 1muM, moTpelOye HEBIIKIAIHOTO BUPINICHHS NUTAHHSA PO BIAMOBITHICTH
BuMmoram KIIK VYkpainu HampaBieHHS CIIYUM MOBIIOMIJIEHHS IPO Mig03py 0coOM y BUMHEHHI
KPUMIHAJIBHOTO IIPABOIMOPYIIEHHS 3aco0aMy TMOUITOBOIO 3B’S3Ky. Y BKa3aHOMY KOHTEKCTI,
HEOOXITHO YITKO BH3HAYUTH W KOHKPETHHH MOMEHT, 3 fKOro oco0a HalyBae cCTarycy
MIZ03PIOBAHOTO y KPUMIHAJILHOMY NPOBAKEHHI (3 MOMEHTY HaIlpaBJIEHHS i OBIOMJIEHHS PO
Mi03py 3aco0amMu IMOMITOBOTO 3B’SI3KY UM 3 MOMEHTY (AKTUYHOTO BpYYEHHS IOLITOBOIO
BIJIMTPaBIIEHHS 3 TIOBIIOMJICHHSIM TIPO Ti103pYy?).

Cucremuuit ananiz nonoxenb KIIK Vkpainu, 103Bosisie cTBEpAKyBaTH, 110 HAIIPABJICHHS
0co01 TOBIAOMJICHHS PO MIA03PY 3aco0amMu MOIITOBOTO 3B 53Ky BiamoBigarume Bumoram KITK
Ta BBA)XATUMETHCS HEHAJIEKHUM CIHOCOOOM TaKOro MOBIAOMJICHHS JIMILIE y BHUMAJIKY BpPYYEHHS
TaKOTO TOIITOBOTO BiINpaBieHHs 0cO0MCTO (0e3mocepeHko) miao3poBaHomy. HaBpsia JoridyHo0
OyzZe Touka 30py L1000 3MIHU IPOLECYaTIbHOTO CTaTyCy 0COOM Yy KPUMIHAIILHOMY ITPOBA/KEHHI,
SKIIO MOBIIOMJIGHHS PO Migo3py Oyno HampasiieHe il 3aco0aMu MOIITOBOTO 3B’SI3KY, ajieé HE
Oylio BpydeHe ajpecaTy 3 SKUXOCh NPUYMH (/IS IPUKIIAAY, IOBEPHYTE BIANPABHUKY Y 3B S3KY 3
3aKIHYEHHSM CTPOKY 30epiraHHsi Ha MOLITOBOMY BLIUIEHH1 a00 BIIMOBOIO ajpecaTa Bija HOro
OTpUMAaHHS).

TakuM 4YMHOM, MOBIJOMIJIEHHS MPO MiJ03py NMOBUHHO BBa)KaTucs 3AilicHEHUM (a ocola
BB@)KATUMEThCS TAKOM0, 1110 Halyja CTaTycy IMiJO03pPIOBAHOI0) 3 MOMEHTY BPYUYEHHS IOLITOBOIO
BIJIIPABJICHHS, @ HE 3 MOMEHTY BIIIIPABJIEHHS TaKOT'O MOB1IOMJICHHS CILIUUM.

BinnoBigHo, ¢akT miATBEpAKEHHS OTpUMaHHS 0CO0O0I0 MOBIIOMJIEHHS IpO Mmigo3py ado
O3HAWOMJIEHHSI 3 1i 3MICTOM IHIIMM MIJISAXOM € HEOOXITHUM Mg HaOyTTS Takoko 0C00010
MPOIIECYaTbHOTO CTATYCy MI03PIOBAHOTO, a MOPAA0K, nependayenuit 4. 1 ct. 136 KIIK Ykpainu,
MOBHICTIO TOUIMPIOETHCA MPU MOBIIOMIIEHHI 0co01 mpo mifo3py (y BHUIAIAKY HEMOXKJIHUBOCTI
TaKOTO BPYYEHHS B JIEHb MOTO CKJIAJICHHS CIIAYAM 200 MTPOKYPOPOM).

PasoMm 3 TuM, BpaxoByiouM poJib Ta 3HAYEHHS MOBLIOMJIEHHS 0cCOOl Mpo Migo3py,
3/IIHCHEHHS TaKOTO MOBIAOMIIEHHS MOX€E BBXKATHUCS HAJIEKHHUM JIMIIE Y TOMY pasi, SKIIO crocid
MOBIAOMJIEHHST J03BOJIsie  3a(iKCyBaTM Ha MaTepiajJbHUX HOCIIX 1HGopMalii JOTpUMaHHS
CITYUM/IpokypopoM 3MmicTy nosinomieHHs (ct. 277 KIIK), BctanoButu ocoly, sika oTpumana
MOB1AOMJICHHS], IEPECBIIYUTHCS Yy IOBHOTI PO3’SICHEHHS IpaB Ta 000B’SI3KIB IM103PIOBAHOTO.

3Bakarouu Ha 1€, ocoda He MOoke HaOyBaTH CTAaTyCy I1JI03PIOBAHOTO, y pa3l HaIpaBJIEHHS
il chalAuyuM MOBIAOMJIEHHS MO Mi03pY y BYMHEHHI KPUMIHAJIBHOIO IPABONOPYIICHHS:
€JICKTPOHHOIO TIOIITO0, (PaKCUMUTBHUM 3B'SI3KOM, 1O TeIedOHY, MOBIIOMICHHS TEIETPaMOI0.

Bonnouac, BuHukae nurtanHs mojo BianoBigHocTi Bumoram KIIK Vkpainu BpyueHHs
MOBIAOMJIEHHSI PO IM1I03pY Y BUYMHEHHI KPUMIHAIBHOTO IPABOMOPYIICHHS M1 PO3MUCKY
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JOPOCIIOMY WiIeHY CIM'T 0coOM 4M 1HIIIH 0c001, SKa 3 HEIO MPOKUBAE; KUTIOBO-CKCILTyaTallIiHII
oprasizailii 3a MiclieM NPOKMBaHHs 0coOu; aAMIHICTpaIlii 3a MiclieM poOOTH 0coOu.

Ha nam nornsa, nucbMoBe MOBIJOMIIEHHS MPO MiJI03PY MOXYTh BPYYHUTH TAaKOX W 1HIII
oco0u, aje B MOAANBIIOMY (DaKT BpyueHHS MOBLIOMIIEHHS MPO MiZ03py (BiIoMocTel mpo ocooly,
AKIi BOHO BpYy4Ye€HO) Mae OyTu 3a(iKCOBAaHO Y XOJ1 pO3CIiIyBaHHS (HaNpuKiIaa, y XOAIl
IIpoBeJIeHHS JonuTy cBinka). Ocoba >k HaOyBae cTaTycy M103PIOBAHOTO JIMIIE Micas (PaKTUUYHOTO
BpYUYEHHS ilf MOBITOMIIEHHS IIPO M1103pY.

Cama BHMOra NepCOHAJIBHOTO BPYYEHHsI MOBIIOMJIEHHSI MO Mi03pY 3YMOBIIIOE 3HAYHI
npobsieMu y TPakTHYHIA JiSUTBHOCTL. AJpKe, i TOBLIOMIICHHS TIPO MIIO3pYy CTOpOHA
00OBUHYBA4YCHHS TOBHMHHA (DAKTUYHO BCTAHOBUTH TOYHE MICIIE3HAXO/KEHHSI 0COOM Ta 31MCHUTH
oco0KCcTe BpyUEHHs MOBIIOMIIEHHS MPO Mio3py ocodi, ado 3adikcyBaTu ii BiAMOBY Bi Takoro
OTPUMAaHHS LUISIXOM BJIACHOPYYHOI'O 3allMCy MpO BIAMOBY ab0 Bife€o3amnucy Takoi BIAMOBH, IO
MIPaKTUYHO HEMOJKJIMBO MPU MIEPEXOBYBAHHI TaKOi 0cOOU B1Jl OpraHiB po3CiigyBaHHs. Y 3B S3KY 3
UM, MOXJIMBUM € BHeceHHS 3MiH 70 KIIK B yacTuHI BU3HAUY€HHS MOKJIMBOCTI OTOJIOIIEHHS B
PO3IIYK 0COOM, BIIHOCHO $IKO1 CKJIQJE€HO IOBIJOMIIEHHS MPO Mil03pYy, a TaK0XX 3aCTOCYBAaHHS
1010 HET 3aTpUMaHHs 3 METOIO MPUBO/IY Ha MIACTaB1 YXBaJIU CIIIIYOTO CYAJIL.

Ho pedi, y mpoekti 3akony Ykpainm «IIpo BHeceHHsi 3MmiH g0 KpuminampHOrO Ta
KpuminanbHOro mnpouecyaibHOro KOJEKCIB YKpaiHHM I0J0 HEBABOPOTHOCTI IOKapaHHS 3a
OKpeMi 3JIOYMHM HpPOTH OCHOB HAIllOHAJIBbHOI O€3MeKH, IpoMaJICbKOi Oe3NneKn Ta KOpYMIiHHI
3nounHm» (peecrpamiiunii Ned4448a Bin 08.08.2014) mependaueHo, mo Mmigo3prOBaHUM € TaKOX
oco0a, 110/10 SKOT CKJIaJIEHO MOBIIOMJIEHHS PO MiZ03pPY, OJHAK HOro HE BPYYEHO iii BHACIIIOK
HEBCTAHOBJICHHS MICIIE3HAXO/KEHHS OCOOHM, MPOTE BXKHUTO 3axXOJIB JJII BPYUEHHS Y CIOCIO,
nepenbauenuii KITK mis Bpydyenns nosimomiens [11]. OgHak 3HOBY K Tak, KOHKPETHI ClIocOOH
3/1IHCHEHHS TAKOTO «BPYUYEHHS» 3aKOHOIIPOEKTOM HE Mepe10avaroThes.

He Busnaueno KIIK i mpouecyanbHOi ¢opMH MOBIIOMIIEHHS Hpo Mino3py. PimenHs
CIITYOTO/MPOKypopa MpuiMarThecs y (popmi mocranoBu. [locTaHOBa BHHOCHUTHCS y BHUIIAJIKAX,
nependauenux KIIK, a takox kosu ciniguuid, MpoKypop BU3HA€ e 3a HeoOxigHe (4. 3 ct. 110
KIIK). BukmitoueHHsIM 3 1bOTO € OOBHHYBAJIbHHUM akT (MpoleCyalbHE PIMICHHS, SIKUM MPOKYPOpP
BHUCYBa€ OOBHHYBAQUE€HHSI y BUMHEHH1 KPUMIHAJIBLHOIO IPABOMOPYIIECHHS 1 SKUM 3aBEpPLIYETHCS
nocynoBe po3ciiayBaHHs). KoaHOT MOBU Mpo MOBIOMIIEHHS PO MI03pY Y IaHOMY BUIAAKY HE
unetecs. Jlo pedi, aHaIOTIYHO BUHHUKAE MHUTAHHS MIOJM0 HEOOXITHOCTI OGOPMIICHHS TOYATKY
JOCYZOBOTO PO3CIIITyBaHHS.

Cnig moroauTucs, 110 MOBIIOMJIEHHS MpO Mi0o3py (PakKTUUHO €  MpoIeCyalbHUM
PILICHHSM, K€ NMPUHMAETHCS MPOKYpOpOoM aldo CIAYUM 3a MOTOPKEHHSM 3 IMPOKYPOPOM Ha
mijacTaBi 310paHUX JO0Ka3iB y XOA1 JOCYJOBOTO MPOBADKEHHS Ta y IKOMY (DOPMYITIOETHCS IMiI03pa
KOHKpPETHI 0c001 y BYMHEHHI KPUMIHAJIBHOIO TNPaBONOPYLIEHHS (IPaBONOPYILIEHb) 0
3aKiHYEHHS JOCYa0BOTO po3ciinyBanns [8, C. 355].

Came TOMy, Ha Hally JIyMKy, pILIEHHS IPO MOBIIOMJIEHHS PO MiJ03pY I[OBUHHO
0hOpMITIOBATUCA TaKOX Yy BUIJSAlI mocTaHOBH. Jlo Toro » ¢akTHYHO 3MICT TMHCHMOBOTO
MOBIAOMJIEHHS TIPO M1103pY BIANOBIIAa€ BUMOTAM, 10 BUCYBAJIMCS /10 IOCTAHOB PO MPUTSITHEHHS
sk ooBuHyBaueHnoro B KIIK (1960 poky) [9, C. 8].

[IpobmeMHrM € ¥ TMTAaHHA MOMEHTY IMIOBIIOMJIEHHS TpO Migo3py ocobaMm 1o
KpUMIHAJIBHUM IPOBaKEHHAM (crpaBam) po3nouyaTum 110 BBeAeHHs B aito KIIK (2012 poky).
Tak, K10 3a pe3yiabTaTaMH po3IJIAy KpuMiHaiabHOI cripaBu BignosiaHo A0 KIIK (1960 poky)
[10] cyn mocrtaHOBUB pIlIEHHS IPO MOBEPHEHHs il MPOKYpPOpYy MAJs MPOBEACHHS J0JATKOBOIO
pO3CIiAyBaHHs, Take PO3CaimyBaHHs BimmoBimHo mo m. 12 po3aity XI «llepexigHi MOT0KEHHS
KIIK (2012 poxy) mae npoBoauTucs B nopsaky i ctpoku, BusHaueHi KIIK (2012 poky).
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VY Takux BHNaJIKax BIJOMOCTI NP0 KPUMIHAJIBHY crpaBy BHocsTbcs 1o €PJIP, ane mpu
LIbOMY MOBHICTIO HEBU3HAYEHUM € CTaTyc 00BHMHYBaueHOTro 1o crpasi. 3rigHo cr. 42 KIIK Taka
ocoba 1€ HE € MiJO3PIOBAaHUM, BIANOBITHO CTPOKU JOCYJOBOTO pO3CIIyBaHHS HE
«B11paxoByroThCa» (cT. 219 KIIK).

Takum unHOM, sKImO OOBHHYBaueHOMY 3a «cTtapumu» HopMmamu KIIK nHe Oyne
MOBIIOMJICHO TIPO TIIO3pPY, TO PO3CIIAYBaHHS MOXKE TPHBATH CKUIBKH 3aBTrOJHO, OCKUIBKH
KOHKpeTH1 cTpoku y Takomy Bunajaky KIIK ne nepenbaueni. Kpim Toro, o6BuHyBaueHuii e 0yne
MaTH MpaBa HaBITh OCKAPKUTHU TaKy O€3MISIIbHICTD CIIAYO0T0, OCKUIBKU BiH B3araji HE BXOJUTH JI0
KoJja oci0, siki BianosigHo 110 cT. 303 KIIK maroTe npaBo Ha Cy/10BE€ OCKap>KEHHS.

Came TOMy, BKa3aHe NMUTaHHSA MOBHHHO OyTH YITKO periameHtroBaHo. Ha nam morusn,
yciM ocobaM, siKi mpuTsaryBaiucs B skocTi o6BuHyBaueHux 3a KIIK (1960 poxy), micas
MIOBEPHEHHS CIPaB Ha JIOJATKOBE pPO3CIIAYBaHHS AaBTOMATUYHO MOBHHHA OYTH IOBIOMJIEHA
MiZ03pa y BUMHEHHI KPUMIHAJIBHOTO IPABOINOPYIICHHA. B mojanbiioMy MpoOBOIUTHCS TOBHE,
BceOIUHE Ta HeylepeKeHe po3ciiayBaHHa y cTpoku Bu3HaueHH1 cT. 219 KIIK Vkpainu it npu
HEBCTAHOBJICHHI JIOKa31B JJIsl JOBEACHHS BUHYBATOCTI B Cy/l Ta BUUEpIAHHI MOXKJIMBOCTEH A 1X
OTpUMAaHHS — IPUUMAETHCS PILICHHS NPOo 3aKpUTTA Ha miactaBi . 3 4. 1 cT. 284 KIIK Vkpainu.

B mpaxTuill 10cuUTh YaCTUMH € BUIAIKU 3asBJIECHHS CTOPOHOIO 3aXMUCTY KJIOMOTaHb IpO
YTOYHEHHS MIA03pU Y 3B’A3KY 3 HEUITKHUMU (OPMYIIOBAHHSMH Yy IMOBIIOMIIEHHI MpPO Mi03pY.
3rimno 31 cr. 220 KIIK Vkpaiau Taki KJIOMOTaHHS MMOBHHHI PO3TJSAATHCS B CTPOK HE OUIbIIe
TPpOX [JHIB ¥ MNpudAMaTUCS BIANOBIAHI pimieHHSA. 3a OUIBIIICTIO 3 HUX IPOKypopaMu
BIIMOBJISIETBCSI B 33JI0BOJICHH] Y 3B’ 513Ky 3 BincyTHICTIO B KIIK 4iTko1 BUMOTrH 1110710 HEOOX1THOCTI
YTOYHEHHS TMOBIAOMJIEHHS TMpO Mil03py. 3a3HaueHe, SK 1 HEMOXJIMUBICTb OCKap)KEHHI
MOBIAOMJIEHHS MO MiJ03PY, HE CIIPUs€ CTOPOHI 3aXUCTY B peaiizalii CBOiX Mpas.

Bonmnowac, B [medkux BHUmaakax Ciaiadl CyAjal B3arajii, pO3MVISAAI0YM CKapry Ha
0e31isubHICTh, mojaHy y nopsnaky cr. 303 KIIK, cBoim pimieHHsM 3000B’S3yI0Tb CTOPOHY
OOBHHYBAUE€HHS NPUMHATH pIIIEHHS B YacTHHI Migo3pu okpemoi ocobu. Tak, cimiguuil cyaas
[Teuepcrkoro paiicyny M. KueBa, posrisaioun ckapry 3aXMCHUKIB B 1HTepecax IMiI03pIOBAHOTO
1., Ha cranii AOCYIOBOro poO3CHigyBaHHS  3000B’s3aB MPOKYpopa 3aKpUTH KpUMIHAJIbHE
MIPOBA/KEHHSI Yy 3B’S3KYy 3 HEBCTAHOBJIEHHSM JIOCTATHIX JOKa3iB JJIsl JOBEJIEHHS BUHYBATOCTI
nigo3proBaHoro [12]. Ha Hanry nymky Bka3aHa npaktuka cynepeunts cyrHocti KITK.

TakuM YMHOM, He3Ba)kalouuW Ha NO3UTHBHHM nocBin peanizauii HopMm KIIK, okpewmi
MUTaHHS MOBIAOMJIEHHS MPO IMIA03pPY 3AJIUIIAIOTHCS HE J0 KIHIS BUPIIIEHUMH 1 MOTPEOYIOThH
PO3pO0IIEHHS 3aKOHOJaBUMX HOPM 3 ypaXyBaHHSM K HAYKOBHMX HaIpalllOBaHb, TaK 1 IPAaKTUUYHUX
noTpeo.
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A REPORT IS ABOUT SUSPICION: PROBLEMS OF CRIMINAL JUDICIAL
REGULATION

O. TATAROV, D. MIRKOVEC

With the adoption in 2012 of the new Criminal procedural code of Ukraine [1] necessary is
the scientific study of most of the institutions with the aim of collecting practices, development of
proposals on improvement of the procedural activities and their accounting legislation.

Particularly relevant, evidenced by lengthy discussions of scientists and practical workers,
there are questions of criminal procedural regulation of the Institute of the indictment. Because the
notice is one of the most important and key acts at the stage of pre-trial investigation [2; 3]. And
the process of proof in criminal proceedings is to ensure that procedural means to confirm or
disprove the guilt of the person committing a criminal offence and to ensure criminal
responsibility, which begins with the date of the notice to the person on suspicion of committing a
criminal offence (p. 14 hours 1 item 3 of the CPC of Ukraine). Because every month,
approximately 19.5 thousand persons subject to criminal liability.

Besides the beginning of the period at the pre-trial investigation, as correctly indicates A.
Banchuk, is determined by the time of official notification to the person by the competent
authority of the state authorities about the presence of the assumption that this person committed a
criminal offence" [4, p. 8].
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The relevance of these issues by the substantial number of publications and opinions of
scientists and practical workers. So, the questions explored Century A. Bahanets, C. T.
Malyarenko O. M. Ovcharenko, M. A. pohoretsky, L. D. Udalova, A. C. Pharaoh, V. I. Farynnyk
and others. However, as practice shows, unambiguous position and still not worked out, which
leads to different interpretation by the prosecution and the courts of certain provisions of the CPC.
This gives an opportunity to assert the need for a comprehensive analysis of this problem and
develop proposals for considering the improvement of the criminal procedural legislation of
Ukraine.

The most acute is a discussion on possible ways to notify the person on suspicion of
committing a criminal offence, because the norms of the CPC of Ukraine regulating these
activities is ambiguous.

According to h 1 tbsp. 42 of the code of criminal procedure, the suspect is the person in the
manner prescribed by articles 276 - 279 of the criminal procedure code reported is suspected, or a
person who is detained on suspicion of committing a criminal offence. In this case, h 1 tbsp. 276
of the code specifies that the notice is carried out in the manner prescribed Art. 278 of the code of
criminal procedure, according to the norms which written notice of the suspected awarded on the
day of its execution by the investigator or public Prosecutor, and in case of impossibility of the
service in the manner provided by CPC for delivery notification.

The message in criminal proceedings carried out in the cases provided for in the code of
criminal procedure, in accordance with Chapter 11, except for the provisions regarding the content
and implications of no-show face (including 3 tbsp. 111 of the CPC).

However, Art. 135 of the code of criminal procedure of the above Chapter ("Call
investigator, Prosecutor, court challenge and opportunity") establishes that a person is called to the
investigator, Prosecutor, investigative judge of the court by: summons on call; sending the mail;
electronic mail; facsimile; making a call on the phone; the call telegram.

In case of temporary absence of persons by place of residence agenda for the transmission
on a receipt given: an adult family member of the person or another person, which it resides;
housing organization at the place of residence of the person; the administration at his place of
work (including 2 tbsp. 135 of the code of criminal procedure).

The summons may be awarded to a person by an employee of the authority,
communication, employee of a law enforcement Agency, investigator, Prosecutor and the clerk of
the court, if such delivery is carried out in the premises of the court (including 6 senior 135 of the
code of criminal procedure).

Thus, in case of the impossibility of direct delivery by the investigator reports of a
suspected person on the day of its execution, the code contains a number of blanket rules that
ultimately refer to General order to call the investigator, Prosecutor, court challenge in criminal
proceedings. This procedure does not require delivery of the message personally to the person in
respect of which it is composed.

Moreover, as noted individual scientists, in case of impossibility of direct delivery of
written notice of the charges to the listed person, the investigator or the Prosecutor must use other
methods provided by CPC for delivery of messages [5, p. 698], but we prefer to give it immediate
notice of suspected [6, p. 466].

Thus, the question arises on whether the necessary confirmation of receipt by the person
notice of the charges or introduce content in another way. After all, if the provisions of Chapter 11
of the code of criminal procedure govern the procedure of reports of suspected person, to
acknowledge receipt of the notification of suspicion in any case must be carried out the actions
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defined in Art. 136 of the criminal procedure code (without making that the message is not
considered to be implemented).

In turn, the authors of the scientific-practical commentary to the criminal procedure code
of Ukraine, revealing the contents of Art. 278 of the code of criminal procedure, indicate that the
presentation of the indictment should be carried out by the Prosecutor, the investigator or other
authorized person directly, because the law provides for it delivery and not the transmission.
Systematic and literal interpretation of these rules shows that in the manner provided by Chapter
11 of the code of criminal procedure, is not notice of the suspected person, which is not currently
possible to make such delivery, and the challenge for the investigator or the Prosecutor for the
delivery of the notice by providing the agenda of the call, the direction it by mail, e-mail.

At the same time, quite often there are situations when "suspected" the person on the call
does not appear without reasonable excuse, intentionally avoids notified of the suspicion and
makes it impossible for many investigative actions, requiring the participation of the suspect. In
this case, to such person may not be applied to the actuator, that is, forced submission to her call,
because according'clock 3 tbsp. 140 CPC actuator can be applied to the suspect, accused or
witness, and that person has not yet received the official status of a suspect, defendant or witness.
The only right in this situation, the authors of the review consider the election of the suspected
person refuses to appear, on the basis of a decision of an investigating judge of the provisional
measure in the form of detention (including 2 tbsp. 176 of the criminal procedure code), because
such person is hiding from the bodies of pre-trial investigation, prevents criminal proceedings (PP
1 and 4 h 1 tbsp. 177 CPC) [7, p. 608-609].

Completely with this approach, we cannot agree. In fact, according to h 2 tbsp. 176 CPC
detention of a person applied on the grounds and in the manner specified in the code of criminal
procedure, i.e. in accordance with the rules of § 2 of Chapter 18 (when the detention of a person
without the decision of the investigating judge, court) and Art. Art. 187-192 the code of criminal
procedure (arrest a suspect on the basis of the decision of the investigative judge's resolution on
the detention order. Thus, the order of detention of persons on the basis of a decision of an
investigating judge without acquiring procedural status of suspected criminal procedure code of
Ukraine does not provide.

In this case, as shown by the analysis of investigative and judicial practice, there are cases
of “acquired the status of a suspect from the moment of notification of suspected mail. In fact, in
accordance with Art. Art. 280-281 code of criminal procedure in the investigation can only be
declared a suspect. Thus, without specifying a procedure for notifying the person of the suspect in
cases of impossibility of direct delivery is virtually impossible to announce wanted.

On the other hand, baseless conclusions of the prosecution and the court about the
acquisition by a person of the status of a suspect may be one of the reasons illegal limitation of its
rights and legitimate interests, namely the seizure of the property of a person without certain
procedural status as the property of "suspect". Moreover, practice shows that in some cases the
prosecution is “not willing” to establish the place of residence of the person (napravleniya agendas
at the address where the person for a long time does not live, drafting formal reports about the
absence of persons by place of residence of the judgment declaring the person is wanted
immediately after sending the agenda of the call, and so on), in order not to complicate the process
of proof.

In particular, according to the explanation of the High specialized court of Ukraine for civil
and criminal cases from 07.02.2014 in respect of persons who are not suspects (which in the order
provided Art. Art. 276 - 279 of the criminal procedure code reported suspected or detained on
suspicion of committing a criminal offence), the accused (person, the indictment in respect of
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which transferred to the court in the manner provided Art. 291 of the code of criminal procedure)
or persons who, in virtue of the law shall bear civil liability for harm caused by the actions of the
suspect, accused or incapacitated person who has committed a socially dangerous act, cannot be
decided on foreclosure. Given the above, even if the judge has reasonable grounds to believe that a
specific person has committed a criminal offence, he has no authority to impose a lien on the
property of a person who is not a suspect.

In this regard, requires immediate solutions to the issue of compliance with the
requirements of the code of criminal procedure the investigator reports of suspected persons in
criminal offence by post. In this context, it is necessary to clearly define the specific point at
which a person acquires the status of a suspect in criminal proceedings (from the date of his
notification of suspicion by post or from the moment of actual delivery postage notification of
suspicion?).

System analysis of the provisions of the code of criminal procedure, allows to assert that
the direction of the face of the indictment mail services will meet the requirements of the code of
criminal procedure and will be considered inappropriate way such messages only in case of
delivery of this postage personally (directly) to the suspect. Probably would be logical point of
view regarding the procedural status of the individual in criminal proceedings, if the notice was
sent to him by mail, but was not delivered to the addressee by some reason (for example, returned
to the sender in connection with the expiration at the post office or the waiver recipient from
receiving it).

Thus, the notice shall be deemed delivered (and the person will be considered as such,
which has acquired the status of a suspect) when delivered by mail, and not from the moment of
such notification by the investigator.

Accordingly, confirmation of receipt by the person notice of the charges or introduce
content another way is required for the acquisition by such person of the procedural status of a
suspect, and the procedure required hours 1 tbsp. 136 of the code of criminal procedure, applies
when the message to the person on suspicion (in case of impossibility of the service on the day of
its execution by the investigator or public Prosecutor).

However, given the role and importance of the message to a person on suspicion, the
implementation of such communication may be deemed appropriate only if the notification
method allows you to lock on a tangible media compliance investigator/Prosecutor message
content (article 277 of the criminal procedure code), to set the person receiving the message to
verify a complete clarification of the rights and obligations of the suspect.

Despite this, the person may not acquire the status of a suspect, if sent to him by the
investigator reports of suspicion of committing a criminal offence: by email, by facsimile, by
telephone, notice by telegram.

However, the question arises regarding compliance with the code of criminal procedure of
notification on suspicion of committing a criminal offence under the signature of adult family
member of the person or another person, which it resides; housing organization at the place of
residence of the person; the administration at the place of work persons.

In our opinion, written notice of the suspected may serve the other person, but in the
future, the fact of presenting the indictment (information about the person to whom it is given)
shall be recorded in the investigation (for example, during the interrogation of a witness). The
same person acquires the status of a suspect only after the actual handing her the indictment.

The requirement of the personal notice of the suspected causes significant problems in
practice. After all, to report suspected the prosecution is actually to establish the exact location of
a person and to make personal delivery of notice of the suspected person, or to commit it to a
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waiver of such receipt by a handwritten account of refusal or video of such a failure, which is
virtually impossible with the harboring of such person from police agencies. In this regard, it is
possible amendments to the code of criminal procedure in part determine whether the ad in the
wanted persons in respect of whom composed the notice, as well as use against her detention with
the purpose of the actuator on the basis of a decision of an investigating judge.

By the way, the draft Law of Ukraine "On amendments to the criminal and criminal
procedural codes of Ukraine concerning the inevitability of punishment for certain crimes against
the national security, public safety and corruption crimes (registration No. a from 08.08.2014)
provides that the suspect is the person against whom the composed message on suspicion, but it is
not given to him due to failure to identify the location of the entity, however, taken for delivery in
the manner prescribed by the code of criminal procedure for the delivery of messages [11]. But
again, the specific ways to implement such a "presentation" the bill does not provide.

Undefined PDA and procedural form of the indictment. The decision of the
investigator/Prosecutor accepted in the form of a judgment. The resolution is passed in the cases
stipulated by the code of criminal procedure, as well as when the investigator, the Prosecutor
considers it necessary (including 3 tbsp. 110 code of criminal procedure). The exception to this is
the indictment (procedural decision that the Prosecutor brings charges of committing a criminal
offence and which completes the preliminary investigation). No question about the indictment in
this case we are not talking. Incidentally, similarly to the question about the necessity of
registration of the beginning of the pre-trial investigation.

One should agree that the notice is actually a procedural decision which is taken by the
Prosecutor or investigator in consultation with the Prosecutor on the basis of the evidence
collected during pre-trial proceedings and in which formulated the suspected person in committing
a criminal offence (offences) before the end of the pre-trial investigation [8, S. 355].

That is why, in our opinion, the decision on notification of suspicion should be made in the
form of a resolution. Besides the actual content of written notice of the charges correspond to the
requirements made to the regulations of attraction as accused in the criminal procedure code
(1960) [9, P. 8].

The problem is the question of the date of notification of suspected persons in criminal
proceedings (cases) commenced prior to the enactment of the CPC (2012). So, if the outcome of
the criminal proceedings under the criminal procedure code (1960) [10] the court ruled that the
decision to return it to the Prosecutor for further investigation, such investigation in accordance
with p. 12 section XI, "Transitional provisions" of the code of criminal procedure (2012) should
be conducted in the manner and time specified CPC (2012).

In such cases, information about a criminal case shall be entered in EGR, but it is
completely uncertain is the status of the accused in the case. According to Art. 42 of the code of
criminal procedure, such person is not a suspect, respectively pretrial investigation "deducted"
(article 219 of the criminal procedure code).

Thus, if the accused according to "old" norms of the code of criminal procedure will not be
informed of the suspicion that the investigation can last indefinitely, because the specific terms in
this case, the code of criminal procedure is not provided. In addition, the defendant will not have
the right to appeal such inaction of the investigator, because it generally is not included in the list
of persons who according to Art. 303 of the code of criminal procedure have the right to judicial
appeal.

That 1s why specified must be clearly regulated. In our opinion, all persons who were
involved as defendants in the criminal procedure code (1960), after returning for additional
investigation should automatically be informed of the suspicion of committing a criminal offence.
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In the future, is a full, thorough and impartial investigation in terms of the definition of Art. 219 of
the criminal procedure code of Ukraine and Postanovlenie evidence to prove guilt in court and
exhaustion of opportunities for them to get the decision is made to close based on p. 3 hours 1
tbsp. 284 of the criminal procedure code of Ukraine.

In practice, quite frequent are cases of statements by the defense motions for clarification
of suspicion due to unclear wording in the notice of suspicion. According 220 Art. code of
criminal procedure such petitions shall be considered within a period not exceeding three days and
take appropriate decisions. For most of them prosecutors refused in satisfaction with the absence
in the code of criminal procedure clear requirements about the need to clarify the indictment.
Specified as the inability to appeal against the indictment, is not conducive to the defense of their
rights.

At the same time, in some cases, the investigating judge at all, considering a complaint
against inaction, given in order of Art. 303 criminal procedure code, your solution require the
prosecution to take a decision on the part of the suspected individuals. So, the investigative judge
of the Pechersk district court of Kyiv, considering the complaint defenders in the interests of the
suspect W., at the stage of pretrial investigation, ordered the Prosecutor to close criminal
proceedings in connection with the failure to find sufficient evidence to prove the guilt of the
suspect [12]. In our opinion this practice is contrary to the essence of the PDA.

Thus, despite the positive experience of the implementation of the norms of the code of
criminal procedure, the individual issues of the notice have not been fully resolved and require the
development of legislation with regard to scientific research and practical needs.
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