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CECHY PROCEDURALNEJ FORMY DOWOD OBRONCY W
POSTEPOWANIU KARNYM

Artykul bada poszczeg6lne cechy charakterystyczne udzialu
adwokata w postgpowaniu dowodowym w postgpowaniu karnym.
Analizowany jest charakter prawny zbieranych przez strony informacji
W postgpowaniu wstgpnym w trakcie postgpowania karnego.
Stwierdzono, ze informacje te przybieraja form¢ dowodu (dowodow
kryminalistycznych) dopiero po bezposrednim ich przebadaniu w
sadzie pierwszej instancji. Wyjasniane jest ich znaczenie podczas
postgpowania wstepnego.

W. Trofymenko

Stowa  kluczowe: postgpowanie dowodowe; adwokat; doktor nauk prawnych
informacje o faktach; zbieranie dowodow; konkurencyjnos¢. docent katedry
postepowania karnego

DETAILS PROCEDURAL FORMS OF PROVING DEFENDERS Narodowego
IN CRIMINAL PROCEEDINGS Uniwersytetu

Prawniczego im.

The article explores some features of participation in proving Jarostawa Madrego

the defense in criminal proceedings. Analyzes the legal nature of the  (m. Charkow, Ukraina)
information about the facts that are going to parties of criminal

proceedings during the pre-trial investigation. Concluded that such

information is becoming increasingly important evidence (forensic evidence) only after their
direct investigation in the trial court. It turns out their value during the pre-trial investigation.

Key words: evidence; defender; information about the facts; collection of evidence;
competitiveness.

OCOBJIMBOCTI TIPOLECYAJIBHOI ®OPMU JOKA3YBAHHS 3AXUCHUKOM Y
KPUMIHAJIBHOMY ITPOBA/IKEHHI

B crarri pocnmimkeHo OKpemi OCOOJMBOCTI y4yacTl 3aXHMCHUKA B JOKa3yBaHHI B
KpUMIHAJIBHOMY IPOBAKEHHI. AHANI3YEThCS MPaBOBAa MPHUPOAA BIIOMOCTEH, SIKI 30MparoThCs
CTOpPOHAMH KPUMIHAIBHOTO TPOBA/DKEHHS T dYac JOCYJOBOTO PO3CHiayBaHHsA. 3po0JeHO
BHCHOBOK IPO T€, IO TaKi BiIOMOCTI HAOyBalOTh 3HAYEHHS J0Ka3iB (CYJOBUX JOKa3iB) JIMIIE
micnst X 6e3mocepeIHbOro JOCIKEHHS B Cy/Il MepIIoi IHCTaHIIl. 3’ ACOBY€EThCS X 3HAYEHHS IiJ]
4ac JI0CYI0BOTO PO3CIiTyBaHHS.

Knrouoei cnoea: noxazyBaHHs; 3aXHUCHUK; B1IOMOCTI Hpo ¢dakTu; 30UpaHHsS JOKa3iB;
3MarajibHICTb.

OpHuM 3 erariB Cyl10BO-NIPaBoBoi pedopmu B YKpaiHi cTano npuiHATTS KpumMinaibHOTO
npouecyanbHoro koaekcy (mami KIIK). Yunnmit KIIK Vkpainu cyrreBo ykpinuB 3acajiu
3MaraJibHOCTI CTOPIH Ha BCIX CTaIsAX KPUMIHAJIBLHOTO MPOBAIKEHHS, B 3B’S3KY 3 YHMM, 3a3HaJa
3HAYHMX 3MIH TIpoIlecyaibHa opMa MisIIbHOCTI BCIX HOTo cy0’ekTiB. He € BUHATKOM 1 AISUTHHICTH
3aXUCHHKA, SIKUM, 3A1IMCHIONYM (YHKIIIO 3aXHUCTy, € aKTUBHUM YYaCHUKOM KPHUMIHAJIBHOTO
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MIPOLIECYaJIbHOTO JIOKA3yBaHHS, 10 3abe3leuye MOXMJIMBICTh BHUPIIIEHHS HUM TMOCTaBJICHHUX
3aB/IaHb.

Jocnioscennto npobnemu ydacTi 3axXUCHMKa B JOKa3yBaHHI B KpPUMIHAJIBHOMY
MIPOBA/UKEHHI B YMOBax HOBOIO KPUMIHAJIBHOI'O IPOLIECYaJbHOTO 3aKOHOJABCTBA YKpaiHU
IIPUCBSYEHO HAYKOBI Ipaili BitoMux ykpaiHcbkux BueHux — HO.I1. Anenina, T.B. Bapdonomeesoi,
B.II. T'mupka, B.I'. T'onuapenka, KO.M. I'pomesoro, JI.M. Jlob6oiika, B.T. Hopa, B.O.
[Monemromka, JI.JI. Ymamosoi, M.€. Illymuna, O.I'. fAHoBCchkOi Ta iH. [IpoTe ms mpobiema €
HAaCTUIbKM CKJIQJIHOIO Ta 0araToacreKkTHOIo, 10 Ie OaraTto pokiB Oyae akTyaJbHOK st
MOJANTBIIINX HAYKOBUX JTOCITIIKEHb, Ha MIJACTaB1 AKUX MAOTh OyTHU HaNpalbOBaHI €IUHI MIIX0IN
710 PO3YMIHHSI HU3KHM 3aKOHO/aBUMX HOBEJI, UI0 PEryIIOIOTh MPOLECYalbHY AISUIbHICTD 3aXMCHUKA
Ta 0COOJIMBOCTI MOTO y4yacTi B I0Ka3yBaHHI.

[lepmr HDX 3BepHYTHUCS 10 aHAIZY IpolecyalbHOi (OPMH JT0Ka3yBaHHS 3aXUCHUKOM B
KpUMIHAJIbHOMY IPOBAPKEHHI y MeXaX JaHO1 HayKOBO1 CTaTTI, 3a3HAYUMO, 1110 HOBA MOJIEb HOTro
MpoIeCyaIbHOT MISTILHOCTI OTpUMaa HEOJHO3HAuHI, a 1HOAI — M MPOTHIICKHI OIIHKKA (haxiBIIiB.
Omni 3 HUX 3a3HAYalOTh, IO 3 NPUUHATTAM HOBOTO KPUMIHAJIBHOTO IMPOIECYATHHOTO
3aKOHOJIABCTBA YKpaiHU MaJio 1110 3MIHUJIOCS Y IPaBOBOMY PEryIIOBAHHI ISJIbHOCT] 3aXUCHUKA B
KpUMIHAJIbHOMY IPOBAKEHHI, OCKUIBKH MOPIBHIHO 13 MPOLIECYaAIbHUMU MOXKJIMBOCTSIMU CTOPOHU
OOBHHYBAaU€HHS 3aXMCHUK Maile He OTpUMaB HOBHUX e(eKTHMBHUX 3acoOiB 3/1iiCHEHHS
nporecyainbHol (QYHKIII 3aXUCTy. [HIII — HaBMaKW BKa3ylOTh Ha TE€, IO MOXJIMBOCTI 3aXHCTY
3HAYHO PO3LIMPEHO IMOPIBHSHO 13 paHille YMHHUM 3aKOHOJaBCTBOM. He mnperennyroun Ha
3’SCYBaHHs ICTUHU B I[bOMY CIIOpi, BKQX€MO JIMIIIEC Tl HOBAIlli, SIKI BOYEBHIb, HA HaIl TOTJIS,
CBIUaTh MPO MOJIEPHI3AIlil0 MPABOBOTO PETYIIOBaHHS ALUIBHOCTI 3aXHMCHUKA B KPUMIHAIBHOMY
poIieci.

Binnmosigno 1o 4. 3 cr. 93 KIIK Vkpainu cropoHa 3axucTy 311HCHIOE 30MpaHHs J0Ka31B
LIUIIXOM BUTpeOyBaHHS Ta OTPUMAaHHsS BiJ OpraHiB JEp>KaBHOI BJaJd, OPraHiB MICIIEBOTO
CaMOBPSIIyBaHHsI, IMIJIPUEMCTB, YCTaHOB, Oprasizaiiii, ciyx0oBux Ta (i3UUHUX OCI0 peueid,
KOITIi JTOKYMEHTIB, B1JIOMOCTEH, BHCHOBKIB €KCIEpPTIB, BHCHOBKIB pEBi3iid, aKTIB TEPEBIPOK;
IHII{IOBaHHS NMPOBEACHHS CIIAYUX (PO3LIYKOBUX) JIH, HETJIACHUX CIIIYMX (PO3IUIYKOBUX) il Ta
IHITUX TPOIECYaTbHUX i, a TaKOXX MIJISXOM 3IIMCHEHHS IHIIUX Mid, K1 3[aTHI 3a0€3MeYUTH
MOJaHHSI Cydy HAJICKHHX 1 JONMYyCTUMHX JOKa3iB. Jlo ocTaHHIX i, SIKI € HOBHUMH MJIA
3aKOHOJIaBYO0i MOJIEN1 JISIIbHOCTI 3aXMCHUKA B KPUMIHAJILHOMY IIpolieci YKpaiHH, 30KpemMa, ClIif
BITHECTH OTPUMAaHHS 3aXMCHUKOM Ha MIJCTaBl yXBaJW CIIAYOTO CyIIl YM CyIy THMYacOBOTO
JOCTYIY JIO pedeid 1 TIOKYMEHTIB Ta MPOBEICHHS 3a HEOOXTHOCT1 X BUIMKH, 3AJIy4€HHS] CTOPOHOIO
3aXUCTY €KCIepTa sl TPOBEACHHS €KCIIEPTU3H, 10 MOXKe OyTH 3AIMCHEHO SK Ha JIOTOBIPHUX
3acajax, Tak 1 3a KJIOMOTaHHSAM CTOPOHHU 3aXUCTy 3a YXBaJOk ciigyoro cyani. Ha mo3utuBHy
OIIIHKY 3aciIyroBye i nepemgodauene 4. 5 ct. 46 KIIK Ykpainu npaBuio npo Te, M0 3aXUCHUK Mae
MpaBO MaTH KOH(QIEHLIHe Mo0aueHHs 3 MiZ03pIoBaHUM 0e3 J03BOJIy CIIIIUOro, a BiIMOBA BiJ
3axycHUKa a00 HOro 3amiHa MOBHMHHA B1IOYBAaTHCSl BUKJIIOYHO B MPHUCYTHOCT1 3aXMCHHKA IICIs
HaJaHHS MOXJIMBOCTI KOH(ineHUiHOTO cnuikyBaHHA (4. 2 cT. 54 KIIK Ykpainu).

Bkazani 3akoHOJaBuYl HOBallli, YSABISETHCS, CIHPHUSIIOTH €(QEKTUBHOCTI 3axXHCTYy B
KpUMIHAJIBHOMY MPOIECI Ta CTBOPIOIOTh HEOOXIAHE MIAIPYHTA Ul peanizalii 3aXUCHUKOM HOro
nporecyainbHoi (yHKIl, sIka B CHJIy OCOOJMBOI 3HAYYyHIOCTI Ui 3aXHCTy MpaB, CBOOOJ 1
3aKOHHHUX IHTEpECIB 0COOM B KpUMIHAJIbHOMY MPOBAPKEHHI € KOHCTUTYL1HHOI0. Cripusie 3aXUcTy 1
PO3IIMPEHHS 3MaraJibHOCTI IiJ] Yac JOCYAOBOIO PO3CIiAyBaHHS KPUMIHAIBHUX IPAaBONOPYILEHbD,
ajke OUTBIIICTD 3aXO0/1B 3a0e3MeueHHs] KPUMIHAJIBHOTO IPOBAPKEHHS OOMPAIOThCS 3a PILICHHIM
CIIIIYOr0 CyAJl 13 3aCTOCYBAHHSM 3MarajbHOi MPOLEIYpH CYIOBOTO PO3IIISAY KIOMOTaHHS
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CTOPOHM KPHUMIHAJIBHOTO MPOBA/DKEHHS. Y4acThb 3aXMCHHKa B LIbOMY CYIOBOMY pPO3TJISAL
3a0e3mevye 3aXUCT HUM 3aKOHHUX IHTEPECiB M1JI03PIOBAHOTO.

Bonnouac, aHanizyroun KOHLIENTyallbHI MUTAHHS y4acTi CTOPOHHU 3aXUCTY B JOKa3yBaHHI
BIJIOBIAHO JI0 HOBOTO KPUMIHAJIBHOIO MPOIECYaJbHOTO 3aKOHOJABCTBA YKpaiHM, HE MOXKHA HE
3YOUHUTHUCS Ha OJIHIN mpoOieMi, sKa, YABISETbCS, € OJHIEIO 3 HAMOUIbII aKTyalbHHX B yMOBax
ChOTOJICHHS. MIeThest PO 0GMEKEHICTh 3aXHCTy B MPOCTOPO-4ACOBOMY BHMIpi, OCKIIBKH 3riHO
nependauenii KIIK Ykpainu mopneni 34iiiCHEHHSI JOCYIOBOTO PpO3CIITyBaHHS 3axXHCT HaOyBae
KOHKPETHOI MpoliecyanbHoi GopmMu Jinie micias MOBIIOMIICHHS 0co01 mpo migo3py ado micis ii
3aTpUMaHHS 3a MIJO3POI0 y BUMHEHHI 3704nHy. [Ipu 1ipoMy HEOOXITHO 3a3HAYMTH, L0 B CHILY
HU3KHA 00’ €KTUBHUX (DAaKTOPIB 3aKOHOM HE Tiepe0auyeH0 MOMEHTY ab0 CTPOKY MOBIOMJICHHS TTPO
Mi703pY (32 BUHATKOM BUIAJKY 3aTpUMaHHS 0COOM 3a MiJ03pOI0 Y BUMHEHHI 3JI0UYHMHY B OPAJIKY,
nependaueHomy crarrero 208 KIIK Vkpainn). Ha mnpaktuini A0CHTh pPO3NOBCIOJKEHOIO €
CUTYaIlisl, KO 0C001 MOBIIOMIISIETHCSA TIPO MIA03PY HAMPHUKIHII JOCYAOBOTO PO3CIiAyBaHHS, a
3r0JIOM CKJIaJa€Tbcs OOBUHYBAJIbHUI aKT, SKUM HANpPaBISEThCSA 10 Cydy. Y TaKUX BHIIaJKax
MOXJIMBOCTI 3aXUCTy (JaKTHYHO MIHIMI30BaHO MaikKe 0 TOTO 4Yacy, KoM oco0a Ha0yBae CTaTycy
MIZO3PIOBAHOT0, a TOMY B YKa3aHMX KpPUMIHAJbHUX IPOBAKEHHAX Yy4acTh 3aXHUCHUKA B
JIOKa3yBaHHI MiJ 4ac TOCYI0BOTO PO3CiNyBaHHS BIIOYBAETHCS JIUIIIEC HA €Tarl MOTO 3aBEPIICHHS 1
HaBpsJ 4M MOXke OyTH BHU3HAHA JOCTaTHBHOIO Ta €(PEKTHUBHOIO 3 TOUKHU 30py 3a0€3ME€UEeHHs MpaB 1
3aKOHHHUX IHTEpECIB 0COOM, CTOCOBHO SIKOT Jie-paKTo 3/A1HCHIOBATIOCS 10CYIOBE PO3CITyBaHHS.

AHaini3 3aKOHOJIaBYMX IOJIOKEHb, K1 PEryJOI0Th Y4acTh 3aXHCHUKA B JOKa3yBaHHI B
KpUMIHAJIBHOMY NPOBAKEHHI, 103BOJISIE TIMTH BUCHOBKY PO T€, IO y OUIBIIOCTI BUMAKIB BIH
MOXKE€ OTPHUMATH JIOKa3M JIMILIE OINOCEPEIKOBAHO, TOOTO peasli3ylo4yH IMpaBO KJIOMOTaTH HEpen
CIITYUM, IPOKYPOPOM ab0 CIAYUM CYAJIEI0 PO IPOBEACHHS TUX Y IHIIMX MPOLECYATbHUX .
3anpoBa/PKEHHS MapalieIbHOrO aJBOKAaTChKOTO PO3CIiAyBaHHs, PO sKe 0arato pokiB Huwiocs y
IOpUIMYHIN JIiTepaTypi (30KpeMa, NUIIXOM CaMOCTIMHOTO MPOBEIEHHS aJBOKATOM CIIIIYUX 1)
[1, C. 235], B YkpaiHi Tak 1 He BiOynocsa. Xoua il Tpeba BI3HAYMUTH, 110 B MEBHIM Mipl 1 i1es
MmarepianizoBana B KIIK Vkpainu yepe3 HamaHHS 3aXHCTY MOJKIMBOCTI CAMOCTIMHO 3allydyaTd
eKcrepTa Juisd MPOBEACHHS €KCIIEPTHU3H, 3A1MCHIOBAaTH BUIMKY pedel 1 JOKYMEHTIB Ha MicTaBi
YXBaJld CIIUOT0 CyJJIl, a TAKOK Peai30ByBaTH Ti MpaBa, CIPSIMOBaHI Ha 30MpaHHs JOKa31B, 1110
3ageximapoBano y cr. 93 KIIK Vkpainu. Pazom 3 TuM, mpoliecyaibHI MOMKJIHUBOCTI 3aXHCHHKA
CaMOCTIHHO 3aJIyUUTH €KCIepTa JUIsl MPOBEIACHHS €KCIIepTH3U O0araTto B YoMy OOMEXEH1 TUM, IO
3rigHo 10 4. 3 cr. 93 KIIK Vkpainu BiH Moxe BuUTpeOyBaTH JMIIe KOMii JOKYMEHTIB, SIKl Y
OUTBIIOCTI BHUIAJKIB, SIK CBIJUUTH IPAKTUKA, HE MOXYTb OyTH JIOCTaTHIMU JUIsl MPOBEICHHS
excrepTu3d. ToMy 1 B IIMX BHUIAAKaX 3aXUCHUK BUMYIIEHUN 3BEPHYTHCS [0 CIAYOTO 3
KJIOTIOTAHHSIM MPO HaJaHHS OPUriHAIIB JOKYMEHTIB JUIsl IPOBEACHHS BIANOBIIHOTO €KCIIEPTHOTO
JOCIIPKEHHS.

Ha oxpemy yBary 3aciayroBye BHUpIINIEHHS NHMTaHHS CTOCOBHO BH3HAYEHHS IPaBOBOi
npupoau Toro iHGOpMaIiiHOrO Marepialy, sKAW 30uMpae 3aXUCHHK M dYac 3AIMCHEHHS
KPUMIHAJIBHOTO TPOBA/PKEHHSA. AJDKe, BUXOJIYM 13 JIETaJibHOI JeQiHIlii J0Ka3iB, sKa
chopmynboBana 3akoHomaBneM y 4. 1 cr. 84 KIIK Vkpainu, nokazamMmu B KpUMIHAJIBHOMY
MpoBaJUKEHH1 € (akTUyH1 AaHi, oTpuMaHi y nependadyenomy KIIK mopsiaky, Ha miacTaBl AKX
CIITYUM, TPOKYpPOP, CHIMUMI CyAns 1 CyJ BCTaHOBIIIOIOTH HAsIBHICTh YW BIJCYTHICTh (DakTIB Ta
00CTaBHH, 10 MalOTh 3HAYEHHS JUIsI KPUMIHAJIBHOTO MPOBA/HKEHHS 1 NIATal0Th JOKa3yBaHHIO.
Pazom 3 Tum, BimnosigHo a0 4. 3 cr. 93 KIIK Vkpainu cropona 3axucrty 3aiiicHIOE 30upaHHS
JI0Ka31B IUIAXOM IPOBEJIEHHS BKAa3aHMUX Y 3aKOH1 IPOLECyalbHUX A1H. Y 3B 3Ky 3 IIUM BHHHUKAE
noTpeba B TIyMau€HHI HABEJIEHUX HOPM 3 METOI0 3 SICYBaHHS JIHCHOTO 3HAY€HHS Ta IPaBOBOi
MPUPOIU TUX MaTepianiB (pedeil 1 JOKYMEHTIB), sIKI OTPUMAHO 3aXMCHUKOM IIiJI 4yac MOro ydacri B
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KpUMIHAJIBHOMY MPOBA/KEHHI. 3 OJHOro OOKY, BUXOJASYM 13 3MICTY BKa3aHOI HOpMH CTaTTi 84
KIIK VYkpainm, ¢axtuyni gaHi HaOyBarOTh 3HAYECHHS JO0Ka3iB, KOJM HA iX MMIACTaBl CIIIYWH,
MPOKYpPOP, CIITYHN CyIas 1 Cyd BCTAaHOBIIOIOTH MpEAMET JOKa3yBaHHs, a ToMy 1 310paHi
3aXUCHUKOM (aKTHU4H1 JaHi HE MOXYTh OyTH JOKa3aMH JI0 THUX Iip, MOKHM BOHHU HE OyIyTb
BUKOPHUCTaH1 CJIITYUM, HMPOKYPOPOM, CIIAYUM CYAJACI0 YM CYIOM. 3 IHIIOrO, - 3a NpaBUIIAMHU
cratti 93 KIIK VYkpainu cropoHa 3axucTy 3[IHCHIOE 30MpaHHS caMme J0Ka3iB, a HE OyIb-IKUX
MarepiajiiB, MO0 MICTATh (DakTH4YHI JaHl, SKI MOXYTb OyTH BHKOPHUCTaHI B JOKa3zyBaHHI. Sk
ciymHO 3azHadae M.E. [lymmiio, KpuTepieM JIETITHMHOCTI JO0Ka3lB € KOMYHIKaTHBHA
PAalLlOHATIBHICTD, CYTh AKOI MOJISITAa€ y HaJlaHHI CBOOOAM B OLIIHIII JI0Ka31B 4epe3 apryMeHTalllo y
JMCKYpCl TpU BCTAHOBJIEHIN MpaBoBiil mpouexypl. Tomy I0oKa3u CiIii BU3HABATU CYJOBOMY
oprasy, He MOB’s13aHOMY 13 QYHKIIIMU KPUMIHAJIBHOTO MEPECIiAyBaHHS YU 3aXUCTy. Y 3B’S3KY 3
UM HAyKOBEIb OOTPYHTOBAHO 3rajaB HAyKOBY IIO3MIIIO BIiZOMOTO Tmporecyaricta B.A.
JlopoxoBa, sSIKUM, XapakTepuU3ylOuu I[ICHUXIUYHE B110OpakeHHs (aKTIB pealbHOi AIMCHOCTI,
HarojolyBaB, IO BOHO 3aBXKIU CyO’€KTHBHE 1 OOYMOBIIIOETHCA  IHAMBIAYaTbHUMH
0COOJIMBOCTSIMHA HEPBOBOi CUCTEMHU OKpeMoi mtoauHu. HeBumnankoo, 3aznagae M.€. llymumno, B
TEKCT1 cBOro (yHIaMEHTaJbHOTO MoHorpadiunoro pociiypkeHHs B.S. JlopoxoB BxkuBaB
CJIOBOCTIONYYEHHS «Cy/10B1 mokazm» [2, C.47].

Bkazanuii miaxix BiIOMUX BUYEHUX JI0 PO3YMIHHS JOKA31B y KPUMIHAJILHOMY NPOBAKEHHI
YSIBIISETHCA JOCUTH TUTITHUM 1 TaKvM, IO BHTIKAE 13 TIyMA4eHHS HOBITHHOTO KPUMIHAIHLHOTO
MPOIIeCyalIbHOTO 3aKOHOJAaBCTBAa YKpaiHu. Bin 3acHoByerhcs Ha momnoxkeHHsx KIIK VYkpainw,
BIJIMTOBITHO /IO SIKUX HE MOXYTh OyTH BH3HAHI JJOKAa3aMU BIIOMOCTI, 1[0 MICTATHCS B TTOKa3aHHSX,
pedax 1 JOKyMEHTax, skl He Oyl MpeaMeTroM Oe3MO0CEepeHbOTr0 AOCHILKEHHS CYAy, KpiM
Bumnajkis, nependoauenux KIIK. Cyn moxe npuiiHATH K JOKa3 MOKa3aHHA 0ci0, K1 HE JalTh iX
0e3rmocepeIHhO B CyJI0OBOMY 3acimanHi, aumie y Bunaakax, nepeadoavenunx KIIK (4. 2 cr. 23 KIIK
VYkpainu). TnymadeHHs 1IUX [OJ0XKEHb J03BOJISIE NIMTH BUCHOBKY IIPO T€, 10 CYIOBI PillIEHHS, 3a
3arajbHUM IPAaBUJIOM, MOXYTh OOIPYHTOBYBATHCS JIMILE CYIOBUMHU JI0Ka3aMH, TOOTO TUMH, IO
0e3IocepeTHhO JOCHIHKEHO CYAOM 13 JOTPUMaHHSAM IepeadadyeHoi 3aKOHOM IMPOIEeCyalbHOT
dbopmMu B yMOBaxX 3MarajibHO1 MPOLEAYpH 1 3a0€3MEUYCHHS] YYaCHUKaM CYIOBOTO 3acimaHHs Opatu
ydacTh B iX JgociipkeHHl. DakTU4HI JaHi, sIKI OTPUMAHO IMiJ] 4ac JOCYJOBOTO PO3CIiAyBaHHS
CTOPOHOI0 OOBMHYBAYEHHSI YA CTOPOHOIO 3aXHUCTY, MOKYTb MaTH JI0Ka30BE€ 3HAUEHHS JIUIIE JUIS
caMMX K€ CTOpiH, JUIsi OOIpyHTyBaHHsS iX mpaBoBoi mno3uuii. Jlokasu Ha JOCylI0BOMY
MPOBAPKECHHI, crpaBeinBo 3a3Hadyae M.€. [llymumno, OyayTs Jumie st CIIY0TO 1 MPOKypopa,
ane WMOBIpHUMHU Ui 3axucHuKa 1 cyny [2, C. 48]. BunsTkoM € BUNAIKW, IOB’s3aHl 13
HEOOX1IHICTIO OTPUMATH MOKa3aHHs CBIAKA YW MOTEPIIUIOTO MiJ Yac JOCYIOBOIO pO3CIiTyBaHHS,
SKIIO 4Yepe3 ICHyBaHHS HeOe3MeKu JJIsl JKUTTSA 1 3J0pOB’sl CBIIKAa YK MOTEPHUIOTO, iX TSKKOT
XBOpOOM, HAsIBHOCTI IHIIMX OOCTAaBHH, IIO0 MOXYTbh YHEMOXXJIMBIIIOBAaTH iX JONMUT B cydi a0o
BIUIMHYTH Ha IIOBHOTY 4YHM JOCTOBIPHICTh IIOKa3aHb, y SKHX CTOpPOHAa KPUMIHAJIHHOTO
MIPOBAKEHHS MA€ MPABO 3BEPHYTUCS JI0 CIALIYOTO CYIA1 13 KIIONOTaHHSAM MIPOBECTU JIOTUT TaKOTO
CBIJIKa YM MOTEPMIUIOTO B CYZAOBOMY 3aciJaHHI, B TOMY YHCJI1 OJTHOYACHUHN TOTUT JBOX UM OUIbIIE
BXKE€ JIOMUTAHUX 0C10. Y IbOMY BUIAAKY JOMHUT CBIIKA UM IMOTEPIUIOTO 3IHMCHIOETHCS Y CYIOBOMY
3acijaHHl B MiCLll poO3TallyBaHHS cyay abo mnepeOdyBaHHS XBOPOIO CBiJKa, MOTEPHLIOrO B
MPUCYTHOCTI CTOPIH KPUMIHAJIIBHOTO IPOBA/DKEHHS 3 JTOTPUMAHHSAM IPAaBUJ IPOBEACHHS JOMUTY
mig gac cyaoBoro po3rsiay (4. 1 cr. 225 KIIK Ykpaian). Takum urMHOM, MOKa3aHHS CBIAKA YU
MOTEPIUIOro, HaJaHl MiJ 4Yac JOCYAOBOIO pO3CIIAYBAaHHS, MOXYTh MAaTH 3HAUYEHHS CYIOBUX
J0Ka3iB JIMIIE 3a YMOBU HAJaHHA X CIIYOMY CyAJl 3 JOTPUMAaHHSM MpoliecyalibHOI (hopmu
JOMUTY B CYIOBOMY po3risal. BceraHoBuBIIM Takuil BHUHATOK 13 3arajJlbHOTO IpaBujia
0e310cepeIHbOr0 JOCIIIKEHHS JOKa31B Cy/10M, IKUW 3/11IHCHIOE CyIOBUN PO3IJIs KPUMIHAIBLHOTO
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MPOBAPKCHHS, 3aKOHOJIaBEIlb, 3 OJJTHOTO OOKY BpaxyBaB Ti1 HEBIIKJIAJHI1 BUIAJKHU, 32 SIKUX JOIHT
CBIJIKAa YW MOTEPIUIOTO € HEOOXIAHUM, a 3 1HIIOTO — 3 METOI0 HAJaHHS TAaKUM MOKA3aHHSM CHJIN
CyJIOBUX JI0OKa3iB MepeAdaynMB BHUKIIOYHO CYJIOBY MPOLEAYPY iX OTpUMaHHS. 3a HasBHOCTI
BIIMOBIIHUX ITIICTaB KJIOMOTAHHS MPO JOTHUT CBIAKA YHM MOTEPHUIOTO CIITYUM CYIJICI0 MOXKE
3asBUTH CTOPOHA 3aXWUCTy. B OUIBIIOCTI IHIIWX BUMAIKIB, KOJU CBIIOK YU MOTEPIUIMH B 3MO31
JaBaTH IIOKa3aHHS B MalOyTHbOMY CYJOBOMY pO3IJISl, CTOPOHA 3aXHUCTy MOXKE 3asBUTHU
KJIOMOTAaHHA Mpo iX JOMNUT CIIAYUM 3 METO (GOpPMYBaHHS Yy CTOPOHU OOBHUHYBAYCHHS
BIIMTOBIIHOTO YSIBJIIGHHSI WIOJO HAsABHOCTI OOCTaBHH, SKI CBIiq4aTh Ha KOPUCTHh 3aXHCTY
nigo3pioBaHoro. CaMOCTIHHO JONMUTATH CBIAKA YU MOTEPIIUIOrO 3aXUCHUK HE BIIpaBl, IpOTE
BiAnoBiAHO A0 4. 8 cr. 95 KIIK Vkpainum y HbOro € MOXIJIMBICTH OTPUMATH Bl YYaCHUKIB
KPUMIHAJIBHOTO IMPOBA/UKEHHSI Ta IHIIMX OCI0 3a iX 3roJI0I0 MOSCHEHHS, SIKI HE € JKEPEIoM
JI0Ka3iB.

CucremMHu# aHalli3 3a3HaYEHUX HOPM JI0KAa30BOT0O IIpaBa J103BOJISIE JIMTH BUCHOBKY IIPO T€,
10 CTOPOHA 3aXMCTY TiJ Yac JOCYJO0BOTO PO3CIiAyBaHHsS 30Mpae HE JOKa3H, a BIAOMOCTI PO
¢dakTu, AK1 NUIAraoTh T0Ka3yBaHHIO. Takl BigoMocTi (popMalli3yloThes y BIANOBIIHUX peyax 1
nokymeHTax (Mmatepianax). Cuiy mgo0ka3iB (CylOBHX) Taki MaTepiai OTPUMYIOTH JIUIIIE MICHS iX
0e31ocepeIHbOr0 JOCIIKEHHS Ta OLIIHKU CYJOM B YMOBAax CYJOBOIO pPO3IJIAy KPUMIHAIBHOTO
npoBa/pkeHHsT (200 3a HAsABHOCTI mependadeHuX 3aKOHOM IICTaB — CIIYAM CYHICH0 3a
MpaBUJIaMU CYAOBOTO po3risany). 3a npaBuiamu ctarti 94 KIIK Ykpainu koxHUN T0Ka3 MiisArae
OI[HII1 3 TOYKU 30PY HAJIEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI, a CYKYIHICTh 310paHuX JOKa3iB
— 3 TOYKH 30pYy JAOCTAaTHOCTI Ta B3a€MO3B’SI3KYy JUISl MPUNHATTS BIAMNOBIIHOTO MPOIECYaIbHOTO
pILICHHS.

Takuif BHCHOBOK, Ha Hamly IyMKY, OOYMOBJIEHO KOHIENTYaJIbHOIO 3MIHOKO MIAXOJIB
3aKOHOJABIS 10 3aKPIIIEHHS HOPMATUBHOI MOJEN 3/1ICHEHHS! KPUMIHAIBHOTO MPOBA/KEHHS B
cyni nepuoi iHctanuii. KoHuentyansHuil xapakrep 3MiH, IO BIAOYJIUCS 13 MPUHHATTAM HOBOTO
KPUMIHAJIBHOTO MPOLIECYaIbHOTO 3aKOHO/IaBCTBa Y KpaiHu, NoJsrae B HacTynHomy. [lo-nepiie, Ha
Bigminy Bin KIIK Vkpainu 1960 p., ctopoHa oOBUHYBaueHHsS HAampaBisie 10 CyAy HE BCl
MaTrepiaiy KpUMIHAIBHOT CIIpaBH, a Jiniile OOBUHYBAIBHUH akT 1 mepeadaueHi crarrero 291 KIIK
VYkpainu gofatku 10 Hboro. HananHs cyny 1HIIMX JTOKYMEHTIB A0 MOYaTKy CyJOBOTO PO3IIISAY
3a00pOHSETHCS. 310paHi CTOPOHAMH BITOMOCTI TIPO (DaKTH, JETITUMHICTh SIKHUX CaM€ SIK JOKa3iB
MO)Ke OyTHM BH3HAHA JIMILIE CYyJIOM, HAJAlOTbCI B CYAOBOMY pPO3IUIAIl KPUMIHAJIBLHOTO
MPOBA/DKEHHS JUIsl 1X Oe3MmocepeHbOro JOCHIKEHHS CYIOM 3a Y4YacTI0 CTOPIH CYyJIOBOTO
nporecy. [lo-apyre, Ha BimMiHYy Bii paHilie YUHHOI MOJENI JOKa3yBaHHS B KPUMIHAIIBHOMY
IpoLeci, HOBITHE 3aKOHOJABCTBO YKpaiHu, SIK 3a3Hayajiocsl BUIllE, 3a00pOHSE OOIPYHTOBYBATH
CyJlOBE pIIIEHHS J0Ka3aMu, skl OyJid OTpUMaHI MiJ 4ac JOCYJOBOTO PO3CHIAyBAaHHS, MPOTE HE
Oynu MpeaMeToM IOCHDKEeHHS B cyai. [lum kapauHaIbHO 3MIHEHO MPABOBE 3HAYCHHS THUX
MarepiaiiB, SKi OTpUMaHl CTOPOHAMU KpPHUMIHAJIBHOIO MPOBA/KEHHS I Yac J0CYIO0BOTO
po3ciigyBaHHs. BoHM MaroTh 3HayeHHs Jidmie 8 OOIPYHTYBAaHHS IO3MIII CTOPOHU
KPUMIHAJIBHOTO MpoBaLKeHHs. |11 00BUHYBaUY€HHS SIK MPOIECYaIbHOI (PYHKIIII, 10 IeTEPMIHY€E
3MIMCHEHHS IHIIMX MpolecyallbHUX (QYHKIINA (3aXUCTy, IPAaBOCYAJS), CYKYIHICTh HAsSBHUX Y
Marepiajax KpUMIHAJbHOTO NPOBA/KEHHS (AKTUYHMX JaHHUX, K1 MIATBEPIKYIOTh BUMHEHHS
KOHKPETHOI0 0CO00I0 KPHUMIHAJIBHOTO TMPABOIMOPYIICHHS, € JOCTaTHBOIO MPaBOBOIO MIACTABOIO
JUIA 1HILIIOBAHHS CYA0BOTO PO3IJISAYy KPUMIHAIBHOIO MPOBAKEHHS LUISIXOM HAampaBieHHS 0
cyny OOBHHYBaJbHOTO aKTy 3 BIANOBIIHMMH JOJAaTKaMW Ta 3A1ACHEHHS JOKa3yBaHHS
0OBHHYBaueHHs B cyxl. [[is 3axucTy HasBHI y HbOTO MaTepiayid, 10 MICTATh (PaKTH4HI JaHi,
SKUMH CIPOCTOBYETbCS Mif03pa ab0 TMOM’SKUIYETHCS MOXJIMBE KpUMIHAJIbHE IOKapaHHS
MiZ03PIOBAaHOr0, OOBMHYBAYEHOI'O, MalOTh 3HAYEHHS IPaBOBOi MIACTAaBU Ui 3asBICHHS
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BIANOBIAHMX KJIOMOTaHb Ta CKapr IMiJ Yac JOCYIOBOTO pO3CIiAyBaHHSA abo 3/1CHEHHS
JIOKa3yBaHHS B CyJll 1 BUKOPUCTAHHS iX AK CyJOBHX JOKa3iB. 3BAXKAIOUHM HA CKa3aHE, YSBJISETHCS
OUTBIII KOPEKTHOIO MO3UIlisl 3aKOHOJABIs, BU3HaueHa B 3akoHi Ykpainu «lIpo anBokarypy Ta
a/IBOKaTChKy JISUIBHICTBY, @ CaMe - PErJIaMeHTYI0UM MpoQeciiiHi MpaBa a/JBoKaTa, 3aKOHOJaBeIb
nependayuB He Horo mpaBo 30upaTd JI0Ka3W, a MpaBoO aJBOKara 30MpaTH BIAOMOCTI Mpo (akTu,
10 MOXKYTh OyTH BUKOpPUCTaHI K J0Ka3u (cT. 20).

Iliocymosyrwuu cxazane, HEOOXITHO 3a3HAYUTH, 110 YMHHA TIPABOBA MOJENb 3AIHCHEHHS
NOKa3yBaHHS 3aXMCHUKOM y KPUMIHAJIbHOMY IIPOBA/KEHH1 Ha/la€ HOMY HOBUX MOKJIMBOCTEH ISt
BUpIILIEHHS 3aBJaHb 3axucTy. BoHa, fK MOKa3ye MpaBO3aCTOCOBHA IIpaKTHKa, MOTpedye
MOJAJBIIONO YAOCKOHAJEHHs, IMpPOT€ TMOBHHHA BH3HAYATHUCA 3MAarajibHICTIO $K 3acajJoro
KPUMIHAJIBHOTO TPOIIECy, KA B CyAl HEepLIoi 1HCTaHIIl 32 YAHHUM 3aKOHOJIABCTBOM YKpaiHU
HaOyBa€e CUCTEMOYTBOPIOIOUOTO 3HAYEHHSL.
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DETAILS PROCEDURAL FORMS OF PROVING DEFENDERS IN CRIMINAL
PROCEEDINGS

V.TROFIMENKO

One of the stages of the judicial reform in Ukraine was the adoption of the Criminal
procedure code (hereinafter the code of criminal procedure). The current criminal procedure code
of Ukraine has significantly strengthened the principles of the adversarial system at all stages of
criminal proceedings, therefore, suffered significant changes in procedural form of the activities of
all its subjects. Is no exception and the activities of the defender, who, realizing the function of
protection, is an active participant of the criminal procedure evidence that enables it to solve the
tasks.

The study of the problem of participation of the defender in evidence in criminal
proceedings in terms of the new criminal procedural legislation of Ukraine dedicated to the
scientific works of the famous Ukrainian scientists, Y. P. Alanna, So Century. Varfolomeeva, B.
N. Girka, C. G. Goncharenko, Y. M. Prosavage, L. M. Loboiko, such as Nora, Acting Cinderella,
L. D. Udalova, M. E. Shumylo, O. G. Yanovsky, etc. However, this issue is so complex and
multidimensional that many more years will be relevant for further research on the basis of which
should be to develop a common approach to the understanding of a number of legislative
regulations governing the procedural activity of the defender and especially its participation in the
proof.

Before turning to the analysis of the procedural form of proof defender in criminal
proceedings within this scientific article, please note that the new model of its procedural activities
have been ambiguous and sometimes conflicting experts ' assessments. Some of them note that
with the adoption of the new criminal procedural legislation of Ukraine little has changed in the
legal regulation of the activities of the defender in criminal proceedings, as compared with the
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procedural capabilities of the prosecution defender almost got a new effective means of
implementing procedural security features. On the other hand indicate that protection is greatly
expanded compared to the previously applicable law. I do not claim to truth in this dispute, we
will specify only those innovations that clearly, in our opinion, indicate the modernization of the
legal regulation of the activities of the defender in the criminal process.

According'clock 3 tbsp. 93 of the criminal procedure code of Ukraine the defense collects
evidence by requesting and receiving from organs of state power, bodies of local self-government
bodies, enterprises, institutions, organizations, officials and individuals things, copies of
documents, information, and experts ' findings, conclusions of audits, audit reports; initiate
investigative (detective) actions, covert investigative (detective) actions and other proceedings,
and by carrying out other activities that are able to provide the court with relevant and admissible
evidence. Until the last actions that are new to the legislative model the activities of the defender
in criminal proceedings of Ukraine, in particular, should include obtaining a defender on the basis
of a decision of an investigating judge or a court provisional access to objects and documents and
conduct the excavation, involvement of an expert by the defense for examination that can be
performed on a contractual basis, and upon request by the defense for the ruling of the
investigative judge. On a positive assessment of the merits and provided hours 5 tbsp. 46 of the
code of criminal procedure rule that the defender has the right to have a confidential meeting with
the suspect without the permission of the investigator, and the refusal of the defender or his
replacement should occur only in the presence of a defense after allowing confidential
communication (including 2 tbsp. 54 of the criminal procedure code of Ukraine).

These legislative innovations, appear to contribute to the effectiveness of protection in the
criminal process and create the necessary conditions for the implementation of the defender of its
procedural functions, which by virtue of special importance for the protection of rights, freedoms
and legitimate interests of the individual in criminal proceedings is constitutional. Promotes the
protection and expansion of competition during the pre-trial investigation of criminal offences,
because most measures of criminal proceedings shall be elected by the decision of the
investigating judge with the use of adversarial judicial review application by the parties to the
criminal proceedings. The participation of the defender in this trial protects them legitimate
interests of the suspect.

However, analyzing the conceptual issues concerning the participation of the defense to be
proved according to the new criminal procedural legislation of Ukraine, we cannot dwell on one
issue, which it seems, is one of the most relevant in the present. We are talking about the limited
protection in space-time dimension, because according to the prescribed code of criminal
procedure of the model the implementation of the pre-trial investigation, the defense is the specific
procedural forms only after the message to the person on suspicion or after her arrest on suspicion
of a crime. It should be noted that due to a number of objective factors that the law does not
provide the time or period of notice of the charges (except in the case of detention of persons
suspected of committing crimes in the manner prescribed by article 208 of the criminal procedure
code of Ukraine). In practice, quite common situation is when the person reported suspicion at the
end of the pre-trial investigation, and subsequently prepared the indictment, submitted to the court.
In such cases, protection is actually minimized almost to the time when a person acquires the
status of a suspect, and therefore in these criminal proceedings, the participation of the defender in
evidence during pre-trial investigation is only at the stage of its completion and can hardly be
considered adequate and effective from the point of view of ensuring the rights and legitimate
interests of the person in respect of which de facto was carried out pre-trial investigation.
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Analysis of the legislative provisions governing the participation of a defender in the proof
in criminal proceedings, allows to conclude that in most cases he can get proof only indirectly,
that is, implementing the right to petition the investigator, Prosecutor or the investigating judge
about the performance of certain procedural actions. Introduction parallel attorney's investigation,
which for many years was discussed in the legal literature (in particular, by their own attorney or
investigative action) [1, p. 235], Ukraine did not happen. Although it should be noted that to a
certain extent, this idea is embodied in the code of criminal procedure of Ukraine through the
protection of the opportunity to attract the expert for examination, to carry out the seizure of
objects and documents on the basis of a decision of an investigating judge, and to implement those
rights, aimed at gathering evidence that declared in Art. 93 of the criminal procedure code of
Ukraine. However, the procedural ability of the lawyer to involve experts for examination is
largely limited by the fact that according to h 3 tbsp. 93 of the code of criminal procedure, he can
claim only copies of documents, which in most cases, as practice shows, may not be sufficient for
examination. Therefore, in these cases, the defender is forced to contact the investigator with a
request for original documents for appropriate expertise.

For individual attention, the solution of the question regarding the definition of the legal
nature of that information material that collects defender during the criminal proceedings. In fact,
based on the legal definition of evidence, which is formulated by the legislator in h 1 tbsp. 84 code
of criminal procedure, evidence in criminal proceedings, evidence is obtained in accordance with
the code of criminal procedure order, on the basis of which the investigator, Prosecutor,
investigating judge and the court establish the existence or absence of facts and circumstances
relevant to the criminal proceedings and subject to proof. However, according to H. 3 tbsp. 93 of
the criminal procedure code of Ukraine the defense collects evidence by conducting specified in
the law proceedings. In this regard, there is a need in the interpretation of the above rules in order
to clarify the actual values and the legal nature of those materials (items and documents) that are
received by the defender during his participation in criminal proceedings. On the one hand, based
on the content of the specified provisions of article 84 of the code of criminal procedure, the actual
data become important evidence, when on the basis of the investigator, Prosecutor, investigating
judge and the court set the subject of proof, and therefore collected by the defender evidence may
not be evidence until such time as they will be used by the investigator, Prosecutor, investigative
judge or the court. On the other hand, according to the rules of article 93 of the criminal procedure
code of Ukraine the defense collects it is evidence, not of any materials containing the actual data,
which can be used in the proof. As rightly said M. E. Shumylo, the criterion for the legitimacy of
the evidence is communicative rationality, the essence of which is to provide freedom in the
evaluation of evidence through argumentation in discourse with the established legal procedure.
Therefore, evidence should recognize a judicial body, not associated with the functions of criminal
prosecution or defence. In this regard, the scientist rightly remembered a scientific position known
processualist C. J. Dorokhov, who, describing the psychic reflection of the facts of reality,
emphasized that it is always subjective and conditional on individual characteristics of the nervous
system of the individual. It is no coincidence, says M. E. Shumylo, in his fundamental text
monographic studies C. J. Romm used the phrase "forensic evidence" [2, p. 47].

This approach is known scientists to the understanding of evidence in criminal proceedings
seems to be a very fruitful and that derived from the interpretation of the latest criminal procedural
legislation of Ukraine. It is based on the provisions of the criminal procedure code of Ukraine,
according to which can not be considered as evidence of the information contained in the
testimony, things and documents that were not subject to the direct study of the court, except as
provided in the code of criminal procedure. The court may accept as evidence the testimony of
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persons who do not give them directly in court, only in the cases stipulated by the code of criminal
procedure (including 2 tbsp. 23 of the CPC of Ukraine). The interpretation of these provisions
allows to conclude that judicial decisions, as a General rule, can only settle forensic evidence, i.e.
those that directly examined by the court with respect prescribed by law procedural form in terms
of adversarial procedure and to ensure that trial participants to participate in their study. The actual
data obtained during pre-trial investigation by the prosecution or the defense may have evidentiary
value only for the same parties, the rationale for their legal position. Evidence at pretrial
proceedings, rightly notes M. E. Shumylo, will be only for the investigator and the Prosecutor, but
likely for a defender and court [2, p. 48]. The exceptions are cases associated with the need to
obtain the testimony of the witness or victim during the pre-trial investigation, if the existence of
hazards to life and health of the witness or victim, a serious illness, there are other circumstances
that may make it impossible for them questioning in court or to affect the weight or credibility of
the testimony, in which the side of the criminal proceedings has the right to appeal to the
investigative judge with a request to interview the witness or victim in court, including the
simultaneous interrogation of two or more already interrogated persons. In this case, the
interrogation of the witness or victim is in court at the location of the court or stay patient witness,
victim in the presence of the parties to criminal proceedings in compliance with the rules of
interrogation during the trial (including 1 tbsp. 225 of the criminal procedure code of Ukraine).
Thus, the testimony of the witness or victim, the data in the pre-trial investigation, can have a
value of forensic evidence only, provided that their investigator judges with all the procedural
forms of questioning in the trial. Once established, the exception to the General rule of direct
examination of the evidence by the court, which exercises judicial proceedings criminal
proceedings, the legislator, on the one hand took into account those urgent cases in which the
questioning of a witness or victim is necessary, and on the other, with the aim of providing such
an indication of the strength of the forensic evidence provided exclusively judicial procedure of
obtaining them. If there are appropriate grounds for the request for examination of a witness or
victim, the investigating judge may declare the defense. In most other cases, when a witness or
victim in the state to testify in the upcoming trial, the defense may make a motion about their
interrogation the investigator with the purpose of forming the prosecution insight into the
circumstances that evidence in favor of the suspect. To independently interrogate the witness or
victim, the defender has no right, however, in accordance with h 8 tbsp. 95 of the criminal
procedure code of Ukraine it is possible to obtain from the participants in criminal proceedings
and other persons with their consent explanations, which are not a source of evidence.

Systematic analysis of these provisions of the law of evidence allows us to conclude that
the defence during the pre-trial investigation gathers evidence and information about the facts to
be proved. Such information are formalized in the relevant things and documents (materials).
Strength of the evidence (forensic) such materials will receive only after direct study and
evaluation by the Tribunal in the trial of criminal proceedings (or if there are statutory grounds -
the investigative judge according to the rules of the trial). According to the rules of article 94 of
the criminal procedure code of Ukraine every evidence is to be assessed from the point of view of
facilities, validity, reliability, and the totality of the evidence collected from the point of view of
the adequacy and linkages to appropriate procedural decision.

This conclusion, in our opinion, due to conceptual change approaches lawmakers to
strengthen regulatory model implementation of the criminal proceedings in the court of first
instance. The conceptual nature of the changes that have occurred since the adoption of the new
criminal procedural legislation of Ukraine, is the following. First, unlike the code of criminal
procedure of 1960, the prosecution submits to the court all the materials of the criminal case, and
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only the indictment and under article 291 of the criminal procedure code of Ukraine annexes.
Provide the court with other documents before the trial is prohibited. Collected by the parties
information about the facts, the legitimacy of which exactly how evidence can be recognized only
by the court, provided in the trial of criminal proceedings for direct study by the court with
participation of the litigants. Secondly, unlike previous models of proof in criminal proceedings,
the newest legislation of Ukraine, as noted above, prohibits justify judgment evidence, which were
obtained during pre-trial investigation, but were not examined in court. This radically changed the
legal significance of those materials, which are received between parties to the criminal
proceedings at the pre-trial investigation. They have meaning only for the justification of a party
to the criminal proceedings. For charges as procedural functions, determines the performance of
other procedural functions (protection, justice, and the set is available in the materials of the
criminal proceedings evidence confirming the completion by an individual of a criminal offence is
sufficient to initiate judicial proceedings criminal proceedings by a court indictment with the
appropriate application and implementation of proving the charges in court. To protect existing
materials containing the actual data, which is refuted suspicion or softens the possible criminal
prosecution of the suspect, the accused, the relevant legal basis for application of the relevant
petitions and complaints during the pre-trial investigation or implementation of proof in court and
their use as forensic evidence. In view of the above, it seems more correct position of the
legislator defined in the Law of Ukraine "On advocacy and legal practice", namely regulating the
professional rights of the lawyer, legislator, not his right to collect evidence, and the lawyer's right
to collect information about the facts that may be used as evidence (art 20).

In summary, it should be noted that the current legal model for the delivery of evidence by
the defence counsel in criminal proceedings gives new opportunities for solving problems of
protection. She, as shows practice, requires further improvement, however, should be determined
by the competition as a principle of the criminal process, in which the court of first instance
according to the current legislation of Ukraine acquires strategic importance.
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