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W niniejszym artykule autor dokonat przegladu nowoczesnego europejskiego i krajowego podejscia do zrozumienia
podstawowych prawnych form czynnosci w postgpowaniach administracyjnych. Autor sformutowat szereg propozycji
rozwoju administracyjno-prawnych regulacji postgpowan administracyjnych i zaproponowat uchwalenie nowej ogoélnej
Ustawy o postgpowaniu administracyjnym, z uwzglednieniem doswiadczen europejskich. Autor krytycznie ocenit krajowe
do$wiadczenie rozwoju natury prawnej postgpowania administracyjnego i podjat probg okreslenia koncepeyjnych podstaw
wznowienia istoty i administracyjno-prawnej regulacji postgpowania administracyjnego na Ukrainie na podstawie
proponowanych w prawie europejskim form prawnych czynnosci procesowych w postgpowaniu administracyjnym.
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Abstract. In this article author's reviewed modern European and domestic approaches to understanding of the main
forms of procedural activities in administrative proceedings. Author's formulated a range of proposals as to development
of administrative legal regulation of administrative proceedings and proposed to adopt a new general Law on administrative
proceedings, with respect to European experience. Author’s criticized domestic experience of development of legal nature
of administrative procedures and made an attempt to define conceptual basis for renewal of the essence and administrative
legal regulation of administrative proceedings in Ukraine on the basis of the proposed in the European legislation legal
forms of procedural activities in administrative proceedings.
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AHoTanis. Y cTarTi aBTOp PO3MIAHYB CYy4aCHUH €BPONEHCHKUN 1 BITYM3HAHMHN MIX1A 0 PO3yMiHHS OCHOBHHX TIpa-
BOBHX ITpOLIECyaNbHUX (OPM JISUIBHOCTI B JIMIHICTPAaTHBHUX IPOBA/DKEHHSX. ABTOP C(HOPMYITIOBAB Psijl MPOIMO3MILIIH
IIOJI0 PO3BUTKY aJMiHICTPAaTHBHO-TIPABOBOTO PETYIIIOBAHHS aJMiHICTPATHBHHUX IPOBA/KEHb Ta 3aIllpPOIIOHYBAB IPH-
WHSITTSI HOBOTO 3arajibHOr0 3aKOHY MPO aJIMIHICTPaTHBHI POBA/KEHHSI 3 ypaxyBaHHIM €BPOIEHCHKOTrO J0CBiy. ABTO-
POM KPUTHYHO OLIHEHO BITYM3HSIHMHN JIOCBIJ] PO3BUTKY IPABOBOI IPUPON aIMIHICTPATUBHUX MIPOBAKEHB Ta 3p00ICHO
crnpoOy BU3HAYMTH KOHLENTYaIbHI IiICTaBH TOHOBIICHHS CYyTHOCTI Ta a;(MiHiCTpaTHBHO ~IIPABOBOI'O PETYJIFOBAHHS A/IMi-
HICTPAaTHBHKX TPOBA/KCHb B YKpaiHi Ha OCHOBI 3alPOIIOHOBAHMX Yy €BPONCHCHKOMY 3aKOHONABCTBI NPABOBHX (YopM
POLECYaIbHOI AIsUIbHOCTI B aIMIHICTPATHBHUX [POBA/PKCHHSIX.

Kutro4oBi ciioBa: aMiHicTpaTHBHE IPOBA/DKCHHS, aAMIHICTPATUBHA IIPOLE/yPa, AAMIHICTPATHBHUMN aKT, ACMOKpaTis,
CTaHJapTH, TIpaBa JIIOIUHHU, aJMiHICTpallis, mpoueaypHa popma, aMiHICTpaTUBHA JSUTbHICTb.

Introduction. Actuality of modern legal forms of procedural activities development in administrative proceedings
according to the European legal practice & legislative standards is substantiated by numerous publications of foreign
and domestic scientists in administrative proceedings & other types of administrative process. As for now Ukrainian
effective legislation had not performed complex transformations as to the legal form of administrative proceedings

146 © Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2021 Ne 1 (37), vol. 2

and unfortunately it's rules and important features stay bound to the previous post-Soviet tradition. In this respect new
review of modern approaches explained in European legislative acts and realized in administrative practice would
have a possibility to contribute to the development of new conceptual & doctrinal basis of transformation of legal
nature of domestic administrative procedures & development of mostly uncodified administrative proceedings.

Main part. The main aim of this article is to describe in comparative perspective existing demands as to the legal
form of administrative proceedings in European and Ukrainian legislation and administrative practice and to propose
new, effective approaches to development of conceptual basis of administrative proceedings transformation in
the Ukrainian administrative doctrine and law-enforcement practice. As to the main assignments of this article, it is
necessary to draw attention to the following most important aspects: 1) generalization of modern legislative grounds for
legal forms of administrative proceeding differentiating in European legislation; 2) description of the main demands,
standards, guaranties & presumptions as to positive administrative proceedings & to propose recommendations
and conceptual provisions as to complex transformation of administrative proceedings in Ukraine and development
of effective administrative legislation. As for the next important aspects for further scientific research, I should note
about specifics of administrative procedural documents transformation and normative fixation.

Modern legal forms of procedural activities cannot be bound by state-centered concept, implemented in the most
of effective Ukrainian legislative acts, as it lacks demands on legal certainty, reasonable time, responsibility
provisions, making it possible to realize administrative capacity of administrative body as well as of other participants
in administrative proceedings.

European legislation describes new approach to the competence of administrative bodies as to definition of new
types of administrative procedural documents ant types of administrative activities defined by the law. Instead
for a strict limitation practice, European approach proposed implementation of the principle of a free form, i.e.
upon decision of a competent body. Realization of such an approach in Ukraine is rather hard to imagine, as
positivist approach to law-thinking demands strict fixation in the law or by-law of concretized types, forma, limits
of administrative action. But still, in my opinion, Ukrainian legislation must take steps towards transformation of its
administrative proceedings rules towards modern European practice of administrative decision-making.

Generalization of modern legislative grounds for legal forms of administrative proceeding differentiating in
European legislation may be effectuated based on complex approach to positive and conflict proceedings in modern
European practice. The main forms of administrative procedural documents are differentiated by type into: a notice,
an order, a protocol, as well as others defined by the procedural law or code, stating demands as to the language,
stylistics of the proceeding.

It should be outlined, that according to the effective European practice administrative body has a discretional power
to decide upon possible types of administrative procedural documents. According to the existing rules, administrative
body stays bound by general rules of administrative proceedings defined by the law. As to the formal demands to
the essence of administrative procedural documents, it should be defined by the effective law in order to specify
the necessary type of the administrative document. But Ukrainian practice of administrative regulation of administrative
decision-making still stays on previously formed procedural rules as to the main types of administrative procedural
documents in conflict administrative proceedings. Such a state cannot contribute to development of trans-border
co-operation with administrative bodies of European Union countries in the nearest perspective.

Notice isanew form of administrative procedural decision-making, providing the participants of the administrative
proceedings with the necessary information about peculiarities of administrative proceeding. It is not bound by
formal demands defined by the law except for the notice on refusal of administrative review or the notice on
transmission to the competent body. Estonian Law “On administrative proceedings” does not preview any special
demands as to the notices taken by administrative bodies, it showed example of such an open approach to a free
form of procedural documents, based on the decision of a competent body. According to Art. 47 of the discussed law,
administrative body may define special features of a notice in case of refuse in administrative action and appropriate
administrative proceeding initiation. In general, such a type of administrative procedural documents is used for
terms prolongation issues (Art. 33), transmission of the administrative case to another competent administrative
body (Art. 79) (Asnmaa, 2005: 94). It should be generalized, that the main aim of the notice as one of the main
administrative procedural documents in administrative proceedings is to inform the society, participants about
important decisions taken.

Protocol is another important type of administrative procedural documents in administrative proceeding that
defines demands as to obligatory fixation of procedural actions. Protocol in European practice doesn 't have obligatory
character for any administrative proceeding, except as prescribed by the law. Although this type of administrative
procedural documents is well-known to the Ukrainian administrative procedural practice, although the effective
demands as to the form and essence are not the same. According to the demands of Art. 18 of the Estonian law on
administrative proceedings, protocol may be written with the purpose to fix the procedural order of an administrative
proceeding (Asnmaa, 2005: 97).

But at the same time the mentioned law has no general obligation to make such a type of document in every
administrative proceeding, so administrative bodies have a certain type of administrative discretion. Among the most
wide-spread types of administrative protocols in administrative proceedings one should also mention public concern
and initiative of a participant of administrative proceeding about protocol-based fixation of the administrative
proceeding. Another example may constitute a claim submission by any participant of the administrative proceeding
and need to submit proposals, explanations to an administrative body. And only in very rare cases, obligation to
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make a protocol of administrative proceeding is directly imposed on administrative body by the effective law. In
my opinion, such an approach shows means of significant procedural economy & providing protocol-based fixation
only in certain cases.

Administrative body possesses the right to refuse protocol-based fixation and may take opposite decision
and inform it to the participant of administrative proceeding. As mostly it my result into additional administrative
expenditures, so such administrative expenditures must be substantiated in case of their payment by public body.
Such an example is a well-grounded claim of a participant to administrative proceeding, but if a claimer asks
to make a protocol-based fixation because only of his personal interest, i.e. to have a copy of the proceeding in
written form, administrative body has the power to refuse such a claim and not to use such a form of administrative
proceeding fixation.

It should be also mentioned, that the administrative body is empowered at his own cost & decision to start protocol-
based fixation. Such a decision does not impose any additional obligations on the participants of administrative
proceeding, so administrative body only makes a notice about it and is not obliged to motivate such a decision. In
case of participation of experts, witness, oral explanations submission to administrative body, it is necessary to use
protocol-based fixation, as it concerns due process and testimony fixation.

As to the essence of the protocol according to modern European approach, administrative body is entitled to
mention time, place of procedural action, it's beginning and final point, official names of administrative proceeding
participants, names, surnames for physical persons, translators, experts, witness, and to substantiate legal grounds in
case of legal representation. The aim of the proceeding should be clearly defined and formulated in the protocol, it
is advisable to underline the kind of administrative action to be performed & fixed in the protocol of administrative
proceeding. It should also fix any claims, proposals of administrative proceeding participants during hearing the case,
as well as explanations of all another participants of administrative proceeding in a form of generalizations, and not
as word-by-word details. Protocol must be signed by a person, who made it, and not obligatory — by participant
of administrative proceeding, but preferably to provide their signatures to avoid in future any disputes about
protocol’s provisions. These rules may be taken into consideration for further reform of administrative procedural
legislation in Ukraine, as it proposes effective methods for reduction of administrative expenditures connected with
full protocol-based fixation of administrative proceedings.

Description of the main demands, standards, guaranties & presumptions as to positive administrative proceedings
may be performed according to the legislative demands stated in effective legislation of the leading European
countries. The main requirements to administrative proceedings very upon the type of administrative proceeding
and may be classified as to the essence and goal of the proceeding.

Administrative procedures can be described as a general procedural order of administrative cases hearing,
prescribed by the code or special law, defining different stages and administrative procedural documents demands.
Positive administrative proceedings may be also differentiated according to the goal of administrative decision-
making, and in such an aspect to be specified relating to the order of initiative of a private person as to hearing
of an administrative case.

Judicial administrative procedures have strict procedural rules and guaranties, realized by administrative court,
not by administrative body, judicial procedural rules and guaranties are defined according to the national standards
of administrative justice and cannot be reviewed without the parliament’s concern. Among modern special features
of judicial administrative proceedings may be underlined such important procedural principles as equality of arms,
reasonable time, implemented from court practice of the European court of human rights.

Administrative proceedings on petitions constitute a separate type of administrative proceedings that prescribes
general order for claims, petitions submission, in several European countries these proceedings are codified together
with administrative procedures, but with special acknowledgements as to the form and order of administrative
decision-making.

Amendment and, in fact, re-structuring of the Code on administrative offences of Ukraine should result
into new classification of objects of administrative legal protection, that would, finally, lead Ukrainian practice
of administrative sanctions application to a new democratic model, protecting a person, not a state, above all.
Administrative conflict proceedings need significant review of the mechanisms applied, the powers realized,
their limits and possibilities of review according to the concept of good administration, I mean, to provide at site
implementation of the mentioned concept in administrative procedures and conflict proceedings.

And finally, to propose recommendations and conceptual provisions as to complex transformation of administrative
proceedings in Ukraine and development of effective administrative legislation, it is necessary to generalize, that
only complex, integrative approach may form modern conceptual basis for reform of administrative proceedings in
Ukraine.

Democratization of administrative regulation in Ukraine had partial impact, as had been introduced only
in the spheres non-influenced by powerful oligarch structures, as the formers do not need any transformations
and development except for their own business interests (ABep’ssHoB, 2005: 52).

Another negative feature of modern Ukrainian practice in realization of administrative positive proceedings is
lack of implementation of European principles of administrative law, common to the leading European countries,
that also has strong negative effect of citizen's rights realization. For example, right to be heard, right to review
any administrative act are a rare doctrinal example, but not a legal framework necessary element, that needs further
strengthening in Ukraine.
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The same is true for implementation of modern European standards of public administration activity that is
a necessary source for real transformation of administrative proceedings in Ukraine. Such amendments should take
place at the level of the Constitution of Ukraine and substantive Laws of Ukraine “On the Cabinet of Ministers
of Ukraine”, “On central executive authorities”, “On civil service” etc.

I would suggest to develop legislative provisions, covering common features of administrative proceeding
both of conflict and non-conflict nature, as it is important to introduce a new kind of administrative proceedings,
having complex features introduced in European practice, to avoid partial implementation of European standards
of public administration activities. It could be named as Law of Ukraine “On general grounds of administrative
proceedings”, that would provide legislative grounds for implementation of good administration rules and principles
in the Ukrainian legislation, that till this time had not taken any act or by-law on this issue. The structure of such
a Law should contain chapters on the definitions used, administrative proceedings types, administrative proceedings
rules, administrative proceedings standards and principles applied administrative liability rules, administrative
review and administrative execution modes, final provisions.

General legislative framework of administrative regulation should transform according to the introduced rules
of the above-mentioned law according to the National Strategy and National Plan of administrative reform, developed
by the Cabinet of Ministers of Ukraine, differentiating independent steps of such reforms and sharply concretizing
the effects, results of such activities, their contribution and correlation with other actions of the Government
and central administrative bodies.

Codified acts of administrative legislation of Ukraine should take first positions in the proposed National Strategy
and National Plan of administrative reform, as they have prior influence on realization of administrative relations, protection
of public interests. Among them I should admit drafting Administrative procedural code of Ukraine as a necessary complex
legal normative act, defining not only general, but all necessary legal conditions, stages of administrative procedures,
and administrative decisions to be taken by administrative bodies, that would make it possible to obtain a desired effective
administrative acts during reasonable time and under effective external control of civil society.

Conclusions. The considered approaches to the administrative proceedings main types in the European countries
and in Ukraine made it possible to propose general and specific recommendations as to development of perspective
legislative law-making practice and to differentiate administrative proceedings not only within the codified
legislative acts, but to provide complex, integrative review of the essence, main types of administrative proceedings,
that would have chance to make domestic administrative legislation compatible with European standards rules.

Only a small part of administrative procedural documents in Ukraine partially correspond to the deemed criteria
of the effective European legislation, as till this time administrative procedures had not received regulation by
a general codified act, but by numerous by-laws, building strong administrative barriers to realization of individual’s
rights in administrative proceedings.

Administrative reform in Ukraine had leaded to development of certain types of administrative proceedings,
defined in the main codified acts, such as: draft Administrative procedure code, Code on administrative offences
of Ukraine, Code of administrative adjudication of Ukraine, Law of Ukraine “On citizen's applications”, Law
of Ukraine “On the grounds of public health protection”, Law of Ukraine “On civil service” and a variety of others,
that still have strong impact of a former Soviet legal tradition, having strong state-centered nature, not taking into
consideration real needs of private persons and citizens.
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