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Streszczenie. Artykut analizuje tak zlozone i1 wieloaspektowe zjawisko
filozoficzne i prawne, jak prawo zwyczajowe. Rozni uczeni i badacze w duzej mierze
zglebiali ten zwyczaj i przewaznie postrzegaja go jako tradycyjny atrybut spoteczenstwa
lub integralna czes¢ kultury narodowe;.

StaraliSmy si¢ przede wszystkim skoncentrowaé na zwyczajach prawnych i
zbadac¢ je z punktu widzenia czynnikdéw naturalnych i prawnych, ktore leza u podstaw
filozoficznych podstaw istnienia §wiata 1 zycia ludzkiego, a takze w historycznej
procesji jego rozwoju, modeli relacji, w szczegdlnosci w dziedzinie prawa.

Gléwnymi czynnikami naturalnymi i prawnymi, ktore bezposrednio wptywaja na
ksztattowanie si¢ zwyczaju prawnego, jest jego tres¢ (natura) i proces jego powstania.
Przez proces powstawania zwyczaju W prawie rozumiemy jego komponent mentalny,
ktory z kolei zalezy od Natury spoteczenstwa zamieszkatego w okreslonym srodowisku
naturalnym. Dlatego podstawowg podstawa jest §rodowisko naturalne, w ktorym dana
lud (osoba), ktora zgodnie z rozwojem pewnej Natury, nabywa i formuje te inne formy
wspolistnienia, co znajduje odzwierciedlenie w zwyczaju prawnym.

Wspdtczesne zwyczaje majg naturalne pochodzenie. Warunkiem wprowadzenia i
skutecznego istnienia zwyczaju w prawie jest swiadomos¢ osoby na temat jej wiasnej
dziatalnosci (jest to takze proces gromadzenia wiedzy, umiejetnosci i kompetencji),
ktéra o znanym charakterze prowadzi do kultury zawodowe;.

Stowa Kkluczowe: prawo naturalne, czynniki, obyczaj, zwyczaj zwyczajowy, prawo.
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Abstract. The article deals with such complex and multifaceted philosophical and
legal phenomenon as custom in law. Different scholars and scientists usually examine
the custom, and mostly consider it as a traditional attribute of a society or a part of
national culture. We have tried to focus, first of all, on the custom in law and to examine
it from the standpoint of the natural and legal factors that laid down the philosophical
foundations of the world and human life, and in the historical process of its development
form models of relationships, in particular in the field of law.
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The main natural and legal factors that directly influence the formation of a
custom in law are its content (nature) and the process of its origin. By the process of the
origin of custom in law, we mean its mental component, which depends on the Nature of
a society that resides in a particular natural environment. Therefore, the primary basis is
the natural environment where the particular people live, who in accordance with the
development of the specified Nature acquire and form certain types of cohabitation,
which is reflected in the custom in law.

The modern custom in law is of natural origin. The background of the
introduction and effective existence of custom in law is a person's awareness of his or
her own activity (this is also a process of accumulating of knowledge and skills), which,
having a familiar character, leads to a professional culture.

Key words: natural law, factors, custom, custom in law, law.
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AHoTaunisi. Y crarTi, MpOaHANi30BaHO TaKe CKIaJgHEe Ta OararorpaHHe
(hinmocodcrKko-TIpaBoBe SBUIIIE K 3BUYail B IIpaBi. Pi3Hi BUeHI Ta HAYKOBIII JOCITIIKYIOTh
MEPEBAKHO 3BUYAMHMUN 3BUYAW Ta 37¢OLIBIIOrO PO3MIISIAIOTh HOTO SK TpPaTUIliHI
aTpuOyTH TOTO UM IHIIOTO CYCHIJIbCTBA YHM SIK CKJIaJOBY YaCTHHY HaliOHAJIbHOT
KyJIBTYpH. MU K Hamarajiucsi 30CepeJuTH yBary, B Ieplly 4epry, Ha 3BHuai B Ipasi Ta
JOCHITUTH HOTO 3 TMO3MIi MPUPOJHO-NPABOBUX YMHHUKIB, SIKi 3aKIalal0Th B HHOMY
¢inocodCchKi OCHOBH OYTTS CBITY Ta JKUTTA JIIOJMHHU, Ta B ICTOPHYHOMY IIPOIECiid HOro
PO3BUTKY (DOPMYIOTH MOJIEIi B3aEMOCTOCYHKIB, 30KpeMa B chepi mpasa.

lonoBHMMHU TIPUPOTHO-TIPABOBHMH YHMHHUKAMH, KA O€3MOCEPEHbO BILTUBAIOTH
Ha (GOopMyBaHHS 3BHYAIO B IIPaBi € HOro 3MicT (PUPOJIa) Ta MPOLEC HOTO MOXOIKCHHSI.
Ilix mpomecoM NOXOMKEHHS 3BHYAI0 B MpaBi MM Mae Ha yBa3i HOro MEHTAJbHY
CKJIaJIOBY, SIKa B CBOIO Uepry 3ayiexuth Bia Ilpupoan Toro cycminabcTBa, SKMHA MELIKaE
came B TOMY YH 1HIIIOMY NPUPOJHOMY cepenoBuiii. OTKe, MePIIOOCHOBOIO € MPUPOIHE
Cepe/IOBHILE Ha SKOMY MEIIKa€ TOW YW IHIIMHA HapoX, SKUHA Yy BiANOBIAHOCTI 10
OCBO€HHSI BKazaHoi [Ipupoan 3100yBae ta popmye Ti 9u iHII HOPMH CITIBKUTTS, IO ¥
BiJJOOpaka€eThCsl caMe B 3BMYAl B MPaBi.

CydacHuii 3BMuYaii B TpaBi Mae MpPUPOJHE TMOXO/KEeHHA. llepexymoBoio
3aIllpoOBa/IKCHHS Ta €(DEeKTUBHOTO iCHYBaHHS 3BHYAI0 B MPaBi € YCBIIOMIICHHS JIOAWHOIO
BJIACHOI JisUTBHOCTI (I1e TaKOX M IMPOIEC HAKOIUYEHHS 3HaHb, BMiHb T4 HABHYOK), sKa
MAaro4y 3BUYHUI XapakTep MPU3BOJUTH JI0 MPOQECIHHOT KYJIBTYPH.

KurouoBi ciioBa: nmpupoaHe npaBo, YUHHUKY, 3BHYAH, 3BU4ail B [IpaBi, IpaBo.

Introduction. In modern global processes which occur in different spheres of
human life, and in jurisprudence, in particular, it is important to refer to certain basic
foundations or origins. Such philosophical and legal terms and fundamentals include
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custom in law. The studies of the present time do not attach to this notion of essential
importance, but we would like to show the natural and legal influential factors of custom
in law, which make it possible to regulate social relations better.

Undoubtedly, the custom in law is a multidimensional concept. The process of
forming of custom in law in Ukraine has been a multi-stage process, like most legal
relations in the state and legal sphere. Therefore, we'll focus on the natural and legal
factors of influence on the said philosophical and legal phenomenon.

Questions concerning the nature of custom in law, its structural elements and
certain features that form and fill it in domestic legal literature are much debatable. For
example, Haievska T.I. pays attention to the theoretical aspects of legal custom from the
point of view of contemporary cultural science; another researcher, such as N.
Tolkachova considers the principles of the use of legal custom, as the custom of
business turnover (Encyclopedia of Modern Ukraine. 2011, p. 123) In this connection,
the question arises: "What is the custom in law (universal generalization of the concept)
and what natural and legal factors fill its essence?"

The purpose of the article is to determine, on the basis of the analysis and
systematization of literary and source studies of various scientists and other scholars
interested in the subject, the main aspects of the formation of custom in law and natural
influential factors directly relevant to the process of building custom in law and to it
effective functioning.

In view of these and other studies, we will try to reveal the role of custom in law
through the various influential natural and legal factors that fill it.

1. Content and nature of a custom in law.

In the first place, our attention will be paid to custom as a natural foundation,
which is the primary philosophical basis of the emergence of social relations, and in the
future legal also.

The custom is a set of workable behavior patterns that allow people to interact
with each other in the best way. Habit is a set of workable patterns of behavior that
allow creatures to interact with the environment in the best way (Legal Encyclopedia,
1999, p. 568, p. 570).

Also custom is sometimes understood as experience, traditions, attitudes, tastes,
norms of behavior, etc., that have evolved historically and passed down from generation
to generation; ordinary, accepted norm, demeanor, attitudes, beliefs of someone, values,
ideas, norms of behavior (Philosophical Encyclopedic Dictionary, 2002, p. 646).

Thus, in this perspective, custom becomes an element of culture. This element is
important and valuable in that, it has a historical origin, as an effective mechanism and
is transmitted through generations (it is passed down from generation to generation as
something sacred and valuable).

The same thing happens not only with simple custom, but also with custom in
law. If we consider the historical passage of law or rather the formation of written laws,
we see that the most commonly used rules of conduct (customs), which are often used
by society (that is, it has been approved for a considerable period of time) and are
effective and have general character and are embodied in legal life in the form of a
written normative rule of behavior.

The custom in law, as an element of the legal culture in one way or another, in
one form or another, is present in any society and practically touches all spheres of
human activity or existence.

74 © Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2020 Ne 1 (29)

One more meaningful and broad definition of custom is given by Toftul M.H,
according to which custom is the main form of regulation of behavior and activity of
people, which is a historically conditioned set of unwritten patterns, norms, rules of
behavior of people who have become habitual due to their repeated use during long-
lived communities, allowing people to interact effectively with each other; it is a
summary of historical experience and the beginnings of the future; stereotypical
behavior, a general, habitual style of action and behavior that is reproduced in a
particular society or social group and is necessary and familiar to its members
(Toftul M.H, 2014, p. 416).

The natural and legal feature of custom in law consists in its power, which, in
turn, depends on the mandatory nature of its use and application. The obligation of the
character of custom in law is of public importance (so to speak is over individual, as
well as law). To a certain extent, custom in law is the philosophical and legal regulator
of personal behavior, which also lays down certain foundations for social discipline, and
therefore is, at a subconscious level, the primary stage for building the legal culture of
the individual and society as a whole.

One must also not forget the moral aspect of custom in law, because morality
itself forms a behavioral aspect that is transformed from the subconscious into a social
skill (custom). It manifests itself even in the mechanical nature and the reincarnation of
morality into custom in law; a semi-automatic action that is common to many because it
contains the moral foundations brought to such frequent (automatic) repetition.

As noted above, custom is closely interdependent in its use with the world or
nature (earth) of the people who form the phenomenon. It is the natural environment that
initially builds the foundations of customs. Initially, in the ordinary life - everyday life,
and later it is transformed into the sphere of law, which is manifested in most social
relations. In the same way, the nature of custom, and of law in particular, depends on the
difference of Nature (meaning the natural colors - forests, mountains, sea, steppe, desert,
climatic conditions). From the arrangement of the earth there are the foundations of the
formation of a custom (and custom in law), which helps, first of all, to regulate not only
relationships between people, but first and foremost helps to realize the nature,
understand it and use it effectively in their lives.

The custom emerges as a method by which an individual is able to use the
benefits of nature for the common good and his or her way of life properly and fairly, as
well as people and folk. Namely, in this case, the custom is a philosophical, moral
formula (as there is the transition of custom to custom in law in the form of formed
rules-formulas, written patterns, written laws with a certain procedure for their adoption,
where also a certain aspect of custom is traced), by which a particular lifestyle of a
person is guided, not only one individual, but also the people in particular. Not
following the custom in law, entails the inactive and ineffective human activity. Such
pressure of custom in law confirms its importance and value (most often moral), as well
as the presence of coercive nature in its content.

The custom in law supports cohesion in the various fields and specializations of
law. The custom in law has in its arsenal a stabilizing element for regulating human
relations. Global processes, dynamic relationships in all spheres of human activity of the
modern era, the rapid development of scientific and technological progress negate the
importance of custom in law. However, the custom in law is a conservative regulator,
which makes it possible to overcome the cataclysms and urbanization of the modern
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world life of mankind (Hamitov, 2002, p. 222). In essence, customs in law are
conservative and do not contain the possibility of choosing a variant of behavior, its
requirements are peremptory. It also emphasizes its effectiveness, efficiency and
relevance.

Another important part of custom in law is that it embodies the connection of the
past with the future. Its main function is to retain past experience. The loss of a lawyer's
ability to manage customs in law his or her professional behavior leads to a loss of his or
her professionalism or a certain component of his or her professional culture.

However, custom in law is much more related to the practical side of a lawyer.
This applies not only to certain ritualism, although custom in law is often the result of
appropriate legal rituals, and is primarily concerned with practical experience. The
custom in law, having passed a certain test period, gives the opportunity to form a
professional and legal culture (from the past to the future).

The custom in law, while fulfilling the educational function, involves the society
in social and cultural experience, which gives the opportunity to form the legal culture in
the state.

It should also be noted about the customary style of action or behavior of the
custom in law, and to elaborate more on the content style of custom in law, because the
concept of style in relation to custom in law is a natural and legal content.

There is no doubt that these two above mentioned phenomena (style and custom)
are gradually moving from the sphere of consciousness into the habitual behavior of a
person (society) or professional activity, that can be seen in the example of custom in
law. Another important component of the custom in law is the style of thinking (it can
also be regarded as a certain excitement). As already mentioned, the style of thinking
that is laid in custom in law and outlook (relation to the outside world, national roots,
culture formed on this or that earth) are interdependent informative factors.

The style of thinking establishes certain traditions in the nature of custom in law
and in its use, which is so characteristic for jurisprudence. Such interpretations are often
applied to certain lawyers who have a particular style of conduct and activity in the legal
world or in the course of their professional activity. It is also an element of custom in
law, manifested in a particular individual or conventional style of thinking or awareness,
as well as behavior in the conduct or resolution of a particular legal situation.

The principles of attitude of the thinking subject should also be taken into
account. Sometimes, such a process can be equated with an internal imperative, which is
a profound philosophical and legal principle in the work of a lawyer. Among these
principles is the principle of complementarity. It means that any processes in any system
(and in the system of law in particular) can never be exhaustively described and
characterized from only one perspective, position or point of view (History of
Philosophy, 2016, p. 56). Namely, when using ordinary sources of law, there isn't an
exclusion the application of custom in law, as an additional source, which will only
improve and in more detail will be able to regulate legal relations.

As noted by the Austrian philosopher V. Hofkirkhner, the thinking styles may
differ, first of all, from the point of view of the relation and principles of establishing the
categories of equality and difference (Hofkirkhner V., 2009, p. 129). It is appropriate to
mention that one's own culture as a phenomenon a person begins to "see" only after
acquaintance with other cultures (comparative aspect). So the custom in law makes it
possible to see categories from different sides.
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The considerations concerning the style of thinking of the custom in law induce to
return to the problem of their relation. Thinking style as one of the factors of the
formation of custom in law is manifested and realized only where there is a choice, and
the custom in law - where the choice is not realized, but automatically (even intuitively)
fulfilled. In this interpretation, custom in law helps to make out their environment
(professional, first and foremost) and certain aspects of their life better.

That is why professionals who use the custom in law perceive it, in certain cases,
as the only possible content and form when regulating their professional activity and
social relations in particular.

Undoubtedly, that the custom in law is a certain form of search for truth in the
regulation of social relations and professional activity and is one of the many kinds of
sources that can be used in law. That is why a lawyer, can turn away from the content
and try to freely choose any legal form that, in his opinion, will express this content in
the best way. It should also be reminded that specifically historical traditional or
customary legal forms of human life are already a custom (style) of certain cultural and
historical eras for their succession.

2.The specificity of natural and legal factors of custom in law.

It includes the following components:

- the custom in law has philosophical and natural and legal character.

Based on the previous definitions of custom, there is one of the primary factors
the interaction factor. Of course, this interaction is always two-sided.

However, this interaction is not only personal (when a person communicates with
others), but also philosophical. As noted above, this is also the interaction of the
individual and the outside world. The auxiliary influential factors in the process of such
communication and in the process of knowing the world are also made. There are: the
mental and national properties of the individual, psychological features, philosophy of
human being, the environment in which this personality grows and forms.

The mentality and national component of custom in law sets priorities for the
regulation of social relations. Thus, for the Ukrainian society in law, from the mental
point of view, such philosophical and legal categories as freedom and liberty are very
important. Putting on one stage such legal phenomena as human rights, duties and
freedoms, for a Ukrainian citizen, at a subconscious level the category of freedom will
be one millimeter higher than the other two categories. Freedom of choice is also a
democratic and great opportunity to apply various factors (including custom in law) to
regulate any relationships in the state and society the custom in law is social in nature.

Basically the custom in law has the elements of social necessity that society itself
needs to regulate its actions. The custom in law reflects and consolidates what has
emerged as a result of long social and legal practice, while expressing the moral and
spiritual values of the people. Therefore, the essence and natural and legal factors
depend on the formation and the locality where these customs in law were created and
acquired the meaning, where they operate.

It cannot be forgotten in which legal family or legal system is a custom in law. As
noted above, custom in law is more conservative than other sources of law. However,
which legal system acts in the state depends partly on the philosophical and legal factors
that directly influence the ways in which the custom in law is formed and introduced.
Moral and spiritual values, both universal virtues and directly national aspects of these
values, also affect the custom in law.
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The custom in law, why is it so important and passed down from generation to
generation as usual? Because it contains the moral qualities and relationships that have
been tested over time. In the sphere of custom in law there is a moral habit, that is, the
action that has become proper or necessary (a certain need). It can be also said that the
capacity of a person which is manifested in the form of a custom remains with the
person, unlike many other actions which become unnecessary, disappear over time.

The concept of custom in law can also be defined by the concept of propensity.
The usual custom is the tendency of a person to repeat similar actions in similar
situations (however, we can see this possibility in the Anglo-Saxon legal system, where
the law is used by similarity or analogy). However, what is so important for
jurisprudence is that it is only at the level of custom (and in law, too) that actions are
maximally moral in nature. The whole cultural world in all its forms came from custom
(Edmund Husserl, 2011, p. 152).

Morality and spiritual foundations are laid down in custom of law based on skills
and knowledge in particular. However, these categories precede to the custom. Possessing
such categories (skills, knowledge) in the custom of law, the person embodies the moral
foundations with all his or her being, because, as the English philosopher Edmund Bourke
points out, custom reconciles with reality. Customs are more important than laws, because
laws depend on them. (Edmund Bourke, 2015, p.220).

The custom in law is of a human nature. However, it also contains some
subjectivism, depending on the area it is used, because it has a national and mental color.

However, having a human nature, the custom in law of each folk has its own
peculiarity, which is manifested in the fact that different people appreciate various
virtues on a different scale and use them unequally in their life activities. The dominant
character traits of different peoples have long been observed to be precisely manifested
in customs (and in custom in law in particular).

As it is known, for the Ukrainian the question of national freedom is a cornerstone
in all spheres of his life. Typical for Ukrainians is the inclination for individual freedom:
"Ukrainian mentality, since ancient times of the existence of the Ukrainian nation, is a
favorable background for the development ... of the personal nucleus of an individual
(Bondarenko O.V., 2008, p. 67).

The right of liberty sets the foundations for the common spirit of the Ukrainian
people, that is already its long-standing tradition, custom and model of building a legal
Ukrainian state.

Conclusions. A custom in law must necessarily contain an internal
(philosophical, moral, spiritual, or even national) core. Without such a spiritual and
emotional core, the custom in law loses its significance and eventually dies. At best, the
existence of a custom and the inherent potential in it allows society to transform it into a
more mature even legal form (custom in law).

The custom in law is of natural origin. The prerequisite for the introduction and
effective existence of custom in law is a person's awareness of his own activity (it is also
a process of accumulating of knowledge and skills). It also applies equally to all forms
of legal life of society and the state. However, the custom in law as its historical
precondition is not just an awareness s, but a degree of its development.

The basic principle is the natural environment on which one or another people
lives, which in accordance with the development of the specified Nature acquires and
forms certain forms of coexistence, which is reflected precisely in the custom in law.
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Therefore, custom in law is one of the main types of social regulation, a type of
organization of a real and effective and efficient process of human life and professional
activity. The objective needs of modern society, fixed in the customs of law, take the
form of legal evaluations, general natural and legal rules and regulations in the form of
philosophical and legal bases.
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HHPUPOJHO-ITPABOBI BIIVINBOBI YNHHUKHA
D®OPMYBAHHS 3BUYAIO B ITPABI

Beryn. B cyvyacHux rino0anbHHX TIpoliecax, siki BiJIOYBalOThCS B Pi3HUX cdepax
JIOACBKOTO XHUTTS, i B IOPUCHPYACHLII, 30KpeMa, BaXKJIMBO 3BEPTATHCA A0 TEBHUX
IPYHTOBHHX OCHOB YW BUTOKIB. [0 Takux ¢inocodcbKo-paBOBUX TEPMiHIB Ta OCHOB
MOJKHA BiJlHECTH 3BMYail B mpasi. JlOCHI/PKEHHS TEMEpillHBOrO Yacy He MPHIUIIOTH
BKa3aHOMY TOHSTTIO iICTOTHOT'O 3HAYEHHS, IPOTE HaM OM XOTLIOCS MOKa3aTH MPUPOJIHO -
MpaBoOBi BIUIMBOBI YMHHUKM 3BHYAI0 B TMpaBi, SKi JalOTh MOXIIHUBICTH Kparie
BPETyJIbOBYBATH CYCIIJIbHI BIIHOCHHHU.

Besnepeuno, 3Buuait B mpaBi MOHATTS OaratoacriektHe. [Ipormec dopmyBaHHS
(eHOMEHy 3BHUAIO B IIPaBi B YKpaiHi MpoxoauB OaratoeTamnHuil mpouec, sK i OUIbIIICTD
MPaBOBUX BIIHOCHH B JAep)kaBHO-TpaBoBil cdepi. Tomy, Hamia 30cepemkeHicTy Oyne
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CTOCYBaTHCS HPUPOJHO-TIPABOBUX YHMHHHUKIB BIUIMBY Ha 3a3HadeHE (iI0coPChKO-
MPaBOBE SBUIIE.

[IuTanus mpo mpupoay 3BUYAI0 B IIPaBi, PO HOTO CTPYKTYPHI €IEMEHTH Ta MEeBHI
0COOJMMBOCTI, SKi (POPMYIOTh Ta HANOBHIOKOTH HOTO Yy BITYM3HSHIA IOPHIUYHIN
mitepatypi 3HauHO auckyciiHi. Tak, Hanpukmax, ['aesceka T.I. mpuminge ysary
TEOPETUYHNM AacleKTaM MpPaBOBOTO 3BHYAI0 3 MO3MINI CYYacHOI KyJIbTYPOIOTidHOI
HayKd; IHIOMA pgocnmigHuk, gk TonkadoBa H.€. posrismae 3acaam  3acTocyBaHHS
MPABOBOTO 3BHMYAI0, SIK 3BHYAI0 AUIOBOTO 000poTy (Enyurionedis Cyuacnoi Yxpainu.
2011, ¢. 123). YV 3B’sa3ky 3 num, nocrae nutanus: «llo Take 3Bu4ail B Tpasi
(yHiBepcanbHO-y3arajJbHEHHs  MOHSATTS) Ta SAKi  NPUPOJHO-TIPABOBI  YMHHUKHU
HaTOBHIOIOTH HOTO CYTHICTH?»

MerToro cTaTTi € BU3HaYeHHsI, HA OCHOBI aHAJII3y Ta CHCTEMATH3AIlil JIiTepaTypHUX
Ta JDKEPEJO3HABUMX TMpallb PI3HUX BUEHUX Ta IHIIMX HAYKOBINB, SKiI IIKaBISATHCS
3a3HAa4YCHOI0 IMPOOJEMAaTHKOI, OCHOBHHX AacHeKTiB (opMyBaHHs 3BHYAal0 B TpaBi Ta
MPUPOAHO-TIPABOBUX BIUIMBOBHX UYMHHHKIB, SKi Oe3locepeqHbO AOTHYHI IO TPOLECY
moOymOBY 3BUYAI0 B MPaBi Ta 710 Horo e(heKTUBHOTO (PYHKIIIOHYBaHHSI.

3 ornsAy Ha i Ta iHII JOCHiHKEHHS CIPOOYEMO PO3KPHUTH POJIb 3BHYAI0 B MPaBi
Yepe3 pi3Hi BILTUBOBI IPUPOJHO-TIPABOBI YMHHUKH, SIKi HAIIOBHIOIOTHCS HOTO.

1. 3wmicr i npupona 3Bu4ai0 B npasi.

B mepmry uwepry, Hamra yBara Oyze 3BepHEHA Ha 3BHYall SK MPHUPOAHUYY 3acaiy,
sIKa € TIEPBUHHOI0 (1T0COPCHKOI0 OCHOBOKO 3aPOJIXKCHHS CYCIUIBHUX BIIHOCHH, a OTKE
B TTO/IAJIBIIIOMY i ITPaBOBUX TaKOX.

3Buvail - HaOip Tpame3NaTHUX MIA0JOHIB HOBEMIHKH, IO JO3BOJISIOTH JIFOISIM
HaWKpalldM YMHOM B3a€EMOJMISITH OJIWH 3 OJHMM. 3BMYKa - HaOIp mpare3JaTHUX
Aa0JIOHIB HOBEMIHKHU, IO J03BOJSAIOTH ICTOTaM HAMKpaIlMM YHHOM B3aEMOMISTH 3
HABKOJIHUINHIM cepenosuiieM (FOpuouuna enyuxionedis, 1999, c. 568, ¢. 570)._

Takoxx mmij 3BU4aeM 1HOJI PO3yMIOTh — JOCBIJ, TPAAHIIii, OTJISAAN, CMaKU, HOPMH
MOBEMIHKH 1 T. iH., 10 CKJIAJKCS ICTOPUYHO 1 TIEPEAAIOTHCS 3 MOKOJIHHS B MOKOJIIHHS;
3BUYaiiHA, NPUIHATa HOpMa, MaHepa MOBEAIHKH, YCTaJeHl MOTJSAN, NEePeKOHAHHS
KOTOCh, IIHHOCTI, i/Iel, HOPMHU TOBENIHKH (DinococbKuii eHnyukioneOuyHull Clo8HUK,
2002, c. 646).

Orxe, B TaKOMy pakypci 3BUYAil IMOCTae €IEMEHTOM KyJbTypH. Llei ememeHT
BaKJIMBHIA Ta IHHUHU THM, IO BiH Ma€ iCTOPUYHE IMOXO/KEHHS, K e()eKTUBHO TIF0UOT0
MeXaHi3My Ta TPOHU3YETbCS MOKONIHHAMH (/K€ TIepelacThCsl 3 TOKOJIHHS 0
MTOKOJIIHHSI, SIK IIOCh CBSAIICHHE Ta IIHHICHE).

Tex came BinOyBaeThCsl HE JIMIIE 31 MPOCTUM 3BHYAEM, alie i 3BUYAEM B TIPaBi.
SKumo po3misiaaTH iCTOPUYHE MPOXOHKEHHS TpaBa Yd CKopime GopMyBaHHS MHCAHUX
3aKOHIB, TO MU 0a4MMO, 110 HAWOIUIBIT BKUBAHI MMpaBHia MOBEIIHKHK (3BUYAT), SKi 4acTo
BUKOPHUCTOBYIOTHCSI CYCHIJIBCTBOM (TOOTO BOHO HOro CXBaJlO€ Ha HPOTA3iI MEBHOTO
3HAYHOTO MEPioAy Yacy) Ta Ji€Bi Ta HAOYBAIOTh 3aralbHOIO XapakTepy W BTUIIOIOTHCS B
MPaBOBE KHUTTS BXKE Y BUIIISAI MICAHOTO HOPMATHBHOTO TPaBHJIa IOBEIIHKH.

3BHUail B mpasi, SIK €IEMEHT BXKe MPAaBOBOI KYJIbTYPH TI€0 UM THIIOK MIpoIo i B
TUX 44 iHIUX $OpMax MPUCYTHIH B OyAb-IKOMY CYCHiJIbCTBI 1 MPAKTUYHO TOPKAETHCS
ycix cdepa JrICHKOT TiSUTHHOCTI YK iICHYBaHHS.

[Ile omHe 3MicTOBHE Ta MIMPOKe BU3HA4YEeHHs 3BHYaro nae Todptyn M. I, 3a skum
3BUYaili — OCHOBHa (OopMa pEryliOBaHHS IOBEAIHKA Ta MdiSUIBHOCTI JIIOJEH, 10
CTaHOBHTH COOOIO iICTOPUYHO 00YMOBJIEHHH HaOip HEMMCAaHUX LIA0JIOHIB, HOPM, IPaBHJI
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MOBEIHKH JIO/EH, 10 YBIMIUIM Y 3BUUKY BHACIHIJOK 0araTopa3oBOro ix 3acTOoCyBaHHS
BIIPOAOBX TPUBAJIOI'O Yacy XKUTTS IEBHOI CIIUIBHOTH, 1 JO3BOJIIOTH JTIOAIM €(EKTHBHO
B3a€EMOJISITH OAWH 3 OJHUM; BiH YOCOOJIO€ COOO0 MiJICYMOK iCTOPHYHOTO JOCBiTy Ta
3apOAKU MallOyTHBOTO; CTEPEOTUITHHI CIOCIO TTOBOHKEHHSI, 3araJIbHUM, 3BUYHUN CTHITb
Ii¥ 1 TIOBEMIHKH, SIKUIl BIATBOPIOETHCS B IEBHOMY CYCITIIILCTBI 200 comiaimbHIH TPyt i €
HeoOX1THUM 1 3BUYHHUM 1 Hioro wieHiB (Togpmyn M. I, 2014, c. 416).

[IpupoaHo-npaBoBa prca 3BUYAI0 B TIpaBi MOJIsrae B OT0 cuili. A Ta B CBOIO Yepry
3aIeKUTh BiA OOOB’S3KOBOTO XapakTepy MWOro BHKOPHCTaHHS Ta 3acTOCYBaHHS.
OO00B’3KOBICTh XapaKTepy 3BHYAI0 B MpaBi HaOyBa€ IpOMajChKOTO 3HaYeHHA (Tak O
MOBUTH CTOITh HAJAIHAWBIAyalbHUM, TaK sIK i mpaBo). [IeBHOIO Miporo 3BMYail B Mpasi
BUCTyNae (HiTocoPCHKO-PABOBUM PETYIATOPOM OCOOMCTICHOI MOBENIHKH, IO TaKOX
3aKJIa/Ia€ MEeBHI OCHOBH JJISI CYCITUTBHOI JVCITUILUTIHY, a OTKE M € Ha MiJCBIIOMOMY piBHI
TIEPBUHHMM II1a0JIeM [T TOOYIOBH ITPABOBOI KyJIBTYPH OCOOH Ta CyCITLIHCTBA B IILIIOMY.

Takox He MO)KHa 3a0yBaTH i PO MOpAJIbHUIA acleKT 3BHYAI0 B MPaBi, aJpKe came
MOpaJTb POpMY€E TIOBEIHKOBUI aCTIeKT, SIKUH TPaHC(HOPMYETBCS 3 TiICBIIOMOTO Y COMialTh-
Hy HaBWYKY (3Buuaii). Lle mposiBisieThcs HaBITHh B MEXaHIYHOMY XapakKTepi Ta MepeBTLICH]
MOpaJli B 3BMYail B MpaBi; HAMBaBTOMATHUYHOI Mis, sIKa € CIUIBHOIO Ui OaraTbox, 00
MICTUTh MOPaJIbHI OCHOBH JIOBEJICHI JI0 TAKOI YacTol (aBTOMATUYHO1) TOBTOPHOBAHOCTI.

Sk 3a3Havanocs BUIIE, 3BUYAl TICHO B3a€EMO3AICKHHUA y CBOEMY BHKOPHUCTAHI i3
HaBKOJHIIHIM cBiToM 4n [Ipupomoro (3eMier) Toro Hapoay, SIKUH YTBOPIOE II€ SBHIIIE.
Came mpUpoAHE cepeOBHUIIIE MEPIIONOYaTKOBO BUOYIOBYE OCHOBH 3BHYaiB. CIOYAaTKy
B 3BHYHOMY XHUTTI — moOyTi, a 3romoM TpaHchopMmyeTbes B cdepi mpasa, mo i
MIPOSIBIISIETHCS B OLTBIITICTH CYCIITBHUX BiTHOCHH.

Tak came Bix pizHocti [Ipuponu (MaeTbest Ha yBa3i NpUpPOJHE PI3HOOAPB S — JIiCH,
TOpH, MOpE, CTeM, MycTelNsl, KIIMAaTU9HI YMOBH) 3aJIeKUTh MPUPOJA 3BUYAI0 1 B TpaBi
30KkpeMa. Bix obmamroBaHOCTI 3eMITi HyTh OCHOBU YTBOPEHHS TOTO YH iHIIIOTO 3BHUYAI0
(¥ 3BMUAlO B MpaBi), SKHid JI0TIOMarae, B MEpIIy Yepry, peryIoBaTH HE JIHIIE CTOCYHKH
MiX JIIOJbMH, a TEpPUIOKIIOYOBUM MOMEHTOM JoroMarae ycBimomiroBatu [Ipupony,
po3yMitH 1i Ta e(h)eKTUBHO BUKOPUCTOBYBATH B CBOIH KUTTEISUTBHOCTI.

3BHYail OCTAE TYT SIK METOJ, 32 AJOIIOMOTOIO SIKOTO 1HIUBIA 31aTHUN MPABUIILHO,
CTpaBeJIMBO KOPUCTYBATUCS ONaraMi TPUPOIU s 3arajbHOro Ojara Ta CBOTO
YCTPOIO JKUTTS, & TaKOX Jrojel i Haponay. ToOTo, B TakOMy BHUNAAKy 3BHYail BUCTYIIA€E
(hinocodcrkoro, MopabHOK (GopMyIlor (Tak SK W BiOyBa€ThCSA Iepexi] 3BHYAIO0 B
3BHYaii B MIPaBi y BUMIISI cpOPMOBaHUX MPaBUII-HOPMYIL, MTUCAHUX HIA0JIOHIB, TMCAHUX
3aKOHIB 3 TICBHOIO MPOIEAYPOI0 1X MPUHHATTS, A€ TAKOXK MPOCITIIKOBYETHCS MEBHHUN
aCIIEeKT 3BUYAEBOCTI), 33 JOITOMOTOI0, SKOI BEIETHCS TOW YU 1HIIHH CITOCiO KUTTS 0COOH,
W He JMIIe OJHOTO IHAWBIMY, a i Hapomy 30kpema. He JoTpumaHHs 3BHYar0 B MpaBi,
TSATHE 32 cOOO00 HE JIIEBICTh Ta HE e()EeKTUBHY AiSUTLHOCTI IOAUHU. Taknuil THCK 3BHYAIO
B IIPaBi MiATBEPIXKYE HOTO BArOMiCTh Ta LIHHICTH (YacTille BCHOTO MOPAJIbHY), a TAKOXK
HasBHICTh B OTO 3MiCTi IPUMYCOBOT'O XapaKTepy.

3BHuail B MpaBi MATPUMYE 3TypTOBaHICTh y pi3HUX cdepax Ta creriamizaiisax
IOpUCHpyAeHIlii. 3Bruail B IpaBi Ma€ B CBOEMY apceHalli CTaOUII3YyIOUHMHA €JIEMEHT IS
peryJIoBaHHA JIOJACHKUX CTOCYHKIB. [ 7100abHI npolecH, AMHAMIYH] BITHOCHHH Y BCiX
cdepax KHUTTETISUTLHOCTI JIIOJMHNA CYYacHOI €MOXH, IIBUAKICHUH PO3BUTOK HAYKOBO-
TEXHIYHOTO MPOTpecy 3HEBIIbOBYIOTh 3HAUEHHS 3BUYat0 B Iipasi. [IpoTe, sikpa3 3Buyaii B
NpaBi BHUCTYNAE KOHCEPBATHBHUM PETYJSTOPOM, LIO Ja€ MOXJIHMBICTH IOJOJATH
KaTakmi3MH, ypOaHi3allifo Cy4acHOrO CBITOBOTO JKUTTS JojacTBa (Xamimos, 2002,
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C. 222). Ilo cBoiit cyTi 3BU4al B TpaBi € KOHCEPBATUBHUMH 1 HE MICTATh MOKJIMBOCTI
BHOOpY BapiaHTa MMOBEAIHKH, HOTO BUMOTH Oe3aressimiiHi. [le Takox miakpeciroe iioro
TEBICTH, €()eKTUBHICT Ta AKTyaJIbHICTb.

llle onmHi€0 Ba)KIHMBOIO 3MICTOBHO YAacCTHHOIO 3BHYAI0 B MpaBi € Te IO BIH €
BTIJICHHSIM 3B’SI3Ky MHHYJIOTo 3 MaiOyTHiM. OcHOBHa #Horo ¢yHKIis 1€ 30epekeHHs
MUHYJIOTO JOCBiAy. BTpara roprcra 3MaTHOCTI KepyBaTH y CBOil mpodeciifHi moBeAiHI
3BUYAsIMU B MIPaBi MPU3BOAUTH J0O BTPATH CBOTO MPOogecioHaizMy Yu MEeBHOI CKIIa10BOT
Horo mpodeciitHOi KyIbTypH.

[Ipote 3Bu4aii B mpaBi Habarato OLIBINE MOB’SI3aHUHA 3 TMPAKTUIHOIO CTOPOHOIO
nisubHOCTI fopucta. Lle crocyeTbes He NuIie MEeBHOI OOpSAOBOCTI YK PUTYATBHOCTI,
X04a 3BUYail B IPaBi YaCTO € HACIIIJIKOM BiJIOBITHUX MMPABOBHX OOPSJIiB Ta PUTYAIIB, a
B IEPIIY YEPry CTOCYETHCS MPAKTHYHOIO AOCBiNy. 3BUYail B IpaBi IPOMIIOBIIN IEBHUM
TepMiH BHIIPOOOBYBaHHS Ja€ MOXKIWBICTE (GopMyBaTH mpodeciiiHy Ta TpaBOBY
KYJIBTYpY (Bi MHHYJIOTO 10 MaiilOyTHBOTO).

3BHuaii B TpaBi BUKOHYIOUM BHXOBHY (YHKIIO, 3alyda€e CyCIiJIbCTBO JO
COIIaTFHOTO Ta KYJIBTYPHOTO JOCBiAy, IO Ja€ MOXIJIHBICTH (DOpPMyBaTH IPABOBY
KYJIBTYPY B J€pXKaBi.

[ToTpiOHO TaKOK BIAMITUTH PO 3BUYHUHN CTHJIb JIil UM MOBEIIHKYM 3BUYAI0 B MPaBi
Ta OUTBINI JeTaTbHO 3YMUHUTHCS Ha 3MICTOBHOCTI CTHIJIIO 3BHYAIO B TPaBi, aikKe TTOHATTS
CTUJIIO TIO BiJHOLLICHHIO JI0 3BMYAI0 B MPaBi € NPUPOJHO-NIPABOBUM HAIIOBHEHHSIM.

Besnepeuno, mo i 1Ba BUIIE BKa3zaHi ()eHOMEHU (CTWJIb Ta 3BHYAil) MOCTYIIOBO
MepexonsaTs 31 cepu CBIIOMOCTI y 3BHYHY TMOBEAIHKY OCOOM (CyCIIIbCTBA) YH
npodecifiHy TisUTbHICTB, IO W MOXKHA MMOOAYUTH Ha MPHUKIIAAl 3BHYAI0 B IpaBi. Takox
Ba)XJTMBOIO CKJIaJJOBOIO 3BMUAIO B MPaBi € CTUIb MUCIICHHS (1Ie TeX MOXKHA PO3LIHIOBATH
SIK TIEBHY Y3BHYA€HHICTh). SIK y)Ke TOBOPHIIOCS, CTUJIb MHUCIICHHSI, SIKUH 3aKiIaJeHud B
3BHYAI0 B TIpaBi i CBITOTIA] (BiAHOIIEHHS 1O HABKOJHIIHHOTO CBITY, HaIllOHAJIBHI
KOpiHHS, KyJIbTypa, ska chopmMoBaHa camMe Ha Tid 4YM IHINHA 3emii) €
B32€MO3YMOBJICHUMH 3MiCTOBHUMH HOTO (3BMYAIO B IIPABi) YNHHUKAMHU.

Ctune MHCJICHHS 3aKJIafae IMEBHI Tpaauuil y NpUpoAil 3BUYAI0 B MpaBi Ta y
mporeci HOro BUKOPUCTAHHS, L0 TaK XapakTepHO Ui ropucnpydeHuii. Yacto
BXKMBAIOTh TaKi TPaKTYBaHHS MIO/O TEBHUX IOPHCTIB, sIKi MAalOTh TOW YW 1HIIUH CTHIIb
BEJIEHHS Ta JI€BOCTI B IOPUIUYHOMY CBiTi UM i Yac BUKOHAHHs CBO€i MpodeciiHol
nisutbHOCTi. lle TakoX eneMeHT 3BHYal0 B TpaBi, SIKUM NPOSIBISETHCS B IEBHOMY
1H/IMBiyaJIbHOMY UM 3araJIbHONPUHHITOMY CTHIII MUCIICHHS YH YCBiJJOMJICHHS, 8 TAKOX
MOBE/IIHIII ITiJ] Yac BEJICHHS YU BUPINICHHS Ti€l UM 1HIIOT MPaBOBOI CUTYAIil.

Crizx TakoXX ypaxoBYBAaTH 1 MPUHIMIIN CTABJIEHHS JI0 CBOET MisUIBHOCTI cy0’€eKTa,
SIKMH MHCJIHTG. [HOI, Takuil mporiec MOKHA MPHUPIBHATH 10 BHYTPITHBOTO iMIIEpPaTUB,
SKUH € TPYHTOBHUM (DilocoChKO-TIpaBOBUM MPUHIIMIIOM B JisuTbHOCTI opucta. Cepen
TaKUX MPUHIUITB MOKHA TaKOK BUAUIMTH NPUHLIUI JIOTIOBHIOBAHOCTI. BiH o3Havae, mo
Oyap-siki mponecu B Oynp-sKMX cucreMax (i B cHCTeMi IpaBa, 30KpeMa) HiKOIH He
MOXXYyTh OyTH BHYEPIIHO OIMCaHI Ta CXapaKTepU30BaHI TUIbKM 3 SKOICh OJHIET
MEPCIEKTHBH, MO3MIII Yn TOYKHU 30py (Icmopis ¢inocoghii, 2016, c. 56). Todoro npu
BUKOPHUCTAHHI 3BHYAMHUX JKepell MpaBa, TAKOXK HE BUKIIOYEHHSIM € W 3aCTOCYBaHHS
3BMYAIO B MPaBi, K J0OAATKOBOTO JKEpea, 10 JIMIIE MOKPAIIUTh Ta OUIII JIeTaJIbHIIIE
3MOX€e BPETyJIFOBaTH ITPABOBI BITHOCHUHHU.

Sk 3a3Havae aBcTpidicekuii Pinocod B. ['odxipxHep, cTHII MUCIEHHS MOXYTb
PO3PI3HATHCS HacamIepe] 3 TOUKH 30pY CIIiBBITHOIICHHS Ta NPUHIMIIIB YCTaHOBIICHHS
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B HUX KaTeropii ogHakoBOCTi Ta BiaMiHHOCTI (1 ogxipxnep B., 2009, Nel(7), c. 129).
TyT nopeyHo 3rajaTé i Te, IO BIACHY KYJNbTYpYy SK ()CHOMEH IIIOANHA TaKOX
YCBIIOMITIOE 1 TIOYMHA€E "OaunTh" TUTBKU MICIS 3HAWOMCTBA 3 IHIIMMH KyJIBTypamu
(nopiBHsUTBHUHN acmnekT). Tak 1 3BUYail B MpaBi JJa€ MOXJIMBICTh Oa4MTH KaTeropii 3
pi3HUX OOKIB.

Buxuraneni MipKyBaHHS 00 CTHJIFO MUCJIEHHS 3BHYAIO B TIPaBi CIIOHYKAIOTH IIIE
pa3 MoBEpHYTHCS 10 MPOOJIEMH iXHBOTO CIiBBigHOMICHHs. CTHIbL MUCICHHS SIK OJUH 13
YMHHUKIB (OpPMyBaHHS 3BHYAIO0 B MPaBi NPOSIBISETHCS TA YCBINOMIIOETHCS TUIBKU TaM,
ne € BuOip, a cam 3BHYAil B MpaBi - TaM, Jie MOKJIMBICTh BUOOPY HE YCBIIOMITFOETHCS, a
AaBTOMATHYHO (HAaBITh IHTYiTUBHO) BUKOHY€EThCA. B TakoMy TpakTyBaHHI 3BHYail B MpaBi
JornomMarae kpatie opOpMHTH IXHE cepenoBuile (podeciline, B MEpIIy Yepry) Ta MeBHi
acIeKTH 1XHBOI KHUTTEmisuTbHOCTI. M TOMy (axiBiii, ki BHKOPHCTOBYIOTh 3BHHYAil B
MpaBi CIpUIMAIOTh HOTO, B TIEBHUX BUMAKAX, SIK €IMHO MOXIIUBUHN 3MICT Ta popmMy mix
Yac peryJiroBaHHs CBO€ET MpoeciiiHOl JisUIBHOCTI 1 CYCIIJIBHUX BIIHOCHH 30KpeMa.

Besnepeuno, 1o 3Bu4aii B mpaei, BUCTYIAE MEBHOIO (POPMOIO MOIIYKY ICTHHY TTiJT
Yyac peryioBaHHA CYCIUIFHUX BITHOCHH Ta MpodeciiiHOi AiSUTBHOCTI 1 € OJHUM i3 THX,
YMCIIEHHHMX BHJIB JUKEpEN, AKi MOXKHA BMKOPHMCTOBYBAaTH B IIpaBi. M ToMy  IopwcCT,
MPaBHUK MOXE BiIBEPHYTHUCS, BIICTOPOHUTHUCS BiJi KOHKPETHOTO 3MICTY i cripoOyBaTh
BUTEHO BUOpaTH OyAb-iKy MpaBoBY (hopmy, sSka, Ha WOTO AYMKY, BUPA3HUTH IIEH 3MICT
moHaikpame. Ciir TakoX HaraJaTH, Mo KOHKPETHO-ICTOPHYHI TPaJHIIiifHi 91 3BUYA€Bi
MPaBOBi POPMHU KUTTETISUTBHOCTI JIFOJCH IS IXHIX HAIAJKIB yXKe € 3BUYaeEM (CTUIISIMH )
MEBHUX KYJIbTYPHO-ICTOPHYHUX €TIOX.

2. Crnenudika npupoaHO-NPABOBUX YMHHUKIB 3BHYAI0 B MPaBi.

Bkirodae HacTyIHI CKJIAIOBI:

—  3BHYaii B IpaBi HOCUTH PiIOCOPCHKHI Ta MPUPOJHO-TIPABOBUX XapaKTep.

Buxozsiun i3 monepeaHix BH3HAYCHb 3BHYAI0, 3’SBISIETHCS OJWH 3 TEPBHHHUX
YUHHUKIB — YMHHHUK B3a€MOJil. 3BUYAHHO I B3a€EMOJIsl € 3aBXKIU JIBOXCTOPOHHBOIO.
[Ipore 1151 B3a€MO/Iisi HOCUTH HE JIMIIE OCOOUCTICHUM xapakTep (Koju ocoba 3aiHCHIoE
KOMYHIKaIlito 3 iHIIHMHU ocobamu), a i dinocopcbkmit. OCKINBKH SK 3a3HAYANOCS BHIIE
1€ TAKOXX B3aEMOMISI OCOOH 1 3 HABKOJIMIIIHIM CBITOM.

TyT TakoX YTBOPIOIOTHCS JOMOMIXHI BIUTHBOBI YNHHHUKH Y TIPOIIECI TaKOT KOMYHi-
Kallii Ta B mpoIieci Mi3HaHHS CBiTy. /[0 HMX MOXXHa BiJTHECTH: MEHTAJIbHO-HAI[IOHAJIbHI
BJIACTUBOCTI 0OCOOM, TICHXOJIOTIYHI OCOONUBOCTI, ¢inocodito OyTTs nromuHH, Oesrmoce-
PEIHBO HABKOJIUIIIHE CEPEIOBHILE, B IKOMY Il OCOOHCTICTD 3pOCTaE Ta POPMYETHCSL.

MeHTaNbHICTh Ta HaIllOHAJTBHA CKJIQJOBa 3BUYAI0 B MpaBi 3aKjiajgac MpiOpUTETH
JUISL pETYJIOBAHHS CYCIUTBHHUX BITHOCHH. Tak /Ui YKpaiHCHKOTO CYCHIJIBCTBA B MPaBi 3
MEHTAJIEHOTO OOKY JTy’Ke BaKJIMBI Taki ¢inocodchbKko-TipaBoBi KaTeropii, sk cBoboma Ta
Bouist. CTaBJIsTYM Ha OJIMH I1a0eNb Taki MPaBOBI SBHIIA K paBa, 000B’SI3KH Ta CBOOOIH
JIOJIMHY, JUIl YKpPalHChKOTO TPOMaJsIHMHA Ha IBCBIIOMOMY piBHI Oyne Ha OJWH
MUTIMETp CTOSITH KaTeropis cBOOOAM BHILE aHDX /B iHIIi. | Big Takoro po3yMiHHA #e
BUOY/ZIOBYBaHHs 1 3BHYal0 B TpaBi 1 3BUYAHOTO TPOMaJsHUHA, 1 MPAaBHUKA 30KpeMa.
CBo0Oojia BUOOpPY II€ TaKOX 1 JEMOKpaTW4Ha, 1 IIMPOKa MOXKJIHMBICTH 3aCTOCOBYBAaTH
pi3HI YMHHUKU (B TOMY YHCII 3BHYail B MpaBi) M Yac pEryIOBaHHS OyJb-sSKUX
BiTHOCHH B JIep>KaBi Ta CyCIIJIbCTBI.

—  3BHYall B IPaBi HOCUTH CYCIIJIBHUN XapakKTep.

B ocHOBI 3BHYal0 B IpaBl 3aKJIaJCHI €IEMEHTH CYCIIJIbHOI HEOOXITHOCTI, SIKI
came CyCHUILCTBO MOTpeOye sl peryoBaHHs CBOIX Jid. 3BMUail B mpaBi BijjoOpaxkae
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Ta 3aKpiIUIIOE Te, IO CKJIANOCS Yy Pe3ysbTaTi TPHUBAjOi CYCHUIbHOI Ta IOPHUIUYHOI
MIPAKTHKH, BTOOpakarouu IpH bOMY MOpAJIbHI Ta JyXOBHI MIHHOCTI Hapoxy. Tomy Bix
(hopMyBaHHS Ta MIiCIIEBOCTI, J€ IIi 3BUYai B MpaBi OyJM CTBOpEHi Ta HAOyNHM 3HAYECHHS,
Jie BOHH JiIOTh ¥ 3aJIeKUTh HOTO CYTHICTh Ta IPUPOTHO-TIPABOBI YHHHHKH.

TyT, Takok, He MOKHa 3a0yBaTH, J0 AKOI MPABOBOI CIM’1 UM IO MPABOBOi CHCTEMH
BXOIIUTh MAHWKM 3BWYAll B TpaBi. Sk 3a3Ha4yayiocsl BWINE, 3BHYAil B IpaBi Mae OUTBIIT
KOHCEpBaTWBHMI XapakTep, aHbK iHmN mxepena mpasa. [Ipore, came, sika mpaBoBa
cucTeMa i€ B JepikaBi YaCTKOBO 3aJISKHUTH BiJl (PiIOCOPCHKO-PAaBOBUX YMHHUKIB, SIKi
0e3mocepeTHRO BILTUBAIOTH Ha CIIOCOOH (popMyBaHHS Ta 3apoBaPKEHHS 3BUYAal0 B TIPaBi.

— MOpaJbHI Ta JYXOBHI IIIHHOCTI, SK 3arajlbHOJIOJICKI YECHOTH, TaK 1
Oe3nocepeIHbO HalliOHANBHI aCTIeKTH [IUX LIHHOCTEH, TEXK BILUIMBAIOTH HAa 3BUYAil B IPaBi.

3BHUUail B ipaBi, YOMY TaKUil BaXXJIMBHUI Ta EPEAA€THCA 3 TOKONIHHS B MOKOIIHHS
SIK 1 3BHUaitHui 3BM4aii? ToMy, 0 MICTHTH B cOO1 MOpaIIbHI SKOCTI Ta BiTHOCHHH, AKi
MpOUIITN BUNPOOYBaHHS dYacoM. Y cdepi 3BHYAI0 B TPaBi IMPOSBISETHCS 3BUYKA
MopalibHa, TOOTO [Iisl, IKa CTajla HAJICKHOIO Y1 MOTPiOHO0 (MeBHa MOTpeda) TaKOXK TYT
MO>KHA TOBOPHTH, IIIO 1€ TIEBHOIO MIpOIO 3[aTHICTh JIIOJMHH, SIKa caMe i TPOSBISETHCS
y (opwmi 3BuHaro, SIKMil Ha BIIMIHHO BiJl 0araTb0X iHIIUX AiH, SKI BIAMHPAIOTh, CTAIOTh
HE TIOTPiOHI, 3 YaCOM 3HUKAIOTh, 3AJTUINAETHCS IPH JIFOMHI.

[onsTTS 3BMUar0 B TpaBi TaKOX MOXKHA BU3HAUYATH 1 4epe3 MOHATTS CXIJILHICT.
3BHUaiHAH 3BUYAl — 1€ CXIIBHICTB JIFOIUHH JI0 IOBTOPHHUX OAHOTHITHUX Ail y MOMIOHAX
cuTyanisx (IpoTe IO MOXJIMBICTh MH MOXEMO OadWTH B aHTJIIOCAKCOHCHKIM IMPaBOBIH
CHCTEMI, Jie TIpaBO BHKOPHUCTOBYEThCS 3a MOAIOHICTIO uM ananorieto). [Ipote, mo Tak
BaYKITMBO ISl FOPUCTIPYJICHIIii, TaK IIe Te, [0 TIIbKHM Ha PiBHI 3BHYaro (i B paBi TakoxkK) il
HaOyBalOTh MAaKCUMAaJbHO MOPAJIBLHOTO XapakTepy. Bech CyKymHMI KynbTYpHHH CBIT y
BCIX Horo opmax npuidinos 3i 38uyaro (Eomyrno Iyccepns, 2011, c. 152).

MopanbHicTh Ta JyXOBHI OCHOBHU 3aKJaJlalOThCs y 3BHYAI0 B TpaBi Ha OCHOBI
TaKOXX BMiHb, HaBHYOK, M 3HaHb 30KkpeMa. lIpore, mi kareropii mepeayroTbh 3BHYAIO.
Bounonitoun TakuMu KaTeropisiMu (BMiHHS, HAaBUYKH, 3HAHHS) y 3BHYai B MpaBi ocoba
BTLIFOE MOpaJibHI OCHOBH BCIM CBOi1 OyTTsiM, 00, K 3a3Hayae aHTIIHCHKUN (irocod
Enmynn Bepk — 3Buuail mpumuproe 3 [IiiicHicTro. 3BM4ai OUNbII BaXkKIMBILI, aHDK
3aKOHH, 00 caMe BiJl HUX 3aKOHHU 3ajexatb. (Fomyno bepk, 2015, p. 220).

3BHUail B IpaBi HOCUTH 3arajbHONIOJCHKIIA XapakTep. [IpoTe BiH TaKoK MICTUTH 1
MEBHUH Cy0’ €KTHBI3M, B 3aJIEKHOCTI B SIKi c()epi BUKOPUCTOBYETHCS ¥ KHM, OCKLIBKH
Ma€ HalllOHAJIbHO-MEHTaJIbHE 3a0apBIICHHS.

[IpoTe Maroum 3araibHOJIOJCHKUI XapakTep, 3BUYail B MpaBi KOXKHOTO HAapOJy
Ma€ i CBOIO crienudiky, 0 BUSBISIETECSA B TOMY, IO Pi3HI HAPOIHU 3a PI3HOIO LIKAJIOK
LIHYIOTh Pi3HI YECHOTHM 1 B HEOJHAKOBI Mipi BHKOPHUCTOBYIOTH iX Yy CBOIiH
KUTTENISUTBHOCTI. JIOMiHYI0UI pUCH XapaKTepy pi3HHX HapoJliB JaBHO MOMIYE€HO, IO
sIKpa3 1 BioOpakaeThes came B 3BMUasX (1 B 3BUYAI0 B TIPaBi 30KpeMa).

Sk BiOMO, A7 yKpaiHIs TUTAaHHS HalioHaJbHOI CBOOOIM € HAPIKHUK KaMEHEM
y Bcix cdepax Horo OyTTs. XapakTepHUM Uil YKpAiHIIB € CXWIBHICTH [0
IHAMBIAyaIbHOT CcBOOOAM: “YKpalHChbKa MEHTAlbHICTh, 3 JaBHIX 4YaciB ICHyBaHHS
YKpaiHChKOi Halii, € CHPHUIATIMBEUM (QOHOM JUIsI PO3BUTKY ... OCOOHCTICHOTO sjpa
okpemoi moaunn”’ (bonodapenxo O.B., 2008, c. 67).

[IpaBo cBOGOAM sIKpa3 i 3aKiaJia€ OCHOBHU JUIsl 3aralibHOTO JIyXy YKPaiHCHKOTO
HapoXy, M0 BXE 1 € JaBHHOTO HOTO TPAJWIIEI0-3BUYAEM Ta MOJICILIIO MOOYI0BU
[IpaBOBOI YKPaiHCBKOI IEPKaABU.
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BucHoBku. 3BHYaii B mpaBi MOBHHEH OOOB’A3KOBO MICTUTH BHYTPILIHIN
(pinmocoepkmif, MopadpbHHIA, JYXOBHHW YH HAaBiTh HAIllOHAJIBHWHA) CTepXKeHb. be3
TaKOTO JTyXOBHO-€MOIIIHHOTO CTEP)KHS 3BHYail B MpaBi, BTpadae CBOIO 3HAYMMICTh Ta 3
gacoMm BimMupae. B kpamomy BUMaaKy iCHyBaHHSI 3BHYal0 Ta HAsBHOCTI B HBOMY
BHYTPIITHBOTO TOTEHINATy J03BOJISIE CYCHIIBCTBY IMEPEPOAUTH WOTO B OUIBII CTay
HaBiTh IPaBOBY (hopmy (3BHUAH B Ipasi).

3BuUail B mpaBi Mae NPUPOIHE MOXOKEHHS. [lepenyMoBoIO 3anmpoBaXKeHHS Ta
e()eKTUBHOTO iICHYBaHHS 3BHYAI0 B MPABi € YCBIIOMIICHHS JIFOIMHOKO BIIACHOI JiSUTEHOCTI
(11e TakoX ¥ mpoIleC HAKONMMYEHHS 3HaHb, BMiHb Ta HaBUYOK). Lle TakoXx B piBHIHM Mipi
BiTHOCHUTBCS JI0 BCiX (JOpPM MpaBOBOTO JKUTTS CYCIIUIBLCTBA Ta AepkaBH. [Ipore, 3Bnyait
B MpaBi B AKOCTi CBOET iCTOPUYHOI MEPEAYMOBU Ma€ HE MPOCTO YCBIIOMIICHHS, a TIEBHY
CTYIIIHB HOTO PO3BUTKY.

[lepmoocHOBOIO € TPHUPOJHE CEepPEelOBHUINE HA SKOMY MEIIKAe€ TOM YW 1HIIHN
HapOJ, SIKM y BIATOBIAHOCTI 10 OCBOEHHS BKazaHoi [Ipupoau 3m00yBae ta Gpopmye Ti
4d iHII OPMH CHIBKUTTSA IO 1 BiTOoOpaXkaeThCcsl came B 3BUYai B TIPaBi.

Omxe, 3BUYail B MpaBi BHUCTYIA€ ONHUM 3 OCHOBHHX THIIB COILIABHOI PETYIIALii,
CBOEPIHUM CIIOCOOOM OpraHizallii peanrsHOro Ta Ji€BOro i eQEeKTHBHOrO MPOIeCcy
JIFOJICBKOT KHUTTENISIBHOCTI Ta mpodeciiiHoi. OO0’ eKTHBHI MOTPeOH Cy4acHOTO CYCIiIbCTBA,
(bikCyrounch B 3BMUASX B TpaBi, IPUIMAOTh POPMY IOPUANIHUX OIIHOK, 3arallbHHUX TpH-
POHO TIPABOBUX MPABWII 1 MPAKTHIHUX TPHITUCIB Y BUTIISAL (PiTOCO(CHKO-TIPABOBUX OCHOB.

CnHcoK BUKOPHCTAHHX JuKepes:

1. JIzro6a .M., XKykoscekuii A.l., Kenesusk M.I'. (2010). Ennuxnoneniss CydacHoi YkpaiHu.
T. 10: «3» — «3op» / T'ou. peaxoi.: J[3r00a [.M., Kykoscekuii A L., XKenesusk M.I'. Ta in.; IH-
T eHIMKIONeAnIHUX nociimkens HAH Ykpainu. Kuis, 2010. 712 c.

2. Hlemmyuenko 10.C.(1999). FOpunuuna ennuknonenis. pen. 0. C. llemiyyenko [Ta iH.] ;
HAH VYkpainu, -t nepxasu i npasa im. B. M. Kopenpkoro. K. : Bun-o «Ykpaincbka
enuukioneais» iMm. M. I1. baxana, 1998-2004 T. 2 : 1 - M. 1999. 741 c.

3. ®inocodperkuit ennumkinonennyanii cnoBHuk / HAH VYkpaimm, [H-T dinocodii im. T'.C.
CkoBopogy; [penxon.: B.I. Illuakapyk (ronosa) Ta iH.]. Kuis: A6puc, 2002. VI, 742c.

4. Todptyn M. T. (2014). Cy4gacHuii cnoBHUK 3 eTuku : CrnoBHUK. Kutomup: Bug-o XKV im. L.
®panka, 2014. 416 c.

5. XawmiToB H. (2002). «3BHYaity. dinocoPchbruit CHITUKJIOTIC TUTHA
cosauk / B. 1. Iunkapyk (ron. peakon.) Ta iH. Kuis : [uctutyt ¢imocodii imeni ['puropis
CxoBopoaut HAH Vkpaiuu: Abpuc, 2002. C. 222. 742 c.

6. Icropist dinocodii. [Ipobnema moanum Ta ii Mexi. Beryn 1o dinocodebkoi antpomnoiorii sik
METAaHTPOIOJIOTIT: HaBY. 1oci0. 3i cios. / H. Xamirtos, JI.'apmaru, C.KpunoBa; mix pea. a-pa
¢inoc. Hayk, npo¢. H.XamitoBa; HAH VYkpaiuu, [H-T dinocodii im. I'.C. CxoBopoau, Har.
nen. yH-T. im. MLIL. IparomanoBa. — 4-te Bun. — Kuis: KHT, 2016. 393 c.

7. Todxipxuep B. (2009). XXutrst y cBiTi camoopraHisamii: 3MaraHHs CTHJIIB MHCJICHHS Ta
cBiToOaueHHs. [Ipaktuuna ¢inocodis. 2009, Ne 1 (7). C. 128-133.

8. I'yccepmp 3. (2011). Jlornueckue nccnenosanus. Tom I. IIpomeromeHs! kK 4ncTON JOTHKE
Ilep. ¢ mHem. O.A.bepumreiina mnoxg pea. C.JI ®panka. Hosas penakuus
P. A. I'pomoBa. M.: Akagemuueckuii mpoekt, 2011. 312c.

9. Richard Bourke (2015). Empire and Revolution: The Political Life of Edmund
Burke (Princeton University Press, 2015), pp. 220 - 221.

10. boumapenko O.B. (2008). YkpaiHcbka MEHTAIBHICTh B PO3MAITTI HAIIOHATBHUX MEHTAIbHHX
(hOpMOYTBOpPEHD W apXETHUINIB: iICTOPUKO-KYJIbTYpHUN acrnekT. ['ymaHitapauii BicHuk 3/IA:
30. Hayk. mmp. 3amopis. Aepk. iHmxk. akaa. 3amopixoksa: Buna-so 3/11A, 2008, 230c.

© Knowledge, Education, Law, Management 85


http://shron1.chtyvo.org.ua/Shynkaruk_Volodymyr/Filosofskyi_entsyklopedychnyi_slovnyk.pdf
http://shron1.chtyvo.org.ua/Shynkaruk_Volodymyr/Filosofskyi_entsyklopedychnyi_slovnyk.pdf
https://uk.wikipedia.org/wiki/%D0%A8%D0%B8%D0%BD%D0%BA%D0%B0%D1%80%D1%83%D0%BA_%D0%92%D0%BE%D0%BB%D0%BE%D0%B4%D0%B8%D0%BC%D0%B8%D1%80_%D0%86%D0%BB%D0%B0%D1%80%D1%96%D0%BE%D0%BD%D0%BE%D0%B2%D0%B8%D1%87
https://uk.wikipedia.org/wiki/%D0%86%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%82_%D1%84%D1%96%D0%BB%D0%BE%D1%81%D0%BE%D1%84%D1%96%D1%97_%D1%96%D0%BC%D0%B5%D0%BD%D1%96_%D0%93%D1%80%D0%B8%D0%B3%D0%BE%D1%80%D1%96%D1%8F_%D0%A1%D0%BA%D0%BE%D0%B2%D0%BE%D1%80%D0%BE%D0%B4%D0%B8_%D0%9D%D0%90%D0%9D_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%86%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%82_%D1%84%D1%96%D0%BB%D0%BE%D1%81%D0%BE%D1%84%D1%96%D1%97_%D1%96%D0%BC%D0%B5%D0%BD%D1%96_%D0%93%D1%80%D0%B8%D0%B3%D0%BE%D1%80%D1%96%D1%8F_%D0%A1%D0%BA%D0%BE%D0%B2%D0%BE%D1%80%D0%BE%D0%B4%D0%B8_%D0%9D%D0%90%D0%9D_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://ru.wikipedia.org/wiki/%D0%90%D0%BA%D0%B0%D0%B4%D0%B5%D0%BC%D0%B8%D1%87%D0%B5%D1%81%D0%BA%D0%B8%D0%B9_%D0%BF%D1%80%D0%BE%D0%B5%D0%BA%D1%82_(%D0%BC%D0%BE%D1%81%D0%BA%D0%BE%D0%B2%D1%81%D0%BA%D0%BE%D0%B5_%D0%B8%D0%B7%D0%B4%D0%B0%D1%82%D0%B5%D0%BB%D1%8C%D1%81%D1%82%D0%B2%D0%BE)



