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Streszczenie. Wstepna analiza stanu badan prezentowanego obszaru wywiadu
naukowego pozwala stwierdzi¢, ze problem wsparcia legislacyjnego w zakresie stosowania
operacyjnych $rodkéw poszukiwawczych w kontekscie zaktualizowanego ustawodawstwa
karnego proceduralnego Ukrainy byl badany fragmentarycznie przez naukowcow i
praktykow, poniewaz absolutna wigkszo$¢ prac naukowych opublikowanych po Kodeksie
karnym z 2012 r. Weszla w zycie, dotyczyly cech organizacyjnych i taktycznych
stosowania wspomnianych $rodkéw w zakresie wykrywania i zaprzestania okre§lonych
rodzajow przestgpstw, porownan migdzy takimi $rodkami a cichymi dziataniami
dochodzeniowymi (poszukiwawczymi), proébami usystematyzowania instrumentow
prawnych, ktoére czasowo ograniczaja prawa i wolnosci czlowieka. Analiza przepisow
prawa krajowego 1 migdzynarodowych aktow prawnych dotyczacych stosowania srodkoéw
poszukiwania operacyjnego przez jednostki Policji Krajowej w walce z przestgpczoscia na
Ukrainie. Ustanawia si¢ roznorodnos¢ i1 wiele wektorow aktow prawnych, ktore
bezposrednio lub posrednio regulujg prawne i organizacyjne zasady stosowania Srodkow
poszukiwania operacyjnego. Odrgbne przepisy dotyczace regulacji prawnej S$rodkow
operacyjnych i1 poszukiwawczych sa zawarte w Konstytucji Ukrainy, traktatach i aktach
mi¢dzynarodowych, kodeksach, ustawach Ukrainy. Rozdrobnienie aktoéw prawnych, ktore
fragmentarycznie regulujg ramy prawne w zakresie stosowania srodkéw operacyjnych i
dziatan poszukiwawczych, negatywnie wplywa na skuteczno$¢ wykorzystania wynikow
uzyskanych w dziedzinie zapobiegania przestepczosci, ktore mozna rozwigza¢ poprzez
ujednolicenie ich przepiséw w celu jednolitego stosowania metod niepublicznych zgodnie z
europejskimi standardami prawnymi. Podkreslono znaczenie uwzglednienia precedensow
mi¢dzynarodowego orzecznictwa w organizacji dzialan poszukiwawczych operacyjnych
przez jednostki Policji Panstwowej. Stwierdzono, ze skuteczno$¢ wsparcia regulacyjnego w
zakresie stosowania $rodkow poszukiwania operacyjnego przez jednostki operacyjne
Policji Krajowej zalezy od zdolnosci do zjednoczenia pozytywnych czynnikow
towarzyszacych praworzadnosci i pokonywania przeszkod oraz kierowania nimi.

Slowa Kkluczowe: regulacja legislacyjna, operacje aktywno$¢, operacje
wyszukiwania, miedzynarodowe akty prawne, jednostka operacyjna, policja Krajowa,
prawa i wolnosci cztowieka.
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Abstract. The initial analysis of the state of research of the presented area of
scientific intelligence allows to state that the problem of legislative support for the
application of operational-search measures in the context of the updated criminal
procedural legislation of Ukraine was studied by scientists and practitioners
fragmentarily, since the absolute majority of scientific works published after the 2012
Criminal Code came into force, concerned organizational and tactical features of the
application of the mentioned measures in the detection and cessation of certain types of
crimes, comparisons between such measures and silent investigative (search) actions,
attempts to systematize legal instruments that temporarily restrict human rights and
freedoms. The analysis of the provisions of national legislation and international legal
acts concerning the application of operational-search measures by units of the National
Police in the fight against crime in Ukraine. Variety and multi-vector of legal acts are
established, which directly or indirectly regulate legal and organizational principles of
application of operative-search measures. Separate provisions on the legal regulation of
operational and search measures are contained in the Constitution of Ukraine,
international treaties and acts, codes, laws of Ukraine. The fragmentation of legal acts,
which fragmentarily regulate the legal framework for the use of operational and search
measures, adversely affects the efficiency of the use of the results obtained in the field
of crime prevention, which can be solved by unifying their provisions in order to
uniformly apply non-public methods in accordance with European legal standards. The
importance of taking into account the precedents of international jurisprudence in the
organization of operational and search activities by units of the National Police is
emphasized. It is concluded that the effectiveness of regulatory support for the use of
operational-search measures by operational units of the National Police depends on the
ability to unite and direct the positive factors that accompany the rule of law and to
block the obstacles.

Keywords: legislative regulation, search activity, search operations, international
legal acts, operational unit, National police, human rights and freedoms.
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AHotauis. llepBuHHUI aHaNi3 cTaHy MOCTIIKEHHS TMPEACTABICHOTO HAIPIMY
HAyKOBOi pO3BIIKM [O3BOJISIE CTBEPIKYBaTH, MIO MNpoOJieMaTHKa 3aKOHOIABYOTO
3a0e3MeUeHHs 3aCTOCYBAaHHS OTIEPaTUBHO-PO3IIYKOBUX 3aX0/iB B YMOBaX 0Cy4YacHEHOTO
KPUMIHAIBHOTO TIPOLIECYAIbHOTO 3aKOHOJABCTBa YKpaiHM BHBYajacs BUEHHUMHU Ta
MPaKTHUKaMH  (parMeHTapHO, OCKIIBKH aOCONOTHA OiIBIIICTF HAyKOBHX Ipallb,
OTIPWJIIOTHEHHX IIicis HAaOyTTS 4YMHHOCTI KpuMiHanbHUM MpolecyaqbHHM KOJEKCOM
Vkpainm y 2012 pomi, cTocyBamacsi OpraizamiiHO-TAKTHYHHUX OCOOJIMBOCTEH
3aCTOCYBaHHS 3TaJlaHMX 3aXOfiB MpH BHIBICHHI Ta TPHUIIMHEHHI OKPEMHX BHIIB
3JI0YMHIB, NMPOBEACHHS MOPIBHAHbP MK TaKUM 3aXOJaMH Ta HEIIACHUMHU CIIIYMMU
(pO31IYyKOBUMH) AiSIMH, CIIPOO CHCTEMAaTH3aIlil MPAaBOBUX IHCTPYMEHTIB, SIKi THUMYACOBO
00MEXyIOTh TIpaBa i CBOOOMHW JIFOAWHU. 3MIHCHEHO aHalli3 IMOJIOKEHb HaIllOHAJIHHOTO
3aKOHOJIaBCTBA Ta MDKHAPOJHUX IIPABOBHX AaKTIB MIONO 3aCTOCYBAaHHS OIEPAaTHBHO-
PO3IIYKOBUX 3aX0iB miapo3auiaMu HanioHansHOT moinii y 00poTh0i i3 3I0UMHHICTIO B
VYkpaini. BcTaHOBIIEHO Pi3HOMaHITHICTD Ta 0araTOBEKTOPHICTH HOPMATHBHO-TTPABOBHX
aKTiB, sKki Oe3mocepeHbO ab0O OIMOCEPEAKOBAHO YPETyIbOBYIOTH IPaBOBI Ta
OpraHizalliifHi 3acaJl 3acTOCYBaHHS OIEPAaTUBHO-PO3IIYKOBUX 3axofiB. Okpemi
MOJIOXKEHHST IIOJ0 IPaBOBOi perJIAMEHTAIlli ONepaTHBHO-PO3UIYKOBUX  3aXOJIiB
MmicTateess B KoHerurynii YkpaiHu, MIKHapoJHHMX JOTOBOpax Ta akTa, KOJEKcaXx,
3akoHax YKpainu. Po3pi3HeHiCTh MpaBOBHX akKTiB, sIKi ()parMEHTapHO YpPEryJIbOBYIOTbH
MPaBOBi 3acajil 3aCTOCYBaHHS OIEPaTHBHO-PO3NIYKOBUX 3aXOJliB, HEraTUBHO BILJIMBAE
Ha e(EeKTHBHICTb BUKOPUCTaHHS OTPUMAHHMX pe3ynbTaTiB y cdepi OopoTredu i3
3IMIOYMHHICTIO, M0 MOXXHAa BHUPINIUTH INDIIXOM YyHiikamii iX IOII0KeHb 3 METOH
OJTHAKOBOTO 3aCTOCYBaHHsS HEIJIACHUX METO/IB Yy BiJNOBIAHOCTI J0O €BPONEHCHKUX
MPaBOBUX CTaHAAPTiB. AKIEHTOBAHO Ha BAXKJIMBOCTI BpaxyBaHHS TMPEIEIACHTIB
MDKHapOAHOI CY/I0BOi NMPAKTUKK MPU OpraHizaiii ornepaTUBHO-PO3IIYKOBOI JisUIBHOCTI
migposainamMu Hamionansnoi moginii. ITincymoBaHo, 1m0 €peKTHUBHICTH HOPMATHUBHO-
MpaBoBOrO  3a0e3leueHHs  3aCTOCYBaHHS  OINEPAaTHBHO-PO3IIYKOBUX  3aXOJIiB
OlEpaTHBHUMHU IMiapo3fainaMu HarioHanbHOI momimii  3alie)KWTh B  3aTHOCTI
00’€JHyBaTH Ta CIIPSIMOBYBATH MO3UTUBHI YMHHUKH, SIKi CYIPOBOKYIOTh JIii IpaBOBOi
HOPMH, 1 OJIOKYBATH Ti, 1[0 TIEPEIIKOKAIOTh.

KawuoBi cnoBa: 3akoHO/JaBYE  YpEryNIOBaHHsS, OINEPATHBHO-PO3IIYKOBA
JisUTBHICTD, OTIEPaTHBHO-PO3IIYKOBI 3aX0/1, MDKHAPOJHI MPaBOBI aKkTH, ONEpaTUBHUN
miaposain, HarioHanbHa noJiiis, npasa i cBOOOIM JIFOAMHU.

Introduction. Our analysis of the legislative regulation of the legal and
organizational application of operational investigative measures (OSM) has revealed a
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significant imbalance in the implementation of state policy, in particular in the field of
respect for human rights and freedoms, during the conduct of operational and search
activities (OSA) units of the National Police. The current legislative support for LDAs,
although multifaceted, does not correspond to the realities of the criminal situation in
Ukraine, since it does not contain a comprehensive approach to ensuring and regulating
modern effective measures to combat crime, and the declared legal institutions are in
some cases ineffective and morally obsolete.

The issues of legal and organizational regulation of the use of OSM were
investigated by Antonenko O.A. (2014), Babichev 0.0. (2009), Bandurka O.M. (2002,
2013), Bilichak O.A. (2009), Bochkovy O.A. (2012), Voitovich N.F. (2012), Voloshin
M.A. (2018), Gaydar A.l. (2006), Gangur N.V. (2017), Glushchenko 1.V. (2015),
Gorbachev 0.V. (2018), Gribovsky O.V. (2015), Dashkevich V.A. (2013), Demedyuk
T.S. (2011). Doroshenko P.T. (2007), Yermakov P.A. (2002), Eskov S.V. (2007),
Zhurova O.M. (2008), Kirichenko O.V. (2015, 2016), Kovalenko A.V. (2004),
Kozachenko I.P. (1995), Kondratyuk O.V. (2015), Konyushkov A. (2011), Kopilov A.
(2015), Kostenko K.G. (2008), Lepekha O.M. (2017), Litvinenko V.I. (2003), Litvinov
M.Yu (2010), Manzhay OV (2010), Mankovsky N. Y. (2016), Matvienko AA (2016),
Mishko VV (2013), Nemanov A.Yu. (2012), Nikifor-chuk D. J. (2010), Onofreychuk
A.D. (2015), Orlov Y.Yu. (2007) ), Penkov S.V. (2017), Quail M. (2013), Pogoretsky
M.A. (2005, 2018), Popov S.Yu. (2018), Rybak O.G. (2010), Romanov In O. (2019),
Rudey V.S. (2011), Sahakyan M.B. (2009), Servetckiy 1.V. (2002, 2006, 2012),
Streltsev O.M. (2008), Khankevich A.M. (2015), Kharaberyush I.F. (2006), Chaplinsky
K.A. (2003), Hat S.V. (2002), Shinkarenko I.R. (2015, 2016), Shchurat T.G. (2016),
Yakimenko G.O. (2006). Of course, this list of researchers who dealt with these issues is
not complete. Considering the significant scientific results available in the context of the
discussion of the legal issues regarding the regulation and application of the OSM as a
legal institute for combating specific types of crime and crime in Ukraine in general and
in the absence of a modern complex monographic intelligence on the subject, please
note that new criminal procedural legislation by Ukrainian law enforcement agencies
and the need to take into account international experience in domestic law the practice
we have raised is relevant.

The purpose of the article is to summarize, characterize the provisions of the
national legislation regarding the regulation of the use of operative-search measures
(OSM) units by the National Police and to propose directions for solving the problem of
increasing the efficiency of application of the studied legal institute.

Main part. The achievement of this goal implies a consistent solution of such
tasks and to summarize and characterize the legislative support for the legal regulation
of the use of OSM by units of the National Police; to formulate conclusions on
improving the effectiveness of the fight against crime by improving the legal regulation
of the use of OSM.

Taking into account the topic of the research, goals and objectives, the following
methods were used, in particular, the method of systematic and structural analysis made
it possible to investigate the theoretical nature of the RIA, which was declared in
legislative and equivalent legal acts, and was used in the processing and generalization
of empirical material regarding the legal settlement OSM; comparative, logico-legal,
logical-normative and comparative-legal methods were applied in the process of
analysis of legislative and equivalent acts, which regulate the legal and organizational
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bases of the application of OSM by units of the National Police and in formulating
conclusions on improving the effectiveness of the National Police units in the field the
fight against crime; dogmatic method - in disclosure of the content of HMOs; structural
and functional method (analysis) was applied to study the legal and organizational
foundations of the application of ARP; formal-logical method contributed to the
formulation of the conclusions of the study.

The materials of the presented research contain the scientific-theoretical basis,
which constitute the scientific works of domestic and foreign specialists in the field of
criminal procedural, criminal law, OSM, and other branch legal sciences; normative
basis, which is based on the provisions of the Constitution of Ukraine, the Criminal
Code of Ukraine, the Criminal Procedure Code of Ukraine, the current legislative and
equivalent normative legal acts that determine the criminal-legal, criminal-procedural,
operational and search principles of the application of the National Police Department
Ukraine; an empirical base based on departmental legal acts and operational
documentation of the Ministry of Internal Affairs of Ukraine, the National Police, the
Prosecutor General's Office of Ukraine; theoretical basis, which consists of separate
provisions for theses, monographs, textbooks and textbooks, collections of scientific
articles, materials that are freely available.

Due to political changes, the reform of the law enforcement system is taking
place in Ukraine today, which is practically impossible without the modern theoretical
achievements of its essence and content. Let's try to summarize and characterize
legislative normative-legal acts that directly and indirectly regulate legal and
organizational principles of the use of PPE by units of the National Police. The legal
basis for the application of OSM is the Constitution of Ukraine, international treaties
and acts ratified by Ukraine, codes, laws of Ukraine, etc. Let's look at the main ones in
more detail.

Ukraine is a democratic, rule of law state in which a person, his life and health,
honor and dignity, integrity and security are recognized as of the highest social value;
human rights and freedoms and their guarantees determine the content and orientation of
the activity of the state, and the assertion and protection of human rights and freedoms is
its main duty (Articles 1, 3 of the Constitution of Ukraine) (hereinafter - the
Constitution). All people are free and equal in their dignity and rights; Human rights and
freedoms are inalienable and inviolable; citizens have equal constitutional rights and
freedoms and are equal before the law (Article 21, first part of Article 24 of the
Constitution). The Constitution has the highest legal force and its norms are norms of
direct effect; the rule of law is recognized and enforced in Ukraine (Article 8 of the
Constitution). The inadmissibility of a person's charge of committing a crime on
evidence obtained through illicit means is a guarantee that cannot be limited. The
Constitution, while guaranteeing the rights and freedoms of a person, requires him to
behave in relation to other persons and the state as a whole, sets appropriate
requirements and restrictions. Everyone has the right to respect for his or her dignity,
liberty and security of person, everyone is guaranteed the inviolability of housing
(Article 28.1 of the Constitution, Article 29.1 of the Constitution). Everyone is obliged
to adhere strictly to the Constitution and laws of Ukraine, not to infringe on the rights
and freedoms, honor and dignity of other people (part one of Article 68 of the
Constitution). Pursuant to Article 34.2 of the Constitution, everyone has the right freely
to collect, store, use and impart information, orally, in writing or otherwise, at his or her
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choice. However, the exercise of this right may be restricted by law in the interests of
national security, territorial integrity or public order to prevent disturbance or crime, to
protect public health, to protect the reputation or rights of others, to prevent the
disclosure of confidential information, or to maintain authority and impartiality of
justice. According to the first and second paragraphs of Article 32 of the Constitution,
no one may interfere with his personal and family life except in cases provided for in the
Constitution; the collection, storage, use and dissemination of confidential information
about a person without his / her consent is prohibited, except in cases prescribed by law
and only in the interests of national security, economic well-being and human rights.
Confidential information, in particular, includes information about the person
(education, marital status, religiosity, health status, date and place of birth, property
status and other personal data). It is worth noting that regarding the impossibility of the
state bodies to interfere with the personal and family life of a person, as well as without
reason to receive personal information, the Constitutional Court of Ukraine emphasized
in subparagraph 4.2 of paragraph 4 of the motivating part of the Decision of October 6,
2010 No. 21jur / 2010 in the case of corruption offense and enforcement of anti-
corruption laws (Rishennya Konstytucijnogo Sudi Ukrayiny, 2010).

Article 31 of the Constitution guarantees to everyone the secrecy of
correspondence, telephone conversations, telegraph and other correspondence.
Exceptions may only be set by a court in cases provided for by law, with the aim of
preventing a crime or finding out the truth during a pre-trial investigation, if other means
of obtaining information cannot be obtained. The scientific position of Rudey V.S.,
which proposes under the legal nature of the constitutional principle of secrecy of
correspondence, telephone conversations, telegraphic and other correspondence of
criminal justice, to understand the political and legal requirements concerning the
protection of a person's right to secrecy of correspondence, telephone conversations,
telegraph and other correspondence determine the conditions of lawfulness of its
temporary restriction in accordance with the current legislation. The researcher, based
on the analysis of the decisions of the European Court of Human Rights (ECtHR) and
the legislation of Germany, France and the USA, determined the conditions of limitation
of human rights, namely - legality, temporality, exclusivity, validity, definition of goals,
grounds and procedures of restriction in national legislation, the availability of judicial
protection of unduly restricted individual rights (Rudey V., 2011, p.15).

In the legal regulation of both the OSM and the criminal process, there is a clear
conflict of rules protecting the rights and freedoms of the individual and the citizen. In
particular, there is an unjustified warning about the possibility of violating the rights and
freedoms of citizens while limiting the ability of authorized entities to counter crimes,
while neglecting the rights and freedoms of persons who have already been criminally
influenced by persons who exercise the restriction or prohibition of trafficking
substances (Popov S., 2018, p.7). The rights and freedoms of a person cannot be
restricted in the process of development of the legislation governing OSM,;
Confirmation of the democratic development of the legislation on crime prevention and
counteraction is the need to strengthen the guarantees of human rights and freedoms in
such most vulnerable circumstances as the carrying out of ARI... (Rybak O., 2010, p.1).
At the same time, according to O.V. Bochkova, every crime is a gross violation of the
rights and freedoms of citizens, their interests and those of the entire society. In order to
restore the violated rights and freedoms, legitimate interests in the criminal procedural
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legislation, the necessity and possibility of forced restriction of rights and freedoms of
law-abiding citizens is explicitly provided for the detection of crime and the
establishment of perpetrators (Bochkovyj O., 2012, p.1).

The ECtHR has repeatedly stated in its decisions that the admissibility of
evidence is the prerogative of national law and, as a general rule, it is for the national
courts to assess the evidence given to them, and that the procedure for the taking of
evidence provided for by national law must comply with fundamental rights, namely
freedom of the individual privacy, respect for privacy and family life, correspondence,
privacy, and the like. The Verkhovna Rada of Ukraine (VRU) legislated the powers of
law enforcement agencies to obtain factual data that can be recognized as evidence and
which the court assesses as to the legality (admissibility), as well as the competence of
prosecutors, who oversee compliance with laws by law enforcement agencies, pre-trial
investigation. The collection, verification and evaluation of evidence is only possible in
the manner prescribed by law.

The level of regulation of the rights and freedoms of citizens, as well as the
forms of their restriction at the legislative level, are not adequate to the real operative-
search environment. The legal regulation of these measures is incomplete and
contradictory, which is related to the proceduralisation of the OSM, which is an
objective trend of time (Bochkovyj O., 2012, p.10). On the other hand, a significant
prerequisite for the proper functioning of society, effective activity of state, public
organizations and structures, ensuring the realization of human rights, freedoms,
fulfillment of their duties, reliable protection of the legitimate interests of individuals
and legal entities is the problem of legality - one of the central state-legal theory (Gajdar
A., 2006, p.10).

In accordance with the above, according to the provisions of Art. 55-56 of the
Constitution, everyone is guaranteed the right to challenge in court the decisions, actions
or omissions of state authorities, local self-government bodies, officials and officials.
Everyone has the right to seek the protection of their rights with the Ombudsman. The
guarantee of respect for the rights and freedoms of citizens during the execution of the
RIA and the pre-trial investigation is the prosecutor's supervision over their
implementation. Thus, according to paragraph 4 of Part 1 of Art. 121 of the
Constitution, the prosecutor's office is entrusted with the function of supervising the
observance of laws by law enforcement bodies, investigations, and pre-trial
investigation.

Courts of general jurisdiction are vested with significant powers to uphold and
protect human rights. In particular, Article 124 of the Constitution stipulates that justice
in Ukraine is exercised exclusively by the courts. At the same time, the courts not only
ensure the human right to judicial protection, but also resolve the issue of the application
of RBD (Article 8 of the Law of Ukraine “On Operational Investigation Activity”),
measures of ensuring criminal proceedings (Article 131 of the CPC of Ukraine) and
conducting are not public investigations actions (NPIA) (Article 246 of the CPC of
Ukraine).

It is difficult to briefly describe the role of the Criminal Code of Ukraine
(Criminal Code of Ukraine) (Kryminalnyj code of Ukrayiny, 2001) and the Criminal
Procedure Code of Ukraine (CCP of Ukraine) (Kryminalnyj proceduralnyj code of
Ukrayiny, 2012) in the protection of public relations and their relationship with OSM.
We emphasize that the OSM is aimed at the detection and termination of crimes,
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warehouses and responsibility for which are established by the Criminal Code of
Ukraine, and the materials of the OSM can be used as reasons and grounds for opening
criminal proceedings and conducting pre-trial investigation, which is governed by the
provisions of the CPC of Ukraine. The adoption of the CPC of Ukraine in 2012,
according to many Ukrainian law enforcement, judicial and scientific practitioners, is a
significant historic step toward building a democratic state of law. However, despite the
generally positive comments, the current CCP of Ukraine has challenged the ambiguity
of practitioners and scholars. At the same time, the CCP of Ukraine is organically
connected with the operative-search legislation and introduces fundamental changes not
only in the criminal justice system, but also in the procedure of organizing and carrying
out RBDs, which is of particular relevance in the context of developing effective
measures to combat crime (Onofrejchuk A., 2015, p.1). ORDs and unspoken
investigative investigative actions (NSRF) are homogeneous by organizational and legal
criteria, but differ mainly in legal status and subject composition, since in RWFs the
carrying out of SRFs can be carried out only by authorized operational units, and the
NSRF by an investigator, prosecutor, prosecutor their mandate-authorized operational
unit (Pryadko V., Komarnyczka O., 2014).

The collection, storage, use and dissemination of information about the private
life of an individual without his or her consent shall not be permitted, except in cases
specified by law, and only in the interests of national security, economic well-being and
human rights (paragraph two of Article 302 of the Civil Code of Ukraine) (Cyvilnyj code
of Ukraine, 2003). According to the provisions of the Civil Code of Ukraine, the content
of the right to privacy and family life, as a type of personal non-property right, is that
the individual freely, at his own discretion, determines his behavior in the sphere of his
private life and the possibility of acquaintance with him by other persons. and has the
right to maintain the secrecy of his personal life (Articles 270, 271, 301). An individual
may not relinquish his personal non-proprietary rights and may not be deprived of those
rights (part three of Article 269 of the Civil Code of Ukraine). The personal life of an
individual is his or her behavior in the sphere of personal, family, domestic, intimate,
sociable, professional, business and other relations outside the social activity, which is
carried out, in particular, while performing the functions of the state or local self-
government bodies.

Family life means personal property and non-property relations between spouses
and other family members based on the principles set out in the Family Code of
Ukraine: each person has the right to respect for his or her family life (Article 4 (4)); no
one may interfere with his family life except in the cases established by the Constitution
of Ukraine (Article 5, paragraph 5); regulation of family relations is carried out taking
into account the right to privacy of their participants, their right to personal freedom and
inadmissibility of arbitrary interference with family life (Article 7, part four) and other
(Simejnyj kodeks Ukrayiny, 2002).

In accordance with the provisions of the Constitution of Ukraine (Article 9),
international treaties ratified by the VRU are part of the national legislation of Ukraine.
Let us analyze the provisions of international legal acts in terms of regulating the legal
possibility of temporarily restricting human rights in the context of the fight against
crime by silent methods of operational work of law enforcement agencies. It is well
known that the basis for international legal protection of human rights is the Universal
Declaration of Human Rights (Zagalna deklaraciya prav lyudyny, 1948), which states
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that everyone has the right to life, liberty and security of person (Art. 3 ); no one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment (Article
5); no one may be subjected to arbitrary arrest, detention or expulsion (Article 9); no one
may be subjected to unjustified interference with his or her personal and family life, to
unreasonable encroachment on the inviolability of his home, the secrecy of his
correspondence, or his honor and reputation. Everyone has the right to the protection of
the law against such interference or encroachment (Article 12); in the exercise of their
rights and freedoms, each person shall be subject only to such restrictions as are
prescribed by law solely for the purpose of ensuring the due recognition and respect of
the rights and freedoms of others and ensuring the just requirements of morality, public
order and general well-being in a democratic society (Article 29 § 2). ) (Zagalna
deklaraciya prav lyudyny, 1948).

The Declaration of Fundamental Principles for Justice for Victims of Crime and
Abuse of Power, adopted by UN General Assembly resolution 40/34 of 29 November
1985, obliges to promote the compliance of judicial procedures with the needs of crime
victims by taking measures to minimize the nuisance of victims and protect their lives.
when necessary and to ensure their safety, as well as the safety of their families and
witnesses on their part and their protection against intimidation and retaliation
(Deklaraciya osnovnyh pryncypiv pravuddya dlya zhertv zlochyniv i zlovzhyvannya
vladoyu, 1985).

The Naples Political Declaration and the Global Plan for Action Against
Organized Transnational Crime, adopted by United Nations General Assembly
resolution 49/159 of 23 December 1994, make recommendations to encourage members
of criminal organizations to cooperate and give evidence, including adequate programs
and advocacy programs. families and - within the limits set by national laws, the
mitigation of punishment for them in the event of their cooperation in the course of
criminal proceedings (Neapols politychna deklaraciya and Globalnyj plan dij proty org
anizovanoyi transnacionalnoyi zlochynnosti, 1994).

In the Convention against Transnational Organized Crime, Art. 2 regulates the
issue of controlled delivery, and in item 1 of Art. 20 states - “Where the fundamental
principles of its domestic legal system so permit, each State Party shall, to the extent
possible and under the conditions laid down in its domestic law, take the necessary
measures to allow the proper use of controlled supplies, and in cases where it considers
it appropriate to use other specific investigative techniques, such as electronic
surveillance or other forms of surveillance, as well as agent operations, by its competent
authorities in its territory for the effective and the fight against organized crime
”(Konvenciya proty transnacionalnoyi organizovanoyi zlochynnosti, 2000).

Another important document is the Convention for the Protection of Human
Rights and Fundamental Freedoms, which proclaims that everyone has the right to
liberty and security of person. No one shall be deprived of his liberty except in cases
established by the Convention and in accordance with the procedure laid down by law
(Article 5); everyone has the right to respect for his private and family life, his home and
his correspondence (Part 1 of Article 8). The Convention for the Protection of Human
Rights and Fundamental Freedoms stipulates that everyone has the right to respect for
his private and family life, his home and his correspondence; public authorities may not
interfere with the exercise of this right except where the intervention is carried out by
law and is necessary in a democratic society for the benefit of the national and public
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security or economic well-being of the country, for the prevention of riots or crime, for
the protection of health or morality or for the protection of the rights and freedoms of
others (Article 8) (Konvenciya pro zahyst prav lyudyny i osnhovopolozhnyh svobod,
1950).

The Convention specifies the legitimate grounds for a State's interference with a
person's use of the rights (including the use of operational (special) equipment in the
framework of investigative and / or silent criminal proceedings) is justified: when the
intervention is carried out by law (the intervention must be in accordance with the law in
force) the law, that is, the admissibility, grounds (conditions) and the procedure for
holding such an event must be provided by applicable regulations, which are accessible
to the public; provided for in certain secret instructions, and provides for the possibility
of the infringed person to challenge the measures taken by the competent public
authorities and necessary in a democratic society (that is, the law must contain a
provision that the measure involves a restriction of citizens' rights may only be carried
out to the extent necessary for the security of democratic institutions, and may be carried
out under the exceptional conditions required in a democratic society; in the interests of
national and public security or the economic well-being of the country for the prevention
of riots or crimes, for the protection of health or morals or for the protection of the rights
and freedoms of others (Part 2 of Article 8)) (Konvenciya pro zahyst prav lyudyny i
oshovopolozhnyh svobod, 1950).

The International Covenant on Civil and Political Rights states that no one shall
be subjected to arbitrary or unlawful interference with his personal and family life, to
arbitrary or unlawful encroachments on the integrity of his home or the secrecy of his
correspondence or unlawful encroachments on his honor and reputation (Article 17 § 1)
) (Mizhnarodnyj pact pro gromadyanski i politychni prava, 1966). The national
regulation of a person's right to freely collect, store, use and impart information is in
accordance with the provisions of the said act, which stipulates that everyone has the
right to express his or her views freely; this right includes the freedom to seek, receive
and impart any information and ideas, regardless of frontiers, whether orally, in writing
or by means of print or artistic expression or by any other means of your choice (Article
19, paragraph 2). The International Covenant on Civil and Political Rights states that no
one shall be subjected to arbitrary or unlawful interference with his personal and family
life, to arbitrary or unlawful encroachments on the integrity of his home, or to the
secrecy of his correspondence or unlawful encroachments on his honor and reputation
(Article 17). (Mizhnarodnyj pact pro gromadyanski i politychni prava, 1966).

The Code of Conduct for Law Enforcement Officials (Code of Conduct for the
Law Enforcement Officers, 1979) establishes the duty of the law enforcement officer to
respect and protect human dignity and to uphold and protect human rights against
others. ); confidential information received by law enforcement officials shall be kept
confidential unless otherwise required by the performance of duties or the demands of
justice; it is advisable to exercise extreme caution when storing and using such
information that is disclosed only for the performance of duties or for justice. Any
disclosure of such information for any other purpose is wholly unlawful (Art. 4) (Kodeks
Povedinky posadovyh osib z pidtrymannya pravoporyadku, 1979).

The Council of the European Union resolution "On law enforcement requests
regarding public telecommunications networks and services™ outlines issues related to
access to telecommunications, communications information, conditions of such access,
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specifies the features of the intercepted product and security of interception; defines
general rules for access to information about the subject of interception, access to
multiple and simultaneous interception; general principles for ensuring the reliability of
the interception points are formed and services are provided for encrypting the
information received. It is noted that, in accordance with national law, all types of
telecommunications may be intercepted and / or searched during the investigation (Pro
operatyvni zapyty pravooxoronnyh organiv stosovno gromadskyh telecommunicationh
merezh ta poslug, 2001 ).

In accordance with the Resolution of the Council of the European Union on the
Lawful Interception of Telecommunications, the requirements of the Member States to
ensure their legal interception of telecommunications have been defined; provided that
they are subject to national law and should be interpreted in accordance with the
relevant national policy; law enforcement agencies must have access to all
telecommunications that are being transmitted or transmitted, to and from the number or
other identifier of the target service used by the interception entity; access to
communication information issued for processing; the ability to constantly monitor the
interception of telecommunications in real time; communication information should also
be transmitted in real time; in case the communication information cannot be accessed in
real time, this information should be available as soon as possible after the call is
completed; that the interception be carried out so that neither the object of the
interception nor any other unauthorized person is aware of any changes made to comply
with the interception order; first of all, the functioning of the target service must appear
unchanged to the interceptor; that the interception is designed and implemented in such
a way as to prevent unauthorized and improper use and to protect the information related
to the interception; on the basis of a legitimate request and prior to the execution of the
interception, inform: (a) the identity of the subject of the interception, the service
number or other identification identifier; (b) information on the services and functions of
the telecommunications system used by the interception entity and provided by the
network operators / service providers; (c) information on the technical parameters of
transfer to law enforcement inspection posts; to enable network operators / service
providers to intercept as quickly as possible (in urgent cases within hours or minutes)
(Pro zakonne perehoplennya telekomunikacij, 1995).

Consider the rules of national law governing the use of OSM as a legal
institution for combating crime. Article 23 of the Law of Ukraine “On the National
Police” provides for measures to be taken to identify criminal offenses (Pro Nacionalnu
policiyu, 2015). The same provision is duplicated in Part 4 of the Provisions on the
National Police (Pro zatverdzhennya Polozhennya pro Nacionalnu policiyu, 2015). In
accordance with the provisions of the Law of Ukraine “On the National Police”, the rule
of law and respect for human rights and freedoms are fundamental principles of police
activity (Articles 6, 7). Restriction of human rights and freedoms is allowed solely on the
grounds and in the manner determined by the Constitution and laws of Ukraine, as is
strictly necessary and to the extent necessary for the performance of police tasks (Part 2 of
Aurticle 7). the implementation of measures restricting human rights and freedoms should
be stopped immediately if the purpose of such measures is achieved or there is no need for
their further implementation (Part 3, Article 7) (Pro Nacionalnu policiyu, 2015).

We will separate the Law of Ukraine "On the organizational and legal bases of
the fight against organized crime”, which according to the provisions of Article 5 to the
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system of state organs that fight against organized crime, referred to the bodies of the
National Police (paragraph "a" part 3 of the said Law), but the latter do not have any of
the powers provided by this Law, but only in accordance with Art. 16 of the Law, they
were denied the opportunity to cooperate with the prosecution authorities, the Security
Service of Ukraine in the fight against organized crime and the obligation to provide the
latter with up-to-date information (Article 16, Section 6 of the Law). At the same time,
the aforementioned law expanded the legal capacity of operational units, in particular
the Security Service of Ukraine, to use operational-technical measures (OTM) in
combating crime. Yes, in Art. 15 special units of the Security Service of Ukraine are
granted the right to use OTM in the cases and in the order stipulated by the Law of
Ukraine "On Operational Investigation Activities” and the CPC of Ukraine.
Accordingly, factual findings obtained by the use of technical means can be used as
evidence in criminal proceedings (Pro organizno-pravovi osnovy borotby z
organizovanoyu zlochynnistyu, 1993).

All in essence, the Law of Ukraine "On Operational Investigation Activities" is
devoted to the regulation of PPAs, in particular Art. 6, which defines the grounds of the
OSM, in Art. 7 provides for the responsibilities of the units, and in Art. 8 - rights of
subdivisions regarding the purpose of carrying out the PPA, Art. 9 guarantees of legality
during the implementation of the OSM are specified in specifying the conditions for the
application of the OSM (Pro operatyvno-rozshukovu diyalnist, 1992).

Art. 5 of the Law of Ukraine "On Counterintelligence” obliges law enforcement
agencies, within the limits defined by the laws of Ukraine and other legal acts, to assist
the bodies and units of the Security Service of Ukraine in conducting counterintelligence
activities in the interests of national security (Pro kontrrozviduvalnu diyalnist , 2002).

The Law of Ukraine “On Measures to Combat Illicit Trafficking in Drugs,
Psychotropic Substances and Precursors and Abuse Them” defines the content of
controlled posture (as a method of identifying sources and channels of illicit trafficking
in narcotic drugs, psychotropic substances and precursors, persons involved in this) (Art.
4); the content of the operational procurement (as operations to acquire drugs,
psychotropic substances or precursors to obtain evidence of criminal activity) (p. 5) (Pro
zaxody protydiyi illegalnomu obigu narkotychnyx zasobiv, psyxotropnyx rechovyni
precursoriv ta zlovzhyvannya nymy, 1995).

Laws of Ukraine “On ensuring the safety of persons taking part in criminal
proceedings” and “On the state protection of court and law enforcement officers”
authorize operational units to use means of control and listening to telephone and other
negotiations, sound recording, visual surveillance and establish a system of special
measures. the protection of court staff and law enforcement agencies from obstacles to the
performance of their statutory duties and the exercise of the rights conferred on them, as
well as from encroachments and the life, health, housing and property of these persons and
their close relatives in connection with the employment of these workers (Pro
zabezpechennya bezpeky osib, yaki berut uchast u kryminalnomu sudochynstvi, 1993, st.
7; Pro derzhavnyj zahyst pracivnykiv sudu i pravoohoronnyh organiv, 1993, st. 8).

Art. 25 of the Law of Ukraine "On the Prosecutor's Office" stipulates that the
prosecutor supervises the observance of laws by law enforcement agencies, inquiries,
pre-trial investigation, while exercising the rights and fulfilling the duties provided by
the Law of Ukraine "On Operational Investigation Activities" and the CPC of Ukraine
(Pro Procurator's Office, 2014). In the context of our study, we emphasize that without
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the consent of the prosecutor, it is impossible to conduct any RBMs, the permission of
which is granted by the court, as well as controlled and operative procurement,
controlled delivery, and the decision on organizing the RBP by the decision of the head
of the operational unit, the initiator of operational development. to notify the prosecutor
in writing, who is authorized to check the lawfulness of such a decision and, if
necessary, to cancel the said decision.

The Law of Ukraine "On the Procedure for Compensation of Damage Caused by
a Citizen by lllegal Actions of Bodies Performing OSM, Pre-trial Investigation,
Prosecutor's Office and Court" regulates the issue of compensation for damage caused to
citizens in the course of unlawful use of OSM
(Pro poryadok vidshkoduvannya shkody, zavdanoyi gromadyany novi nezakonnymy
diyamy organiv, shho zdijsnyuyut operatyvno-rozshukovu diyalnist, organiv
dosudovogo rozsliduvannya, prokuratury i sudu, 1994). In addition to compensation for
material and non-pecuniary damage to citizens, if such acts have caused material harm
to the rights, freedoms and interests of these citizens or the state or public interests, they
may bring criminal penalties to employees who carried out measures using special
equipment. In this case, officials may be held criminally responsible for the relevant
articles of the Criminal Code of Ukraine.

In their activities, OSM entities undoubtedly take into account the provisions of
the Law on Banks and Banking, which, for example, regulates the procedure for
disclosing banking secrecy (Pro banky i bankivsku diyalnist, 2000). The rules of this
law are taken into account by the entities of the BID when organizing the BIR in
banking institutions.

According to the provisions of the Law of Ukraine "On Access to Public
Information”, information holders of confidential information may disseminate it only
with the consent of persons who have restricted access to information, and in the
absence of such consent, only in the interests of national security, economic well-being
and rights. human rights (part 7 of Article 7) (Pro access to publichnoyi informaciyi,
2011).

The Laws of Ukraine “On Information” and “On State Secrets” partially
regulate certain aspects of the use of information obtained in the course of ARI. Thus,
according to the provisions of the Law of Ukraine “On Information” personal data is
classified as confidential information. Confidential information may be disseminated at
the request (consent) of the person concerned in the manner prescribed by him or her in
accordance with the conditions stipulated by him, as well as in other cases stipulated by
law (part two of Article 21 of the Law of Ukraine "On Information™). This act does not
allow the collection, accumulation, use and dissemination of privacy information, which
can only be realized by court decision. It also regulates restrictions on information
relating to the privacy of citizens and solely in the interests of national security,
territorial integrity or public order, to prevent disturbance or crime, to protect public
health, to protect the reputation or rights of others, to prevent disclosure of information
obtained in a confidential manner or to maintain the authority and impartiality of justice
(Pro informaciyu, 1992). The Law of Ukraine “On State Secrets” defines the features of
the secrecy and declassification of material carriers of classified information obtained as
a result of the application of the ARZ (Article 1 of the Law) (Pro derzhavnu
tayemnycyu, 1994). The Law of Ukraine “On Information” defines the basic principles
of information relations, among which, in the context of our research, we will select the
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principle of lawfulness of receiving, using, disseminating, storing and protecting
information; and the protection of the individual against interference with his or her
personal and family life (Article 2). The law stipulates that the exercise of the right to
information must not violate public, political, economic, social, spiritual, environmental
and other rights, freedoms and legitimate interests of other citizens, rights and interests
of legal persons (Article 5); the right to information may be restricted by law in the
interests of national security, territorial integrity or public order, to prevent disturbance
or crime, to protect public health, to protect the reputation or rights of others, to prevent
the disclosure of confidential information, or to maintaining the authority and
impartiality of justice (Part 2, Article 6); it is not allowed to collect, store, use and
disseminate confidential information about a person (data on his / her nationality,
education, marital status, religious beliefs, health status, as well as address, date and
place of birth) without his / her consent, except in cases specified by law , and only in
the interests of national security, economic well-being and the protection of human
rights (Part 2 of Article 11) (Pro informaciyu, 1992).

Court precedents, to which scholars refer to ECtHR decisions, are part of the
system of national legal regulation for the use of ORs (ed. - on the example of
conducting audio, video control of a person and audio, video control of a place)
(Serdyuk A., 2019, p.8). Therefore, the Law of Ukraine “On the Enforcement of
Judgments and the Practice of the ECtHR Determines General Measures in Connection
with the Enforcement of ECtHR Decisions” (Pro vykonannya rishen ta zastosuvannya
praktyky Yevropejskogo sudu z prav lyudyny, 2006, 13). According to Article 13.1 of the
Law, “measures of a general nature shall be taken to ensure that the State (av. - Ukraine)
complies with the Convention violations established by the Decision, to ensure the
systemic deficiencies underlying the violations found by the Court and to eliminate the
grounds for the application to the Court of Justice against Ukraine caused by a problem
which has already been the subject of consideration in the Court ” (Pro vykonannya
rishen ta zastosuvannya praktyky Yevropejskogo sudu z prav lyudyny, 2006). Thus,
Acrticle 17 of the said Law provides that the courts shall apply the Convention and the
case-law of the Court as a source of law when considering cases. Without prejudice to
the possibility of applying directly the provisions of the Convention (since in accordance
with Article 9 of the Constitution of Ukraine, existing international treaties, the consent
of which has been granted by the Verkhovna Rada, are part of the national legislation), it
is considered that in accordance with part 4 of Article 9 of the CPC of Ukraine, if the
provisions of this Code (CCP) contradict an international treaty, the consent of which
has been given by the VRU, the provisions of the relevant international treaty of
Ukraine (Solotkyj S.) shall apply.

According to Art. 46 of the said Convention, the ECtHR decisions are binding
on States, which is confirmed in national law by the provisions of Part 1, Art. 2 of the
Law of Ukraine of February 23, 2006 “On Enforcement of Judgments and Application
of ECtHR Practice” (Pro vykonannya rishen ta zastosuvannya praktyky Yevropejskogo
sud z prav lyudyny, 2006). Here are examples of court cases that are directly related to
the subject matter of the study. The ECtHR found that secret surveillance violated a
person's privacy (Klass v Germany, 1984). One of the social aspects of privacy is the
freedom to connect with others; the concept of "private life" also covers the physical and
moral integrity of a person, including his or her sex life (X and Y v Netherlands, 1985).
The ECtHR broadened the concept of a person's private life by taking him beyond the
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boundaries of his personal life, which encompassed the protection of personal data and
the right to privacy, and included that person's right to establish and maintain relations
with others (Niemietz v Germany, 1992). Gathering and using information about a
person without his or her consent is an intrusion into his or her private life. This rule
covers both official censuses (X v UK, 1982) and obtaining his / her fingerprints and
taking pictures during the investigation (Murray v UK, 1994). Interference with the
rights of a person under Article 8, paragraph 1, of the said Convention by collecting
information thereon shall be justified on the grounds provided for in Article 8, paragraph
2, of the same Convention. The collection of information is justified does not mean that
the storage and use of such information will not be a violation. For example, fingerprints
obtained during the investigation of a crime should be eliminated with the removal of
suspicion of guilt (Friedl v Austria, 1995). The state has the right to regulate certain
aspects of the exercise of the freedom of sexual relations, as a component of a person's
private life, in order to protect public morality (Modinos v Cyprus, 1993). The ECtHR
pointed to the need for changes in Ukrainian legislation in the VVolokhi v. Ukraine case,
noting that the issue of monitoring a person does not clearly define its boundaries and
conditions, and does not provide sufficient safeguards against abuse (Voloha proty
Ukrayiny, 2006 ). In Delcourt v. Belgium, of 17 January 1970, the ECtHR stated that the
general requirements of justice set out in Art. 6, apply to proceedings in all forms of
criminal prosecution, from the simplest to the most complex. It is not in the public
interest to justify the use of evidence obtained as a result of police incitement. There is
no reason to believe that without the intervention of agents, the crime would have been
committed. Such interference and its use in questionable criminal proceedings meant
from the outset that the applicant was finally deprived of the right to a fair trial.
Accordingly, there was a violation of Art. 6 § 1 of the Convention (Milyutin A. Ye.).
The Sepil v. Turkey case no. 17711/07 concerns the criminal prosecution of the illicit
sale of narcotic drugs, which was discovered and liquidated by carrying out a vicious
measure against him, which was allegedly verified, was provocative. In determining
whether there has been a violation of Article 6 § 1 of the European Convention in
connection with the provocation of a crime, the ECtHR assesses the situation, first, of
the presence of signs of inciting a person to commit a crime by law enforcement officers
(material aspect) and, second, adherence to the positive obligations of the state to
properly consider a person's statement about his or her inclination to commit a crime by
law enforcement officers (procedural aspect). According to the ECtHR, the provocation
of a crime essentially occurs when law enforcement officials are not limited primarily by
passively establishing the circumstances of a possible crime to a person in order to
gather relevant evidence and, where appropriate, to hold him accountable, and to incite
that person to prosecute. . In determining whether law enforcement officers have
confined themselves predominantly to passively establishing the circumstances of a
possible crime, the ECtHR considers two factors: the existence of grounds for
appropriate action and the role of law enforcement officers in the commission of the
crime. The ECtHR recognizes, on the proper grounds for the implementation of the
abovementioned measures, specific and sufficient factual evidence indicating that a
person may have committed a crime. With regard to the role of law enforcement officers
in the commission of a crime, the ECtHR considers the time when they take the
appropriate action to determine whether they have “joined" or committed a crime that
the person has already committed without any involvement on their part. In the absence
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of clear evidence from the party that the provocation did not in fact take place, the duty
to consider the person's statement about the provocation carried out in relation to her, to
establish the relevant factual circumstances of the case and to ascertain whether its signs
are evident, is to be borne by the national court. Thus, the provocation of a crime in the
sense that it is prohibited by Article 6 § 1 of the European Convention takes place when
there are no grounds for taking appropriate action, law enforcement officials are not
limited to passive investigations, or national courts neglect the positive obligations
outlined above. In the present case, first, the ECtHR refused to accept as offered by the
Turkish authorities evidence of the grounds for conducting a test purchase against the
applicant, the fact that he had previously been held responsible for the possession, use
and sale of drugs and at the time of the unspoken event concerning he was in possession
of a detention order in connection with his conviction in the use of illegal drugs. The
ECtHR made such a decision, since all this became known to the Turkish authorities
after the applicant's detention on the basis of the indirect operation conducted against
him and, accordingly, could not form the basis of the decision to carry out the operation.
In the present case, the ECtHR also noted that the storage and use of narcotic drugs were
not similar to their sales, for which a test purchase had been conducted. However, it
should be noted that, as mentioned above, the applicant was also previously involved in
the sale of narcotic drugs. The Turkish authorities also referred to the applicant's finding
of more narcotic drugs than the one offered by law enforcement officers to buy from
him as part of an unspoken event. In response, the ECtHR noted the applicant's
recognition, made immediately by him, that he himself had been using a drug he had
purchased as part of a test purchase, periodically buying it from another person
(Anishhak O.). Therefore, we conclude that a crime initiative should only originate from
the object to which the RIA is applied and not from a law enforcement officer, otherwise
inciting or involving a person to commit a crime for the purpose of further exposing him
or her the moment of committing a crime there is no intent to commit an illegal activity,
should be qualified as a provocation of a crime. This conclusion shows the importance
and obligation of taking European jurisprudence into account when organizing the use
of ORPs in combating crime in Ukraine. The term “housing” in the interpretation of the
ECtHR means mainly the place where a person resides on a permanent basis. The term
may also extend to a place where the person has a firm intention to live (Gillow v UK,
1986). The scope of the ECtHR concept has been expanded to include part of the
premises related to a person's professional activity, including offices, since certain
professional activities can be carried out with equal success both in a person's private
home and in his office or commercial premises (Niemietz v Germany, 1992). Any
deliberate interference by the State with the secrecy of correspondence (internationally,
this term also covers correspondence, telephone conversations and electronic
communications) must be justified on the grounds provided for in Article 8, paragraph
2, of the Convention. Where freedom of communication depends on public servants
(correspondence of prisoners), the actions of the state are particularly carefully analyzed
by the Court (Boyle v UK, 1985; Grace v UK, 1989). The ECtHR has determined that
the law should sufficiently clarify the scope of any discretion exercised by the
competent authorities and the means of its application, respecting the legitimate purpose
of these measures in order to provide the individual with sufficient protection against
arbitrariness (Malone v United Kingdom, 1984).

Without timely disclosure and awareness of the legal problems of setting up
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information networks, it is impossible to use RBMs in a fully legal plane, and therefore
an effective fight against crime. The analysis of the relationship between the technical
parameters of the network and the national legal framework is a major step in the
development of effective mechanisms to combat crime through the use of RBMs. The
Law of Ukraine “On Telecommunications” stipulates that withdrawal of information
from telecommunication networks is prohibited, except in cases provided by law
(Article 9); that telecommunication operators, regardless of ownership, primarily make
available on a contractual basis the resources of their networks to the state system of
government communications, the national system of confidential communications, to
emergency authorities, security, defense, the National Police, the National Anti-
Corruption Bureau Ukraine, the State Bureau of Investigation in due course (Article 27);
obligation to provide telecommunication services to the units of the Ministry of Defense
of Ukraine, the Security Service of Ukraine, the State Bureau of Investigation, the
National Anti-Corruption Bureau of Ukraine, the External Intelligence Service of
Ukraine, the State Service for Special Communications and Information Protection of
Ukraine, the Ministry of Internal Affairs of Ukraine, the National Police, the Central
executive body providing the formation and implementation of the state tax and customs
policy, the central executive authorities providing forming and implementing public
policy in the areas of civil protection, fire and technological safety, protection of state
borders (art. 39) (Pro telekomunikaciyi, 2003). The Law of Ukraine "On Information
Protection in Information and Telecommunication Systems” defines the general
principles of access to information in the system (Article 4), the relationship between the
system owner and the user (Article 6), the conditions of information processing in the
system (Article 8) (Pro zahyst informaciyi v informatsionno-telecommunicationh
systemah, 1994). The Law of Ukraine “On Personal Data Protection” establishes a
prohibition on the dissemination of personal data without the consent of the data subject
or his authorized person. Therefore, it is forbidden to process data about an individual,
which is confidential information, without his consent, except in cases specified by law,
and only in the interests of national security, economic well-being and human rights.
When conducting ORDs and pre-trial investigations, operational units must consider the
legal prohibition on processing personal data on racial or ethnic origin, political,
religious or ideological beliefs, membership in political parties and trade unions,
criminal convictions, criminal convictions, and data , sexual life, biometric or genetic
data, except in cases where processing of personal data relates to court sentences, search
or counterintelligence tasks and the exercise of powers by the public authority within the
limits of its powers established by law (Part 6 of Article 6, Paragraph 7 of Part 2 of
Article 7) (Pro zahyst personalnyh danyh, 2010 ).

Due to the limited regulatory scope of the study, we have summarized and
fragmented only a part of those regulatory acts that regulate the use of OSM by the
subjects of OSM, in particular, units of the National Police. Of course, the author of the
study does not dismiss the important role of other legal acts that were not mentioned in
the article.

Conclusions. Issues of legislative support for the use of OSM in the context of
the updated criminal procedural legislation were investigated by scientists and
practitioners fragmented, since the absolute majority of scientific works published after
the entry into force of the CPC of Ukraine in 2012 concerned organizational and tactical
features of the application of ORZ in the detection and termination of individual crimes
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OSM and unspoken investigative investigative actions UIIA, attempts to systematize
OSM.

The unbalance of the law governing the OSM, mostly its internal contradiction,
the accumulation of legal rules, lack of knowledge of operational units, and sometimes
neglect of the ECtHR decisions (in criminal proceedings on the basis of agent-operative
and silent police work) is the whole of the law. nihilism, which offsets the expected
results of the fight against crime. In order to provide lawful and objective opportunities
for the protection of their rights to a person and citizen in a timely manner, the
introduction of operational units and services to study the norms of international treaties
ratified by Ukraine, generally recognized norms and principles in the field of human
rights and fundamental freedoms, ECtHR decisions in criminal proceedings (cases) on
the basis of agent-operative and silent police work, otherwise it is impossible to avoid
mistakes and adverse consequences for the expected results of the fight against crime.

The effectiveness of regulatory support for the application of RBM by
operational units of the National Police depends on the ability to unite and direct the
positive factors that accompany the rule of law and to block obstacles. The legal norms,
which belong to the system of legal and regulatory support of OSM, have different legal
force and different regulatory significance. An analysis of the national legal support of
OSM s and European jurisprudence and international legal provisions relating to the
area under investigation confirms the existence of a number of inconsistencies and
conflicts, which together reduce the effectiveness of the fight against crime.
Improvement of the legal space of the activity of OSM subjects at the legislative level
through the implementation of international human rights and judicial practice in
national legislation would undoubtedly strengthen the human rights function of the state
and would clearly promote the authority of Ukraine among the countries of the
European community.
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3AKOHOJIABYE YPEI'YJIIOBAHHSI 3BACTOCYBAHHSI ONEPATUBHO-
PO3IIYKOBUX 3AXO/IB MIIPO3IIJIAMU HALIIOHAJIBHOI ITOJIILIIT
B YKPATHI

Beryn. [lpoBenennii Hamu aHaii3 3aKOHONABUOTO YPETYIIOBAHHS IPABOBOTO Ta
OpTaHi3aIliifHOTO 3aCTOCYBaHHS OIEPaTHBHO-po3mIykoBux 3axomiB  (OP3) mo3BommB
BUSIBUTU HEaOWSKWI JucOaIaHC y peajizaiii Jep»aBHOI MONITHKH, 30KpeMa i y ramysi
JONEpKaHHS TpaB i cBOOOJ JIOJWHM, MiJ Yac IPOBEACHHS ONEPaTUBHO-PO3LIYKOBOT
nistmerHOCTI (OPJ]) miaposainamu Harionansroi momimii. [irode 3akoHOmaBue 3a0e3neueHHs
OP]/] xoua i € pi3HOCTOPOHHIM, MPOTE HE BIAMOBIA€ PEeaTiAM KPUMIHAIBHOI OOCTAHOBKHU B
VYkpaiHi, OCKUIbKH HE MiCTHTh KOMILUIEKCHOTO MiAXOMy 0 3a0e3MeueHHsl Ta yperyIFoBaHHS
CYYacHUX Ji€BHX 3aXOAiB OOpOTHOM 13 3MOYMHHICTIO, a 33[€KIapOBaHi NPaBOBI IHCTUTYIIIL
MOJICKY/IM € Hee(DeKTUBHUMH Ta MOPAITbHO 3aCTAPLITAMU.

[luTaHHs TPABOBOrO Ta OpraHi3allifHOro yperyiroBaHHsA 3actocyBaHHs OP3
nocnimkyBan Antonenko O. A. (2014), Ba6iues 1. O. (2009), banmypka O. M. (2002,
2013), bimigak O. A. (2009), boukoswuii O. B (2012), Boiiropuu H. ®. (2012), Bonommsa
M. O. (2018), Taitmap A. L. (2006), T'aaryp H. B. (2017), I'mymenko . B. (2015),
T'opbayo O. B.  (2018), TI'puborcekmii O. B. (2015), [amkesuu B. A. (2013),
Hemenrox T. C. (2011). Hopomenko I1. T. (2007), €pmakos I1. A. (2002), €cwros C. B.
(2007), XKyposa O. M. (2008), Kupuuerko O. B. (2015, 2016), KoBanenko A. B. (2004),
Kozauenko I. II.  (1995), Kongpariok O. B.  (2015), KonromkoB A. A.  (2011),
Konmnos A. M. (2015), Koctenko K. I'. ( 2008), Jleexa O. M. (2017), JlurBunenxko B. L.
(2003), JliteinoB M. }O. (2010), Mamxaii O. B. (2010), Manbskoscekuii H. 5. (2016),
Marsienko A. A. (2016), Mumko B. B. (2013), Hemanos A. 10. (2012), Huxudop-
ayk JI. 1. (2010), Omnodpeitayk A. JI. (2015), Opunos 0. FO. (2007), Ienskos C. B.
(2017), Ilepenemums M. M. (2013), Iloropeupkuit M. A. (2005, 2018), Ilonos C. O.
(2018), Pubak O.T. (2010), Pomanos B O. (2019), Pyneii B. C. (2011), Caaxsa M. b.
(2009 ), Cepgenpkuii 1. B. (2002, 2006, 2012), Ctpunsiis O. M. (2008), XanbkeBuu A. M.
(2015), Xapabeprom . @. (2006), Yammmucekuii K. O. (2003), Hlanouka C. B. (2002),
[uakapenko L. P. (2015, 2016), lllypat T. I'. (2016), SAxumenko . O. (2006). 3BicHo, 1110
el Tepenik IOCHITHUKIB, sKi 3aiiMaaucs 3raJlaHol MPOoOJIEeMAaTHKO, HE IOBHHIL.
OuiHIOIO4M HasBHI Baromi HAyKOBi pe3YyJIbTaTH B KOHTEKCTI BHUPILIEHHS IUCKYCIHHUX
MUTaHb 100 NMPAaBOBHX ACIEKTIB yperyiroBaHHsS Ta 3actocyBaHHA OP3 sk mpaBoBoro
THCTUTYTY OOpPOTHOM i3 KOHKPETHUMH BHJIAMH 3JIOYWHIB Ta 3JIOYMHHICTIO B YKpaiHi
3arajioM Ta 3a BiJICYTHOCTI Cy4acHOi KOMILIEKCHOT MOHOTpadiqHOl PO3BIIKH 3 BKa3aHOT
TEMaTHKH, 3ayBa)KUMO, 110 B YMOBax anpoOarlii OKpeMHX MPaBOBUX iIHCTUTYTiB HOBOT'O
KPUMIHAIBHOTO  MPOLECYaJbHOTO  3aKOHOJABCTBA IPABOOXOPOHHUMH  OpraHamu
VYkpaiHu Ta HEOOXiJHOCTI BpaxyBaHHS MIKHAPOJHOTO JOCBIYy Y BIiTYH3HSHIN
MPaBO3aCTOCOBHIH MPaKTUIIl 03ByYeHa HAMU POOJIEMATHKA € aKTYalIbHOIO.
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Mema cmammi — y3aralbHUTH, OXapaKTEPU3yBaTH ITOJIOKECHHS HalliOHAIEHOTO
3aKOHOJABCTBA B 4YacTUHI yperymroBaHHs 3actocyBaHHs OP3  migposninamu
HamionaneHoi momimii Ta 3amponoHyBaTH HampsMH BHUPIMICHHS NPOOJIEeMH MIOA0
MiIBUIICHHS €(EeKTUBHOCTI 3aCTOCYBAHHS JOCIIKYBAHOTO TIPABOBOTO 1HCTUTYTY.

OcnoBHa vacTtmHa. Peanizamis mnocTaBieHOI MeTH mepeadadae MOCHTiJOBHE
pO3B’sI3aHHS TaKUX 3d80aHb — Y3araJbHATH Ta OXapaKTepH3yBaTH 3aKOHOJABYE
3a0e3leueHHsT [PaBOBOIO  yperyiioBaHHA 3actocyBaHHs OP3  migposapimamu
HarmionansHoi mominii; copMynroBaTH BHCHOBKH OO ITiIBUIICHHA €(EKTHBHOCTI
OOpOTHOM 13 3JIOYHHHICTIO MUISXOM YIOCKOHAJIEHHS MPAaBOBOTO YPETyIIOBAHHS
3actocyBanHus OP3.

3 ypaxyBaHHSIM TE€MH AOCTIIKCHHS, METH 1 3aBJaHb BHUKOPHCTAHO HACTYIHI
Memoou, 30KpeMa, METOJ CHCTEMHOTO Ta CTPYKTYpPHOTO aHaji3y HajJaB 3MOTY
JIOCTIINTH TeopeTHuuHy cyTHicTh OP3, ska 3ajexiapoBaHa B 3aKOHOJIABYMX 1
MNPUPIBHSHUX [0 HHUX TPABOBUX aKTaxX, Ta BHUKOPUCTOBYBABCS Mia 4yac OOpoOKM ©
y3araJbHEHHS EMIIPHYHOTO  Marepialy CTOCOBHO IIPAaBOBOTO  YpETyJIOBAHHSI
3actocyBanHs OP3; mMOpiBHSUIIBHUHN, JOTIKO-FOPUIUYHUHN, IOTIKO-HOPMATUBHUN Ta
MOPIBHAILHO-TIPABOBUI METOJIM 3aCTOCOBYBAIIUCS y MPOIIeCi aHaji3y 3aKOHOAABUYHX Ta
NPUPIBHSHUX O HUX aKTiB, 10 YpPEeryJlbOBYIOTh MPaBOBI Ta OpraHizamiiHi 3acanu
3actocyBanHs OP3 migpo3minmamun HarionansHoi momimii Ta mig dac ¢opMysTroBaHHS
BHCHOBKIB 3 MiJBUIIEHHS e(peKTHBHOCTI poOoTH mifpo3niniB HamioHanbHOT momimii y
cdepi 6OpoTHOM i3 3IIOUMHHICTIO; JOTMAaTHYHUA METOJ — MpHU PO3KpHUTTi 3MicTy OP3;
CTPYKTYpHO-(YHKIIIOHATBPHUNA METOA (aHaji3) 3acTOCOBAHO 33Ul JIOCIHIKCHHS
MPaBOBHUX Ta OpraHizaliifHux 3acan 3actocyBaHHs OP3; dhopManbHO-TOTIYHHNA METO]
crpusiB GOpMyITIOBAHHIO BUCHOBKIB MTPOBENICHOTO TOCIIKSHHSI.

Mamepianu TIpeICTaBICHOTO JOCTIDKEHHS MICTATh HAyKOBO-TEOPETHYHE
MiIPYHTS, K€ CTAHOBIISTh HAYKOBI Tpalli BITYM3HAHUX 1 3apyOiKHHUX (paxiBIliB y raimysi
KPUMIHAIBHOTO TIPOIIECYANBbHOTO, KpUMiHambHOTO TpaBa, OPJl, iHmMX ramry3eBHx
MPaBOBHX HAayK,; HOPMATUBHY OCHOBY, SKa IPYHTY€TbcS Ha TONoKeHHsIX KoHctuTymii
VYxpainu, Kpuminanasaoro koaekcy Ykpainu, KpuminaasHOTO nporecyanbHOro KOJeKCy
VYkpainu, YNHHUX 3aKOHO/IAaBYHMX Ta MPUPIBHSHUX J0 HUX HOPMATUBHO-TIPABOBUX aKTaXx,
0 BHU3HAYAIOTh KPUMiHAILHO-TIPABOBI, KPHMiHAJILHO-TIPOLIECYANIbHI, OIEpaTUBHO-
po3urykoBi 3acaau 3actocyBaHHs OP3 migposminamu HamionansHoi mominii B YkpaiHi;
eMIipuyHy 0a3y, IO TPYHTYETHCS Ha BIJIOMYMX HOPMATHBHO-TIDABOBHX aKTax Ta
OlepaTHBHO-CIY)00Bil  mokymenTarii MBC VYkpainu, HamionaneHoi —momiii,
I'enepanbHoi mpokyparypu YKpaiHHM; TEOPETHUHY OCHOBY, SIKYy CKJIaJalOThb OKpeMi
MOJIOXKEHHST 13  JucepTaniii, MoHorpadid, NiAPYYHMKIB 1 HaBYaJIBHO-OCBITHIX
MOCiOHMKIB, 301pHUKIB HAYKOBUX CTaTel, MaTepialiB, IO € Y BUIBHOMY JJOCTYII.

VY 3BI3KYy 13 MONITHYHUMH 3MiHAMH CBHOTOJHI B YKpaiHi B 4eproBuid pa3s
BiflOyBaeThCs peOpMyBaHHS MMPABOOXOPOHHOI CHCTEMH, 1[0 MPAKTUYHO HEMOXKIMBO 0e3
CY4acHHUX TEOPETHUHHMX AOpOOOK ii cyTHOCTi Ta 3MicTy. CnpoOyeMo y3arajJbHUTH Ta
ACTIEKTHO OXapaKTepU3yBaTH 3aKOHO]aBYl HOPMATHBHO-TIPABOBI aKTH, 1110 OE3MOCePeTHBO
Ta ONOCEPEIKOBAHO YPEryJbOBYIOThH PABOBI Ta OpraHizaliiHi 3acaau 3acrocyBanus OP3
migpo3ninamu  HamionanpHoi —mominii. 3akoHOJaBuy OCHOBY 3actocyBaHHs OP3
craHOBISITh KoHCTHTYIIsT YKpaiHw, MiDKHapOIHI JOTOBOpH Ta aKTH, paTH(ikoBaHi
YkpaiHoro, KOJEKCH, 3aKOHH YKpaiHH Toil0. Po3risiHeMo qeTabHille OCHOBHI 3 HHX.

VYkpaiHa - 1eMoKpaTHiHa, [IPaBoBa JIepXapa, B SIKil JIOJUHA, 11 )KUTTA 1 310POB'S,
YecTh 1 TiAHICTh, HEJOTOPKAHHICTH 1 Oe3leKa BHU3HAIOTHCS HAWBHUIIOK COILIAJILHOO
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LiHHICTIO; TpaBa i CBOOOIM JIIOJUHHU Ta iX TapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh
TiSUTBHOCTI NIepkKaBH, a YTBEp/DKCHHA 1 3a0e3rmedeHHs MpaB 1 cBOOOJ JIIOIWHH € ii
ronoBHUM 000B'si3koM (ctatTi 1, 3 Konctutymii Ykpainm) (mami — Koncrurytis). Yci
JIOAM € BUTBbHI 1 PiBHI y CBOil TiIHOCTI Ta mpaBax; mpaBa i cBOOOAW JIOIUHH €
HEBITIYy)KyBaHUMH Ta HEMOPYIIHUMH; TPOMAISHNA MAarOTh PiBHI KOHCTHTYIIIMHI MpaBa i
cBOOOMM Ta € piBHUMH Tiepen 3akoHoM (ctarts 21, gactTuHa meprma crarti 24
Koncrutynii). Koncrutynist Mae HaliBUIy IOpUAMYHY CHIY, a ii HOPMH € HOPMaMH
npsaMoi aii; B YKpaiHi BH3HA€TbCs 1 Ji€ MPUHLMI BEpXOBEHCTBA mpaBa (cTaTTa 8
Koncturymii). HemomyctumicTe oOTpyHTYyBaHHS OOBWHYBa4deHHsSI O0COOHM y BYMHEHHI
37I0YMHY Ha JI0Ka3aX, OJepyKaHUX HE3aKOHHUM IILUISIXOM, I TapaHTisl, sika He MoXe OyTu
obmexxeHa. KoHcTutyllisl, rapaHTytouu mpaea i cBoOOIU 0COOHM, BUMArae BiJl Hei MEeBHOI
MOBEIIHKY IIOJI0 1HIMX OCi0 Ta Jep’KaBH B LIJIOMY, BCTAHOBIIOE BIAIIOBIIHI BUMOTH Ta
oomexxeHHs. KoxkeH Mae mpaBo Ha TOBary A0 HWOTO TiTHOCTi, HA CBOOOMY Ta OCOOHCTY
HEIOTOPKAHHICTh, KOXXHOMY TapaHTY€ThCS HENOTOPKAHHICTh KHTIA (YacTHHA IepIia
ctarTi 28, yactuHa mepina crarti 29, yactuHa nepiia cratti 30 Koncrutyiii). Koxen
3000B's13aHAN HEYXWIHHO AOTpUMYyBaTHCs KOHCTUTYIIT Ta 3aKOHIB YKpaiHu, HE MOCATaTH
Ha TIpaBa 1 CBOOOAM, YECTh 1 TIAHICTh IHIIMX JIIOACH (YacTWHa mepmia cratTi 68
Koncrutynii). BiamopimHo g0 yactunu Apyroi cratTi 34 KoHCTUTyIii KOXKeH Ma€e mpaBo
BUTbHO 30mMpaTH, 30epiraTtd, BHKOPHCTOBYBATH 1 IOMIMPIOBATH i1H(GOPMAILiO YCHO,
MMMCHMOBO a00 B iHIMHN cHoCiO - Ha cBiif BuOip. OmHaK 37iiICHEHHS [HOTO MPaBa MOXKE
OyTu oOMexeHe 3aKOHOM B IHTepecax HallilOHATBHOI 0e3MeKH, TePUTOPiaIbHOT IiTICHOCTI
abo TPOMAJICHKOTO TOPSAIKY 3 METOH 3amo0iraHHs 3aBOPYIISHHSIM YH 3JI0YAHAM, IS
OXOPOHH 3/I0POB'S HACENICHHS, 3aXUCTY peITyTallii ado MpaB iHIIHX JFOJEH, 3ar00iraHHs
pO3ToJIOLICHHIO iHQOpMarlii, oJep:kaHol KoH(iAeHIIHHO, a00 MiATPUMAaHHS aBTOPUTETY i
HEYTepe/PKEHOCTI TMPaBOCYIAA. 3TiJHO 3 YacTHMHAMHM IEpUIol0, JpYyror crarti 32
KonctuTymii HiXTO He MOXKe 3a3HaBaTH BTPYYaHHS B MOTO 0COOMCTE 1 CIMEWHE KHTTH,
KpiM BUNAJKiB, ependadeHnx KoHCTUTYIi€Er0; He AOMyCKaeThesl 30MpaHHsi, 30epiranus,
BUKOPHCTAHHSI Ta MOIMIMPEHHs KoH(ineHiiHo1 iHdopmarii mpo ocoby 6e3 ii 3roam, Kpim
BUTAJIKiB, BH3HAYEHUX 3aKOHOM, 1 IIMIIe B IHTEpecax HaliOHAJIbHOI Oe3MeKwy,
€KOHOMIYHOTO N00poOyTy Ta mpap moauad. [lo xoHbiaeHiiHoT iHdopMarlii, 30Kkpema,
HaJIeXKaTh BIZOMOCTI Mpo 0coOy (OcBiTa, CIMEHHMN CTaH, PEINriHHICTh, CTaH 30POB'S,
Jara i Miciie HapoJDKEeHHs, MalfHOBHI CTaH a iHII IMepCcoHalbHI aHi). BapTo 3ayBaxurwy,
IO 11010 HEMOXKIIMBOCTI JEP)KaBHUX OPraHiB BTPy4YaTUCS B OCOOHMCTE Ta CIMEHHE >KUTTS
JIONWHHA, a TakKoX Oe3IMiJICTABHO OTPUMYBaTH BiJJOMOCTI OCOOMCTOrO XapakTepy
Koncturyniitauii Cyn YkpaiHM HarollocuB y MigmyHKTI 4.2 TMyHKTY 4 MOTHUBYBaJIbHOI
yactuHu Pimenns Big 6 xoBTH 2010 poky Ne 21-pm/2010 y crpasi mpo KopymiiiHi
NpaBONOPYIICHHS Ta BBEACHHA B Jif0 aHTUKOpynuiiiHmx 3akoniB (Rishennya
Konstytucijnogo Sudu Ukrayiny, 2010).

Crarrs 31 KoHcTHTyIIT rapaHTye KO)KHOMY TAEMHUITIO JINCTYBAaHHS, TeJIeQOHHHUX
po3MoB, TenerpadHoi Ta iHIIOI KOPECHOHSHII. BUHATKH MOXYTh BCTaHOBJIFOBATHUCS
JUIIE CYJOM y BHUNaAKaX, NepeadadueHuX 3aKOHOM, 3 METOIO 3aro0irTH 3J0YMHOBI 4n
3'CyBaTH ICTMHY MiJ Yac JOCYAOBOTO PO3CIIIyBaHHS, SKIIO IHIIUMH CIIOCO0aMHU
onepkat iHpopmarito HemoxiuBo. CiyIHO € HaykoBa nosuiis Pynes B. C., skoro
MPOMOHYETHCA Wil IOPUAMYHOIO MHPUPOAOI0 KOHCTUTYLIMHOTO NPHHLUIY Ta€MHHULII
JUCTYBaHHS, TeneQOHHUX PO3MOB, TeyerpagHoi Ta iHIIOI KOPECIOHACHLIT
KPUMIHAIBHOTO CYJIOYMHCTBA PO3YMITH IOJIITUKO-TIPABOBI BHMOTH IIOJI0 OXOPOHU
mpaBa 0COOM Ha TAEMHULIIO JMCTYBaHHs, Tele()OHHUX PO3MOB, TenerpadHoi Ta iHIIOL
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KOPECHOH/ICHIII] Ta BU3HAYaI0Th YMOBH MPaBOMIPHOCTI HOTO THMYAacOBOTO OOMEKEHHS
BIJIMOBITHO 10 YWMHHOTO 3aKOHOAABCTBAa. JIOCHITHUK, HA OCHOBI aHAi3y pIllIeHb
€ppormeticekoro cyay 3 mpaB smonuau (€CILJI) ta 3akoHomaBctBa ®PH, ®panmii i
CILIA, Bu3HauMB yMOBH 0OMEXEHHS TIPaB JIOAWHH, & cCaMe — 3aKOHHICTh, TAMYACOBICTb,
BHHATKOBICTh, OOTPYHTOBaHICTh, BU3HAUEHHS IiJIEH, TiCTaB 1 mpoueayp oOMeXeHHS y
HaI[lOHAJTbHOMY  3aKOHOJABCTBi, HAsIBHICTh CYAOBOTO 3aXHCTy HEIPaBOMIPHO
obmexeHux mpaB ocoodu (Rudej V., 2011, s.15).

VY mpaBoBomy perymtoBaHHi sk OPJ], Tak i KpuMiHaJIBHOTO MpOIECY, iCHY€E sSBHA
KOJIi3isl HOpM, II0 OXOPOHSIOTH IpaBa i CBOOOAM JIFOMWHH 1 TPOMAISHHUHA. 30KpeMma,
CTIOCTEPIra€Thcsl HEBUIPABAAHA MEPECTOPOra MO0 MOXIUBOCTI MOPYILICHHS MpaB Ta
cBOOOJ TpoMajasH i3 OJHOYACHUM OOMEKEHHSIM MOMKIMBOCTEH YIOBHOBaXKEHUX
CyO’eKTiB y MPOTHIII 3I0YMHAM, HEXTYIOUH MPH [[OMY IpaBaMH Ta CBOOOJIaMHU 0OCiO,
SIKi ByKe 3a3HANIN 3JI0YMHHOTO BIUIMBY Bif 0Ci0, sIKi 3[IHCHIOIOTH peaizallito 00MeXeHnX
4y 3a00poHeHHMX 10 00iry mpeameriB Tta pedouH (PopovS., 2018, s.7). Ilpama i
cBOOOM 0cOOM HE MOXYTh MiJUISITaTH 3BYKEHHIO Y MPOLIECi PO3BUTKY 3aKOHOJABCTBA,
mo periaamentye OPJl; migTBep/pKEHHSAM JEMOKPATHYHOTO PO3BUTKY 3aKOHOIABCTBA
PO TMOMNEPE/PKCHHS Ta MPOTUAII0 3JIOYMHHOCTI € HEOOXIJHICTh MOCHJICHHS TapaHTIiH
3a0e3MedYeHHs IPpaB i CBOOO| JIOAMHM B TaKUX HAMOULIBII Bpa3IUBUX OOCTaBUHAX, SK
nposeaennst OP3... (Rybak O., 2010, s.1). B Toii e yac, Ha aymxy boukosoro O.B.,
KOXEH 3JI0YMH — IIe TpyOe MOpYIIeHHS MpaB i CBOOOA TPOMaJisiH, iXHIX IHTEpeciB Ta
iHTEpECIB YChOTO CYCIIJIbCTBA. 3 METOI0 BiJIHOBIICHHS MOPYLICHUX MpaB i cBOOO,
3aKOHHUX 1HTEpeCciB y KPHUMIHAIBHO-TIPOIECYaThHOMY 3aKOHOIABCTBI  IPSIMO
nependadeHa HEOOXITHICTh 1 MOXKIIMBICTh BUMYIIEHOTO OOMEXEHHsI MpaB i CBOOOX
3aKOHOCIYXHSIHUX TPOMAJsH JJsl PO3KPUTTS 3JIOYMHY 1 BCTAHOBICHHS BHUHHHX
(Bochkowyj O., 2012, s.1).

€CIUI y cBoix pimeHHSIX HEOIHOPA30BO 3a3HAYaB, IO JOMYCTHMICTh JIOKa3iB €
MPEPOraTUBOI0 HAI[IOHAJIBHOTO IpaBa 1, 3a 3arajbHUM MPABUIIOM, CaMe HaIllOHAJIbHI
CyIy TIOBHOB)KHI OI[IHIOBAaTH HaJaHl iM JIOKa3W, a TOPSJA0K 30MpaHHS JI0Ka3iB,
nepen0aYeHNid HaIliOHAIEHUM MIPAaBOM, Ma€ BiAMOBIJATH OCHOBHHMM IIpaBaM, a came: Ha
cB00O/Ty, 0COOHCTY HETOTOPKAHHICTh, HAa TIOBary JI0 MPHUBATHOTO i CIMEHHOTO XUTTA,
TAEMHUIIO KOPECTIOHJEHII, Ha HEJAOTOPKAHHICTh >KUTIa TOmo. BepxoBHa Pana
VYkpainu (BPY) 3akoHomaBuo BH3HAYMJIa MOBHOBAKCHHS NPABOOXOPOHHHUX OPTaHiB
IOJI0 OJIEpKaHHS (PaKTUYHUX IaHHX, IO MOXXYTh OYTH BH3HaHI JOKa3aMH i AKi Cyja
OIIHIOE Ha MpPEeIMET 3aKOHHOCTI (IOMyCTHMMOCTI), a TaKOX KOMIICTCHIIII0 OpraHiB
MPOKypaTypH, SKi 3AIMCHIOIOTh HArJsA] 3a JIOJEpKaHHSAM 3aKOHIB OpraHaMu, IO
npoBogsaTe OPJl, nocynose posciigyBaHHA. 30MpaHHs, NEepeBipKa Ta OLIHKAa JOKa3iB
MOKJIMBI JIUIIE B TIOPSKY, MIEPeI0aYCHOMY 3aKOHOM.

PiBenn pernamenTarii mpaB i cBO0OO rpoMajisiH, a TaKOXkK GOpMHU TX OOMENKEeHHS
Ha 3aKOHOAABYOMY piBHI HE € aJleKBaTHUMH peaJbHId OINepaTUBHO-PO3IIYKOBIH
obcranoBui. IlpaBoBa pernameHTamis BKa3aHUX 3aXO/iB € HEZOCKOHAIOI 1 Mae
CYIIEpPEeWwIMBHIA XapakTep, 110 MOB’A3aHo 13 npouecyaiizamiero OPJl, ska € 00’ €KTUBHUM
BisiHHsAM vacy (Bochkovyj O., 2012, s.10). 3 iHIIOi CTOPOHHM, 3HAYHOIO IMEPETyMOBOIO
HOPMAaJIbHOTO (YHKLIOHYBaHHS CYCHiIbCTBA, €(EKTUBHOI isUIBHOCTI JIepKaBHUX,
CYCIIJIBHMX OpraHi3aiifi i CTpykTyp, 3a0e3nedeHHs peajizallii mpas, CBOOO JIFOAMHH,
BUKOHAHHS HHMMH CBOIX OOOB’s3KiB, HaJIHOI OXOPOHHM 3aKOHHHMX IHTEpECIB IIpaB
¢i3nyHKX 1 IOpUAMYHHX oci0 € mpobiemMa 3aKOHHOCTI — OJHA 3 LEHTPAJbHHUX Yy
neprkaBHO-TIpaBoBiit Teopii (Gajdar A., 2006 , s.10).
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BiamoBimHO 10 BHKIAIEHOTO, 3TiMHO MOJIOKEHB CT.CT. 55-56 KoHcruTymii,
KOXXHOMY TapaHTYEThCSI MPABO Ha OCKap)KEHHS B CyJi PilllcHb, Jill 4M Oe3MisUIBHOCTI
OpraHiB Jep>kKaBHOI BIaiH, OpPraHiB MICLIEBOTO CaMOBPSAYBaHHS, MOCAAOBUX 1
cyx0oBux oci6. KokeH Mae mpaBo 3BepTathcs 3a 3aXHCTOM CBOiX IIpaB 10
YnosaoBaxkenoro BPY 3 mpaB mogunm. [MapaHTieto morpumaHHs mpaB i cBOOOX
rpoMagsH mif vac 3aidcaeHHss OP/] ta mocymoBoro posciimyBaHHS € IPOKYPOPCHKUN
Harmsg 3a ix 3aiicHeHHsM. Tak, BignmoBimHo A0 m. 4 4. 1 cr. 121 Koncrutymii Ha
MIPOKYpaTypy MOKIATAEThes (DYHKIS HATTSAAY 3a TOTPUMAHHSM 3aKOHIB OpTaHaMH, SKi
npoBoaste OPJI, nizHaHHs, TOCYIOBE CIiJCTRBO.

BaromMumy MOBHOBa)KEHHSIMH IOJ0 3a0E3MEYEHHS] Ta 3aXHCTy TpaB JIIOJUHH
Ha/IJIeHI Cy[IM 3arajibHOI opucAuKIii. 3okpema, ctartero 124 KoHctuTytlii BcTaHOBIIEHO,
IO MpaBocy s B YKpaiHi 3MIHCHIOETHCSI BUKITIOYHO cyaaMu. BomHovac, cyau He juiie
3a0e3MeUyoTh TPABO JIIOJAWHM HA CYIOBUH 3aXUCT, ajJi¢ H BHUPINIYIOTh NMUTAHHS PO
3actocyBanHs OP3 (cr. 8 3akony Ykpainu «lIpo onepaTHBHO-pO3IIYKOBY HisUTBHICTEY),
3axoniB 3a0e3mnedyeHHs KpuMiHaigbHOro mpoBamkeHHA (cr. 131 KIIK VYkpainm) Ta
MPOBEICHHS HerTacHUX ciriunx po3mykoBux ai (HCP) (ct. 246 KIIK Ykpainn).

Baxxko xopotko omucaru ponb KpuminansHoro xonekcy Ykpainu (KK Ykpaian)
(Kryminalnyj kodeks Ukrayiny, 2001) Ta KpumiHAJIGHOrO MpOIECYaTbHOTO KOAEKCY
Vkpainn (KIIK Vkpaiaun) (Kryminalnyj procesualnyj kodeks Ukrayiny, 2012) B
3a0e31eYeHHI OXOPOHH CYCIIILHUX BITHOCHH Ta iX B3aeM03B’s130K i3 OP/]. AkmeHTyeMO
yBary, mo OPJl cnpsmoBaHa Ha BHSBICHHS Ta NPUIMHEHHS 3JI0YMHIB, CKJIamu Ta
BiANOBiganbHiCTh 32 ki BcraHoBieHI KK VYkpainu, a wmatepiamn OPJl MoxyTh
BUKOPUCTOBYBATUCSA SIK TIPUBOAM Ta TMIACTaBH JUIS BIAKPUTITA KPUMIHAJIBHOTO
MPOBA/DKEHHST Ta TPOBEACHHA JMJOCYOBOTO PO3CIITyBaHHS, IO YPEryIbOBYETHCA
nonoxenHssMu KIIK Vkpainu. YxBanennss KIIK Vkpainum y 2012 pomi, Ha IyMKy
0araTh0X YKpaiHCHhKUX NMPAKTUYHUX MPAI[iBHUKIB MPABOOXOPOHHHX, CY/IOBUX OPTaHiB Ta
HAyKOBIIIB, € 3HAYHUM ICTOPUYHAM KPOKOM JI0 TIOOYJOBH MPaBOBOI JEMOKpPATHYHOI
nepxaBu. Alle, HE3BaKAlOuM Ha B LiJIoMy mo3uTHBHI Binryku, ynHHuid KIIK Ykpaian
BUKJIMKAB HEOJHO3HAUHY OIIHKY FOPUCTIB-IPakTUKiB Ta BueHWX. [lopsin 3 mum, KIIK
VYkpaiHu oOpraHiuHO MOB'A3aHUI 13 OINEPAaTHBHO-PO3IIYKOBHUM 3aKOHOJABCTBOM Ta
BHOCHTP JIOKOPiHHI 3MiHH HE TiJIbKA B CHCTEMY KPHMIHAIBHOI FOCTHINII, a i MOPAIOK
opranizaiii Ta nposapkeHHs OP3, 1m0 HaOyBae 0COOMBOI aKTYaJbHOCTI B KOHTEKCTI
BUpOOJIeHHsT e()eKTUBHHX 3axoiB 3 mpotuii 3nmounHHocti (Onofrejchuk A., 2015, s.1).
OP3 Ta wermacHi cuimui posmykosi aii (HCP/]) € omHOpimHuME 3a opraHi3amiiiHO-
MIPAaBOBHM KPHUTEPIEM, MPOTE BiJIPI3HAIOTHCSA TEPEBAKHO 3a IPABOBHUM CTAaTycOM Ta
cyO'ektHuM ckmagom, amke B OPJl nposeaenns OP3 Moke 3zifiCHIOBaTHCS JIUILC
YIOBHOBa)XCHUMH ONepaTUBHUMU Miapo3iniamu, a HCPJl — ciiguum, mpokypopoM, abo
3a X JOpPYYeHHSM — YIOBHOBKCHUM orepaTuBHUM mifposainom (Pryadko V.,
Komarnyczka O., 2014).

30upanus, 30epiraHHs, BUKOPUCTAHHs 1 MOMMpeHHs iHdopMauii mpo ocobucre
KUTTS Pi3udHOT 0coOm Oe3 ii 3roam He JOMYCKAIOTHCS, KPIM BHUMAJKIB, BU3HAUYCHUX
3aKOHOM, 1 JIMIIE B iHTepecax HallioHAIBHOT Oe3MeKH, EKOHOMIYHOTO T0OpoOyTy Ta npan
moauuu (ab3am apyruit yactuau nepmoi crarti 302 IusineHoro xomexcy Ykpainm) (
Cyvilnyj kodeks Ukrayiny, 2003). BiamoBimHo a0 monoxeHb [[UBINBHOTO KOJCKCY
VYkpainu 3MicT rpaBa Ha HEJJOTOPKAHHICTH OCOOMCTOTO 1 CIMEHHOTO KUTTS, SIK OJJHOTO 3
BH/IIB 0OCOOMCTOr0 HEMalHOBOI'O MpaBa, HOJIsrae B TOMY, 110 ¢izuyHa 0coda BUIbHO, Ha
BJIACHUI pO3Cy]l BH3HA4Ya€ CBOIO MOBEAIHKY Y cdepi CBOro MpHUBATHOIO JKUTTA 1
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MOJKJTUBICTh O3HAHOMJICHHSI 3 HUM 1HIIMX OCI0 Ta Ma€ MpaBo Ha 30CPEKECHHS y TAEMHHIII
ob6ctaBuH cBOro ocodmctoro xkutTs (crarrti 270, 271, 301). disugna ocoba HE MOKE
BIIMOBUTHCS BiJ] OCOOMCTHX HEMaWHOBUX MpaB, a TaKOX HE MoXke OyTHm mo30aBiieHa
uux mpaB (dacTuHa TpeTs crarti 269 LuBinbHoro kozekcy Ykpainum). Ocobuctum
KUTTSIM (i3uaHOI 0cO0M € 11 moBeiHKa y cdepi 0COOUCTICHUX, CIMEHHHX, TOOYTOBUX,
IHTUMHHX, TOBAPUCHKUX, MPOQECIHHNK, AUTOBHX Ta IHIIUX CTOCYHKIB 1032 MEXaMH
CYCIIJIBHOI JISUTBHOCTI, sSIKa 3JIMCHIOEThCS, 30KpeMa, IiJ 4Yac BHKOHAHHSA 0CO0O0I0
¢yHKLIN nepxaBu a00 OpraHiB MiCIIEBOTO CaMOBPSTyBaHHS.

CimeliHe XUTTA — L€ 0coOMCTI MaWHOBI Ta HEMAlHOBI BIJHOCHHU MIXK
MOAPYXOKSIM, 1HIMUMH WiIEHaMH CiM’i, sike 3MIHACHIOEThCS Ha 3acajax, BU3HAYCHHX Yy
CimeliHoMy KoJieKci YKpaiHu: KOXKHa 0co0a Mae IpaBo Ha MOBary JI0 CBOTO CIMEHHOTO
KUTTS (4acTHMHA YeTBEpTa CTaTTi 4); HIXTO HE MOXKE 3a3HAaBaTH BTPYyYaHHS B HOTO
ciMmeiiHe )KUTTsI, KpiM BUTIaKiB, BCTaHOBIeHNX KoHCTHTYHi€l0 YKpainu (4acTHHA I1°sITa
CTarTi 5); peryiroBaHHS CIMEHHUX BiJHOCHH 3MIMCHIOETHCS 3 ypaxyBaHHSM IpaBa Ha
TAEMHUIIF0 OCOOMCTOr0 XHTTS iX YYaCHHUKIB, IXHHOTO IIPaBa Ha OCOOMCTY CBOOOIY Ta
HEJIOMYCTUMOCTI CBaBUILHOTO BTPYYaHHs y CIMEWHE )UTTS (YaCTUHA YeTBEepTa CTAaTTi /)
ta inmie (Simejnyj kodeks Ukrayiny, 2002).

Y BigmoBimHOCTI A0 monMokeHb Kouctutymii Ykpainu (ct. 9), MiKHapomHi
JoroBOpH, patudikoBani BPY, € yacTuHOIO HaliOHANBHOTO 3aKOHOAABCTBA YKpaiHU.
[IpoanamizyeMo MOIIOKEHHSI MIKHAPOJHUX MPAaBOBUX aKTiB B YaCTHHI ypETyITIOBaHHSI
3aKOHHOT MOXKITUBOCTI THMYAaCOBOTO OOMEXEHHSI TPaB JIFOJIMHU B KOHTEKCTI O0OPOTHOH 13
3JI0YMHHICTIO HETJIACHUMH METOAAaMH OTEPaTUBHOI POOOTH MPaBOOXOPOHHHX OPTaHiB.
3araipHOBIIOMO, II0 OCHOBOI) MIKHAPOIHOT'O TPABOBOTO 3aXHCTy MpaB JIOJUHH €
3arasnpHa neknaparis npas moauad (Zagalna deklaraciya prav lyudyny, 1948), B sikiit
JEKJIAPYETHCS, IO KOXKHA JIIOJMHA Ma€ MpaBO Ha XHUTTS, HA CBOOONY 1 Ha 0COOUCTY
HEJIOTOPKaHHICTh (CT. 3); HIXTO HE TMOBMHEH 3a3HABAaTH TOPTYp, abO >KOPCTOKOTO,
HEJFO/ICHKOT0, 200 TaKOTO, M0 MPUHMKYE HOTO T1IHICTh, TOBOPKEHHS 1 IIOKapaHHS (CT.
5); HIXTO He MO 3a3HaBaTH OE3IiICTABHOTO apeIlTy, 3aTPUMaHHs a00 BUTHAHHS (CT.
9); HIXTO He MOXe 3a3HaBaTH OE3IiJCTAaBHOTO BTPy4YaHHS y HOro ocooducre i cimeiine
JKUTTS, OE3MIJCTABHOIO MOCATaHHS HAa HEJOTOPKAHHICTh HOTO JKUTIIA, TAEMHHUIIO HOTO
KOpecoHIeHIIii a0o Ha Horo 4ecThb i pemyraniro. KokHa JroimHa Mae paBo Ha 3aXUCT
3aKOHY BiJ] TAKOTO BTPYYaHHs a00 TaKHUX MocsraHb (CT. 12); mpu 37iiiCHEHHI CBOTX TpaB
1 cBOOO/I KOJKHA JIIOMHA ITOBUHHA 3a3HABATH TUIBKHA TAKUX OOMEKEHB, 1[0 BCTAHOBJICHI
3aKOHOM BHKJIIOYHO 3 METOI0 3a0e3leUeHHs HAJIEKHOrO BMU3HAHHS 1 MOBard mpas i
CBOOOJI 1HIIMX Ta 3a0€3MeUeHHs CIIPaBe/IIMBUX BUMOT MOpaJli, FPOMaJICHKOTO MOPSIIKY 1
3arajibHOrO J00pOOyTYy B JIeMOKpaTW4HOMY cycmiibeTBi (4. 2 cr. 29) (Zagalna
deklaraciya prav lyudyny, 1948).

Hexnapaiisi OCHOBHMX MpPHUHLWIIB HPaBOCYIAs Uil JKEPTB 3JIOYMHIB 1
3JIOBKMBAHHS BJIaJI00, NpHiiHsATa pe3omoiieto 40/34 I'enepansHoi Acambiei OOH Bin
29 mucromama 1985 poky, 3000B'A3y€ CHPHUSATH BiAMOBIAHOCTI CYAOBUX IPOLEAYP
nmoTpedaM KepTB 3J0YMHIB MUISIXOM BXHUTTS 3aXOMiB JUIS 3BEACHHSA A0 MIiHIMyMY
HE3PYYHOCTEH ISl KEPTB, OXOPOHHU TXHBOTO OCOOMCTOTO KHUTTS y THX BHIQJIKaX, KON
e HeoOXimHO, 1 3a0e3medeHHs iX Oe3mekH, a TakoK Oe3lekH iX ciMed Ta CBIIKIB 3
ixHporo OoKy 1 iX 3axucTy Bin 3amskyBanHs Ta momctu (Deklaraciya osnovnyx
pryncypiv pravosuddya dlya zhertv zlochyniv i zlovzhyvannya vladoyu, 1985).

Heanonbschka mojiTHuHa Jekiapaiiis 1 [oOanmpHME IiaH il mpotu
OpraHi3oBaHoi TpaHCHALIOHAIBHOI 3JIOYMHHOCTI, NPUHHATI pe3omtoniero  49/159
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I'enepansnoi Acambmei OOH Bim 23 rpymns 1994 poky, HamaloTh peKOMEHAALil
BXKMBATH 3aXO/IiB, SKi 320X0UYIOTh WIEHIB 3TOYNHHIX OpraHi3aIiii 0 CcriBpoOITHUIITBA
1 HQAHHIO CBIMYEHb, BKIIFOYAIOYH a/ICKBATHI MPOTPaMU 3aXHCTy CBIAKIB 1 WIEHIB iX
ciMeil Ta — B yCTaHOBJICHUX HaliOHAJbHUMH 3aKOHAMH MEXax MOM SKIICHHS AJIST HUX
MOKapaHHs y BUIMAJKY iX CiBpoOITHUITBA B X0/ KpuMinansHoro nporecy (Neapolska
politychna deklaraciya i Globalnyj plan dij proty organizovanoyi transnacionalnoyi
zlochynnosti, 1994).

Y KonBeHIIii MpOTH TpaHCHAI[IOHAIBHOI OpPraHi30BaHOI 3JIOYUHHOCTI y CT. 2
YPEryJIbOBYEThCSl NMUTAHHS MPOBEACHHS KOHTPOJIBOBAHOI MOCTaBKW, a y M. 1 cr. 20
3a3HAYAEThCS — «SIKIO 1€ AOMyCKAaeThCs OCHOBHUMH TMPHHIMIIAMHU ii BHYTPIIIHBOI
MPaBOBOI CHCTEMH, KOXXHa JlepkaBa-yJacHUIs, Y MeXaX MOXKIMBOCTEH 1 HA yMOBaXx,
BCTaHOBJICHUX 11 BHYTPIIIHIM 3aKOHOJABCTBOM, BXKMBa€ HEOOXIHUX 3aXOJIiB, JJIs TOTO,
o0 JT03BOJUTH HaJEKHE BUKOPUCTAHHS KOHTPOJILOBAHUX MOCTABOK, 1 BTUX BHUIAJKaX,
KOJM BOHA BBAXAa€ II€ JOPECYHWM, BUKOPHUCTAHHS IHIINX CIEHialbHAX METO/IB
pO3CTimyBaHHS, TaKHX SIK EJIEKTPOHHE cIocTepekeHHs abo iHmi  Qopmu
CTIOCTEPESIKCHHS, a TaKOXX areHTYpHi ormepalii, i1 KOMIICTeHTHHMH OpraHamMu Ha ii
TepHUTOPii 3 METOIO eheKTHBHOI OOPOTHOU 3 OpraHizoBaHo0 3mourHHicTIO» (KOnvenciya
proty transnacionalnoyi organizovanoyi zlochynnosti, 2000).

Hactynmaum BasknuBuM noKyMeHTOM € KOHBEHIIisl Mpo 3aXUCT MpaB JIOAWHM 1
OCHOBOTIOJIOXKHUX CBOOOJ, SIKa MPOTOJIONIYE, IO KOXKEH Mac MpaBO Ha CBOOOAY Ta
0coOWCTy HENOTOpKaHHiCTh. Hikoro He Moxke OyTu mo30aBIeHO CBOOOAM, KpiM
BCTaHOBJICHUX KOHBEHIIIE€I0 BWIAJKIB 1 BIJMOBIIHO JO MPOLEAYPH, BCTaHOBIICHOI
3aKOHOM (CT. 5); KOXEH Mac IpaBO Ha IMOBary J0 CBOI'O MPHBATHOTO 1 CiIMEHHOTO
KUTTS, IO CBOTO XHUTIa 1 KopecrmoHaeHIi (4. 1 cr. 8). KoHBeHIiero mpo 3axucT mpas
JIIOZIMHYU 1 OCHOBOIIOJIOXKHUX CBOOOJ] BU3HAUECHO, IO KOKEH Ma€ MpaBoO Ha MOBary Jo
CBOTO IMPHUBATHOTO 1 CIMEHHOI'O JKUTTS, JO CBOIO JKHTJIA | KOPECHOHCHIIIT, OpraHu
JIepKaBHOT BIIQJM HE MOXYTh BTPYYATHCh Y 3/IMCHEHHS IbOTO MpaBa, 32 BUHITKOM
BUIIAJIKiB, KOJHM BTPyYaHHS 3IHCHIOETHCS 3TiHO 13 3aKOHOM 1 € HEoOXiHUM Yy
JIEMOKPATUYHOMY CYCIIUILCTBI B 1HTEpecax HaIliOHAJIBHOI Ta POMajChKOi Oe3leKku uu
€KOHOMIYHOTO JI00po0yTYy KpaiHu, JJsl 3armo0iraHHs 3aBOPYIICHHSM YW 3JI0YMHAM, JUIS
3aXUCTY 3/I0pOB’S 4l Mopaii abo U 3aXKCTy MpaB i cBOOOJ iHImMX oci0 (ctarTs 8)
(Konvenciya pro zaxyst prav lyudyny i osnovopolozhnyx svobod, 1950). Kousewntris
BU3HAYAE 3aKOHHI MiJICTaBU BTPYYaHHs 3 OOKY JIep>KaBH y BUKOPUCTaHHs 00000 mpas (
30KpeMa 3acTOCyBaHHS 3aco0iB oOIepaTWBHO (CHeMmiambHOI) TEXHIKM Yy MeXax
OTIEPATUBHO-PO3IIYKOBOIO Ta /ab0 HErTacHOrO KPUMIHAJIBHOTO MPOBAKCHHS) €
BUTIPABJAHUM: KOJIM BTPYYaHHS 3IHCHIOETHCS 3T1IHO 13 3aKOHOM (BTpPYYaHHsS Mae
3MIMCHIOBATUCS Y BiJIMTOBIIHOCTI 0 YHHHOTO 3aKOHY, TOOTO, MOMYCTHMICTb, ITiJICTABH
(yMOBHM) Ta MOPSIIOK NPOBEICHHS TAaKOTO 3aX0/Ay MaroTh OyTu mepeadadyeHi YMHHUMH
HOPMATUBHUMHU aKTaMH, IO € JOCTYHHHM TPOMAJICHKOCTi, 3aXOJW BTPY4YaHHS HE
MOXYTh OyTH TiepenOadeHi TEBHUMH TAaEMHUMH IHCTPYKINSIMH, 1 mependadae
MOKJIMBICTb IJIS1 0COOH, IMpaBa SIKOi MOPYIIEHO, OCKAPKUTH 3aXOJH, BXKUTI LI0OA0 Hel
KOMIIETEHTHUMH JICP)KaBHUMH OpraHaMd, 1 € HEOOXiJIHIM Yy JIeMOKPaTUIHOMY
CYCIIILCTBI (TOOTO, 3aKOH IMOBUHEH MICTHTH IOJIOXKEHHS MPO Te, IO 3aXiJ OB’ I3aHU
3 0OMEXEHHSIM IIpaB TPOMAIsH, MOXKE 3AIMCHIOBATHCS JMLIE Ti€EI0 MIpOI0, L0 €
HEOOXiHOIO JuIs Oe3MeKH JEMOKPAaTHYHUX 1HCTUTYTIB; MOXE IMPOBOJUTHUCS 32
BUHSTKOBUX YMOB, HEOOXIJHHX Yy JIEMOKPAaTHYHOMY CYCIIJIbCTBI B; B IHTEpecax
HaIlOHAJIBHOI Ta TPOMAaAChKOI Oe3MEeKM UM EKOHOMIYHOro noOpoOyTy KpaiHu ams
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3armo0iraHHs 3aBOPYLICHHSIM YM 3J10YHMHAM, JUIS 3aXHCTy 3J0pOB’S YM Mopaii abo st
3axMCTy TpaB i cBoOO iHmmx ocid (4. 2 ct. 8)) (Konvenciya pro zaxyst prav lyudyny i
osnhovopolozhnyx svobod, 1950).

MiKXHapOIHUM MAaKTOM TPO TPOMAaJSHCHKI 1 MOJITHYHI MpaBa BCTAHOBJICHO, IO
HIXTO HE IOBUHEH 3a3HAaBaTH CBaBIJIBHOTO YU HE3aKOHHOTO BTPYYaHHs B MOT0O ocobucTe
1 ciMeiHe >XWTTS, CBAaBUIBHMX YHM HE3aKOHHUX IOCSATaHh HA HEIOTOPKAHHICTH HOTO
XKHUTIa a00 TAEMHHIIIO HOT0 KOPECHOHAEHI Y He3aKOHHUX MOCSATaHb HA HOTO YecTh i
penytarntito (myukt 1 crarri 17) (Mizhnarodnyj pakt pro gromadyanski i politychni
prava, 1966). HamioHanasHe yperysroBaHHS IIpaBa 0COOM BiIBHO 30mpaTH, 36epiraru,
BUKOPUCTOBYBAaTH 1 MOMIMPIOBATH 1H(QOpPMAIIIO Y3TOHKYETHCS 13 TOJIOKEHHIMHU
BKa3aHOT'O aKTy, SKMM BU3HAYEHO, 10 KOXKHA JIIOJMHA Ma€ MPaBO Ha BiIbHE BUPAKECHHS
CBOT'O TIOTJISITY; 1€ TIPABO BKITFOYA€E CBOOO/IY LIYKATH, OJIEPXKYBATH 1 TIOIIUPIOBATH OYTh-
SIKy 1H(hOpPMAIIiIo Ta i1ei, He3alIe)KHO Bia Iep:KaBHUX KOPAOHIB, YCHO, IMTHCHMOBO YH 3a
JIOTIOMOTOI0 JIPYKY a00 XyHO0XHIX (hOpM BUPaKCHHS YM IHIIMMH CIOCOOaMU Ha CBii
BuOip (myHKT 2 crarTi 19). MiXHapoAHUH MaKT PO TPOMAASHCHKI 1 TOMITHYHI TpaBa
MPOTOJIONIYE, IO HIXTO HE TOBUHEH 3a3HABATH CBABLILHOTO YH HE3AKOHHOTO BTPYJYaHHS
y #oro ocobucrte i ciMeilHe XHUTTS, CBAaBUIBHMX YM HE3aKOHHUX IIOCATaHb Ha
HEJOTOPKAHHICTh HOTo KMTIA ad0 TAEMHUIND HOTO KOPECIOHJICHINT YM HE3aKOHHUX
mocsiralb Ha #oro vects i pemyramito (ct. 17) (Mizhnarodnyj pakt pro gromadyanski i
politychni prava, 1966).

Komexke moBemiHKM MOCamoBHX ocCi0 3 migTpumanus mpasomopsaky (Kodeks
povedinky posadovyx osib z pidtrymannya pravoporyadku, 1979) 3akpimitoe 060B’ 130K
MocazioBoi OCOOM 3 MIATPUMAHHS MPABOMOPSIKY IMOBAXATH Ta 3aXHUINATH IFOACHKY
TiIHICTh Ta MIATPUMYBATH 1 3aXWINATH MpaBa JIOJUHHU BIIHOCHO iHMIHKX oci0 (cT. 2);
BiJOMOCTI KOH(IZCHIIIHHOTO XapakTepy, IO OTPUMYIOThCS MOCAJTOBUMH OcobamMH 3
MiATPUMaHHS TPABOMOPAAKY, 30€piraloTbcs B TAEMHHIII, SKIIO BUKOHAHHS OOOB’SI3KiB
a0o BUMOTH TIPaBOCY/IsI HE BHMAararoTh 1HIIOTO; PEKOMEH/IOBAHO BUSBIISITH BEIUKY
00epeXXHICTh TP 30epiraHHi ¥ BUKOpPHCTaHHI Takoi iH(opMaIlii, o PO3roioIIy€eThCs
JIUIIE TPY BUKOHAHHI OOOB’S3KIB UM 3 METOIO MPABOCY/JIsA. By/b-ske pO3roJIomieHHS
Takoi iH(opMallii 3 iHIIOK METOIO € koM HenpaBomipauM (ct. 4) (Kodeks povedinky
posadovyx osib z pidtrymannya pravoporyadku, 1979).

Pesomoniero  Pamu  €poneiicbkoro  Corwo3y «IIpo omepatuBHi 3anmutu
MPABOOXOPOHHUX OPraHiB CTOCOBHO TPOMAJICHKUX TEJIICKOMYHIKAIIHHUX MeEpex Ta
MOCTYT» OKPECIIOIOTHCS THTAHHS, TIOB’sI3aHi i3 JOCTYIOM JIO0 TeJEeKOMYHIKalii, 10
iH(pOpMaIIii PO 3B'A30K, YMOBH TaKOTO JOCTYIY, PO3TIISJAI0THCST 0COOIMBOCTI Tiepenayi
MEPEeXOIUICHOr0 TPOAYKTYy Ta 3a0e3medeHHs Oe3neku 3aco0iB  IepexXOIUIeHHS;
BH3HAYAIOTHCS 3aralibHi MpaBwiia JIOCTYITy 70 iHpopMalii po cy0’eKT NepexorieHHs,
JOCTyny 10 06araTtopa3oBOro Ta OJHOYACHOTO TEPEXOIUICHHs;, (OPMYIOThCS 3aralibHi
3acaqu 3a0e3ledeHHs] HaliHHOCTI MICIh MEPEXOIUICHHS Ta O00YMOBIIOIOTHCS TOCITYTH
moao mmdpyBaHHS OTpUMaHOi iH(opMalii. 3a3HadaeThCcs, MO Y BIAMOBLAHOCTI i3
BHYTpIIIHIM 3aKOHOJIABCTBOM, YCI BHJU TEJNEKOMYHIKAI[ii MOXYyTh IiJUISATaTH
MEPEXOIUICHHIO Ta/4H TOIIYKY i 9ac BeaeHHs poscmigyBanus (Pro operatyvni zapyty
pravooxoronnyx organiv stosovno gromadskyx telekomunikacijnyx merezh ta poslug,
2001).

BigmoBiano mo Pesomromii Pagu  €mponeiicbkoro Coro3y «IIpo 3akoHHe
NEPEeXOIUICHHA  TEJIeKOMYHIKalliil» BHU3HAUYE€HO BHMOTH  JAEp)KaB-wICHIB  JUIs
3a0e3MeUeHHsT  IXHBOI ~ MOXKJIMBOCTI  MPOBENEHHSA  3aKOHHOTO  MNEepPEeXOIUICHHS
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TEJICKOMYHIKaIlili; mependayeHo, 10 BOHHM IIIMOPSAAKOBYIOTECS HAI[iOHATHLHOMY
3aKOHO/IaBCTBY Ta MOBWHHI TIyMAauWTHCS 3TiIHO BiAMOBIMHOI HAIlOHAIBHOI TOJITHKH;
JUTS TIPAaBOOXOPOHHUX OpTaHiB Mae OyTH 3a0e3MedYeHo JOCTYII 10 BCiX TeJIeKOMYHIKaIli,
SKi TIepeAaloThCsl UM MPO TMepeady SKUX OyJo MPUUHSATO PO3MOPSIKEHHS, O Ta Bil
HOoMepa abo IHImIOrO imeHTHdikaTopa IITFOBOI CIYyXOH, KW BUKOPHUCTOBYETHCS
Cy0'eKTOM TIepeXOIUIeHHS; TOCTY A0 iHQopMarii mpo 3B'SI30K, M0 BUAAETHCS IS HOTO
00pOOKH; MOIJIMBICTh MOCTIHHOTO MOHITOPHUHTY TMEPEXOIUICHHS TEIeKOMYHIKallii B
peasibHOMY MaciuTabi yacy; iHGopMallis II0A0 3B'A3KYy TaKOXK MAae€ IEepPelaBaTUCS B
peanpHOMY MacmITall 4acy; y BUIIAJIKY, AKIIO 1H()OPMAIIis 010 3B'A3Ky HE MOXe OyTH
JIOCTYITHOIO Y peaIbHOMY MaciiTali Jacy, 1s iHpopmarlis Mae OyTH JOCTYITHA STKOMOTa
IIBUJIIIE MICHS 3aBEPIICHHS J3BIHKA; MO0 MEePEeXOIUICHHs 3/[IHCHIOBAIOCH TaK, 1100 aHi
00'eKT TepexOIUIeHHs, aHi Oyap-sKa iHIIa HE YMOBHOBaXXKEHA JIIOJIMHA HE 3HAJa TIPO
JKOITHI 3MiHH, 3p00JeHi IJs TOro, 00 BUKOHATH HaKa3 MPO MEPEeXOIUICHHS; Y MEepIry
yepry, (pyHKIIOHYBaHHS IUJILOBOI CIIy>)KOM MOBUHHO 37aBaTUCS HE3MIHHUM CYO'€KTy
MEPEXOIUICHHSI, 100 TEPEeXOIICHHS pPO3pO0JIAIOcs Ta BUKOHYBaJOCh Tak, II00
3armo0irTd  HECAaHKIIOHOBAaHOMY Ta HEHAJNe)KHOMY BHKOPHUCTAHHIO Ta 3aXHCTUTH
iHpOpMallito, sIKa Ma€e BiIHOUICHHS JI0 MEPEXOIUICHHS; 0a3yl0Uyrch Ha 3aKOHHOMY 3aITUTi
Ta mepes BUKOHAHHSAM TePEeXOIUICHHS, MTOBIIOMUTH: (2) 0cO0Y CY0'€KTiB MepeXOrIeHHS,
CepBICHHI HOMEp UM IHIIWHA pO3Mi3HABaJIbHUN ieHTUdiIKaTOp; (0) iHPOpMaIiio MO0
mocIyr Ta (YHKIH TEIeKOMYHIKAIIIHOT CHCTEMH, IO BHKOPHUCTOBYIOTHCS CYy0'€KTOM
MEPEXOIUICHHS Ta MOCTAYalOThC OMEpaTOpaMy MEpeXi/mocTadaabHUKaMu MOCHYT; (B)
iHpopMaIlito TIOAO TEXHIYHWX IapaMeTpiB Tepenadi Ha KOHTPONBHI IYHKTH
MPAaBOOXOPOHHUX OpraHiB, IM00 OMEpaTopu  MEpPEeXi/MOCTaYaJbHUKH  TOCIYT
BUKOHYBAJIM IEPEXOIUICHHS SKOMora mBHImE (y TEPMIiHOBHX BHIAJIKaX MPOTATOM
nexinpkox roauH abo xsunuH) (Pro zakonne perexoplennya telekomunikacij, 1995).

Po3rissHeMO HOpPMM — HAlliOHAJIIBHOTO  3aKOHONABCTBA, SKi  ypETyJIbOBYIOTH
3actocyBanHs OP3 sk mpaBoBOro iHCTHTYTYy OOpOTHOM i3 31MOYMHHICTIO. Y 3aKoHi
Vxpainu «[Ipo HamionanpHy momimito» crarrero 23 mnepeadadeHo BXKHUTTS 3aXOdiB 3
METOI0 BHUSBIICHHS KpuMiHanbHHX mpaBomopymerb (Pro Nacionalnu policiyu, 2015).
Taky x HOpMY TpoayOnboBano B dacTuHi 4 llonoxkenHs mpo HamioHanbHy modmimito
(Pro zatverdzhennya Polozhennya pro Nacionalnu policiyu, 2015). Biamosigao no
nosioxxeHb 3akoHy Ykpainu «[Ipo HamioHampHy mnomimito», BEpPXOBEHCTBO MNpaBa Ta
JOTPUMAHHSA TIPaB i CBOOOJ JIFOJUHY € 3aCaJHUYMMHU MTPUHIMIIAMH JiSUTBHOCTI TOJIii
(ct. cT. 6, 7). OOMexeHHs TpaB i CBOOOJ JIOAMHU JONYCKAETHCS BHUKIIOYHO Ha
miZicTaBax Ta B OPSAKY, BU3HaUeHNX KOHCTHTYIII€IO 1 3akoHaMH YKpaiHH, 3a HaraabHOl
HEOOXIHOCTI 1 B 00cs31, HEOOXITHOMY JUIS BHKOHAHHS 3aBlIaHb momimii (4. 2 ctT. 7);.
3MIHCHEHHS 3aX0JIiB, 0 OOMEXYIOTh IpaBa Ta CBOOOIU JIIOIUHM, Ma€ OyTH HEralHO
MPUMAHEHE, SKII0 MeTa 3aCTOCYBaHHS TaKWX 3aXOMdiB [OCATHyTa abo Hemae
HEeoOXiTHOCTI mojanbmoro ix 3acrocyBanHs (4. 3 cr. 7) (Pro Nacionalnu policiyu,
2015).

Buokpemumo 3akon Ykpainu «[Ipo opranizaniiiHO-paBOBi OCHOBH 0OpOTHOM i3
OpTaHi30BaHOK 3JIOYMHHICTIO», SKUM 3TiJHO 3 IOJIOXKEHHSMHU CTAaTTi 5 10 CHUCTEMH
Jep)KaBHUX OpraHiB, IO 3IIHCHIOIOTH OOpOTHOY 3 OpraHi3oBaHOIO 3JIOYMHHICTIO,
BimHeceHo opranu HarionanbHol momimii (MyHKT «a» 4. 3 3rajaHoro 3akoHy), ajie
OCTaHHI HE MAalOTh >KOJHHUX TOBHOB2)XXEHb, IepeadadyeHnx UM 3aKOHOM, a ITHIIE,
BiMOBIAHO 110 cT. 16 3akoHy, iM BiJBEJCHI MOXJIHMBICTh B3aEMOMIISTH 3 OpraHaMH
npokyparypu, Ciyx0010 Oe3neku YKpaiHM y HNUTaHHSIX OOpPOTHOM 3 OpraHi30BaHOIO
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3JIOYMHHICTIO Ta 000B 30K MEpeIaBaTh OCTaHHIM omepaTuBHY iH(popMarlito (4. 6 cT. 16
3akoHy). B To# */1e yac BKa3aHWI 3aKOH PO3MIMPUB MPABOBI MOXIIMBOCTI OMEPATUBHUX
miapo3aimiB, 30kpema CimyxOm Oesrmekn YKpaiHu, IIOJ0 BUKOPHCTaHHS OIEPATHBHO-
texHiyanx 3axoniB (OT3) y mporuaii 3moumnnocti. Tak, y cr. 15 chenianbHuM
migposainam CoayxOu Oe3mekn YKpaiHu HamaeThcsl MpaBo BuKopuctoByBatH OT3 y
BUIIAJIKaX Ta MOPSIKY, nepeadaueHnx 3akoHOM Ykpainu «lIpo omepaTuBHO-PO3IIYKOBY
nisuteHicTb» Ta KIIK Ykpainu. BignoBigHo ¢axTuyHi Aavi, OTpUMaHi i3 3aCTOCYBaHHSAM
TEXHIYHUX 3ac00iB, MOXYTh OYTH BHKOPHCTaHi SK JOKa3d Yy KpUMiHaJbHOMY
cymounnctBi  (Pro organizacijno—pravovi osnovy borotby z organizovanoyu
zlochynnistyu, 1993).

VYBech mo cyri 3akoH Ykpainu «lIpo omnepaTHBHO-PO3IIYKOBY MisTIbHICTEY
npucBsiaeHuil yperymoBanHio OP3, 30kpema cT. 6, K00 Bu3HadatoThCs miacrasu OPJL,
y cT. 7 mependadeHi 000B’SI3KH MiAPO3ILTIB, a y CT. 8 — MpaBa MiAPO3IiTIB MO0 METH
mpoBeneHass OP3, cT. 9 Bu3HaYeHi rapanTii 3aKOHHOCTI i 4ac 3xivicHeHHss OPJ] mpu
KOHKpeTu3ailii ymoB 3actocyBannsi OP3 (Pro operatyvno-rozshukovu diyalnist, 1992).

Cr. 5 3akony VYkpainu «[Ipo KOHTPpO3BiIyBaJIbHY isUIBHICTEY 3000B’sA3y€
MIPaBOOXOPOHHI OpraHd B MeEXax, BHU3HAUYECHUX 3aKOHAMH YKpaiHM Ta IHIIMMH
HOPMATHBHO-TIPABOBUMH aKTaMH, CHPHATH opraHam i migpo3mimam CiayOu Oe3rneku
VYkpainu y TpOBEJACHHI KOHTPPO3BIIyBaJbHOI JISUIBHOCTI B iHTEepecax 3a0e3rmeucHHs
nepskaBroi 6e3nexu (Pro kontrrozviduvalnu diyalnist, 2002).

3akonom Yxkpainu «lIpo 3axomm mpoTwiii He3aKOHHOMY OOITYy HapKOTHYHHX
3ac00iB, TICHXOTPOIHUX PEYOBUH 1 MPEKypCOPIB Ta 3JIOBXKHBAHHS HUMH» BHU3HAUCHO
3MICT KOHTPOJILOBAHOI MOCTaBH (K METO]| BUSBICHHS JDKEPEN 1 KaHaJiB HE3aKOHHOTO
00iry HapKOTUYHHX 3ac00iB, ICUXOTPOITHUX PEYOBHH 1 MPEKYpPCOpiB, OCi0, aKi OepyTh
y4acTh B 1bOMY) (CT.4); 3MICT ONepaTHBHOI 3aKylKd (SIK oneparii o0 MpuI0aHHs
HApKOTHYHHUX 3ac00iB, TMCHXOTPOIHUX PEUOBHH ab0 MPEKypcopiB Ui OJiepKaHHS
JoKasiB 3moumHHOI  misuteHOCT) (cT.5) (Pro zaxody protydiyi nezakonnomu obigu
narkotychnyx zasobiv, psyxotropnyx rechovyn i prekursoriv ta zlovzhyvannya nymy,
1995).

3akonn VYkpainu «[Ipo 3abe3meueHHst Oe3neku oci0, ski Oepydwi, y4acTb y
KpUMIHATBHOMY CyIOuYnHCTBI» Ta «[Ipo pgepkaBHWII 3aXWCT TpaIiBHUKIB Cymny i
MPaBOOXOPOHHUX OpPTaHiBY» YIMOBHOBA)XXYIOTh ONEPATUBHI MiJPO3/iH BUKOPUCTOBYBATH
3ac00M KOHTPOJIKO U MPOCIYyXOBYBaHHSA TeNe()OHHUX Ta IHIIMX [EPEroBOPIB,
3BYKO3AIMCY, BI3yaJIbHOTO CIIOCTEPEXEHHS Ta BCTAHOBIIOIOTH CHCTEMY OCOOJIHMBHUX
3aXOf[iB JIEP)KABHOTO 3aXWCTy TMPAIiBHUKIB CyAy 1 IPaBOOXOPOHHUX OpraHiB Bif
MEPEIIKO/] BUKOHAHHIO MOKJIAJCHUX Ha HUX 3aKOHOM OOOB'S3KIB 1 3[IIHCHEHHIO HaJaHHX
NpaB, & TAaK CaMo Bifl OCSATAaHb Ha XKHTTS, 30POB'S, ’KUTIIO 1 MaliHO 3a3Ha4e€HHX OCi0 Ta iX
ONMM3BKMX PpOAMYIB Yy 3B'A3KY i3 CIIy)KOOBOIO JiSUTBHICTIO X mpaiiBHUKiB (Pro
zabezpechennya bezpeky osib, yaki berut uchast u kryminalnomu sudochynstvi, 1993, st.
7; Pro derzhavnyj zaxyst pracivnykiv sudu i pravooxoronnyx organiv, 1993, st. 8).

Cr. 25 3akony Ykpainu «IIpo mpokypaTypy» BCTaHOBIIOETHCS, IO MPOKYPOP
3MIHCHIOE HArIsII 3a J0JCPKaHHIM 3aKOHIB OopraHamu, 1o nposaiusite OPJl, mi3HaHHS,
JIOCYJIOBE CJIJICTBO, KOPHCTYIOUHCh TPU I[LOMY IpPaBaMU 1 BUKOHYIOUH OO0OB’SI3KH,
nepeabadeHi 3akoHoM Ykpainum «IIpo omeparuBHO-po3mIykoBy AisumbHicTE» Ta KIIK
VYkpainu (Pro prokuraturu, 2014). B KOHTEKCTi HAIIOrO AOCIIIKCHHS HAroJONIyeMo,
mo 0e3 3roju MpOKypopa He MOKHa TpoBecTH xonHoro OP3, mo3Bin Ha skuii Hajae
CyZ, @ TaKOK KOHTPOJBOBAaHOI Ta ONEPaTHBHOI 3aKyNKH, KOHTPOJIBLOBAHOI MOCTABKH, a
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po MpUAHATE pilleHHs o0 opraHizauii npoBeaeHHs OP3 3a MocTaHOBOIO KepiBHUKA
OTICPAaTHBHOTO IMMIPO3ALTY, 1HIIIATOPY OIepaTUBHOI PO3POOKH HEOOXiTHO MMHCHMOBO
TIOBIIOMHUTH TIPOKYpPOpa, SKHH YIOBHOBOKCHHWHA ITEPEBIPUTH 3aKOHHICTh PHAHATTS
TaKOTo PillIeHHs], a, P HEOOX1THOCTI, CKacyBaTH 3raJlaHy IMOCTaHORY.

3akonoM Ykpainm «[Ipo TOpSIOK  BIAIIKOAYBAaHHS IIKOJH, 3aBIAHOI
TPOMAITHAHOBI HE3aKOHHWMHM [isIMH OpraHiB, mo 3xaificHioroTs OPJl, opranis
JOCYJOBOTO  PO3CIiyBaHHS, NPOKYpaTypd 1 Cydy» YperyJlbOBYIOTbCS MHUTaHHS
KOMIICHCallii IIKOAW 3aBJaHOi TpOMajsHaM y XOAl1 He3akOoHHOro 3acrocyBaHHs OP3
(Pro poryadok vidshkoduvannya shkody, zavdanoyi gromadyanynovi nezakonnymy
diyamy organiv, shho zdijsnyuyut operatyvno-rozshukovu diyalnist, organiv dosudovogo
rozsliduvannya, prokuratury i sudu, 1994). Kpim BimmkomyBaHHS MaTepialbHOI 1
MOpaJbHOI INKOAW TPOMaJsfHAM, SKIIO TaKe MisIHHA 3aloisyi0 ICTOTHY MIKOTY
OXOpPOHIOBAaHMM 3aKOHOM IIpaBaM, cB0OOOJaM Ta iHTepecaM IMX TpOMaisH abo
Jep)KaBHUM YH TPOMAJCBKHM iHTEpecaM, MOXe MPHUBECTH 10 KPHMiHAJIBHOI
BIJIMOBITaIbHOCTI MPAIliBHUKIB, SKi IPOBOJIMIIM 3aX0JU 3 BUKOPUCTAHHSAM CIEI[iaJIbHOT
TexHikd. [Ipm 1OMY CIy)KOOBHX 0CI0 MOXYTh MPHUTATHYTH OO KPUMIHAIBHOI
BIJIMOBIanbHOCTI 3a BiAmoBigHumu ctattsmMu KK Ykpainu.

VY cBoiii gistibHOCTI cy6’ektn OPJl Ge3mepeyHo BpaxoBYIOTH MOJOXKEHHS 3aKOHY
«IIpo 6aHKM i OaHKIBCHKY HISUTBHICTBY, SIKAM, IO TIPHUKIIATY, PErIaMEHTOBAHO MOPSIOK
poskputTst OankiBchkoi Taemumii (Pro banky i bankivsku diyalnist, 2000). Hopmu
naHoro 3akoHy cy0’ektu OPJl BpaxoByroTh mpu opranizamii nposeicHHs OP3 y
0aHKIBCHKHX YCTAaHOBAX.

BigmoBimHo m0 mookeHb 3akoHy VYkpainum «IIpo moctym mo myOmigHOL
iHpopmanii»  po3nopsmHUKK  iHQopMarii, sAKi  BOJOMIIOTH  KOH(QIAEHIIHHOO
iH(pOpMaIli€r0, MOXKYTh MOIIMPIOBATH 11 JIHIIIE 32 3r0JI00 0Ci0, SIKi OOMEXMIH JOCTYI JI0
iHpoOpMallii, a 3a BiZICYTHOCTI TaKoi 3roJIM — JIMIIE B IHTEpecax HalliOHAIBbHOI Oe3IeKH,
EKOHOMIYHOTO J100poOyTY Ta mpaB JroauHu (dactuHa apyra crarti 7) (Pro dostup do
publichnoyi informaciyi, 2011).

3akonu Ykpainu «IIpo indopmariiito» ta «IIpo nep:xkaBHYy TaEMHHIIO» YaCTKOBO
yPETYIBOBYIOTh OKpEMi acleKTH BHKOpUCTaHHS iH(opmaii, orpumanoi B xomi OP3.
Tak, s3rimHo monoxeHp 3akoHy Ykpainm «lIpo iHdbopMmarito» mepcoHanbHI aHi
BiJfHECeHi 10 kareropii koHpigeHiHHOT iHpopmarii. Kondinenniitna iHpopmaris Moxe
MOIIMPIOBATHCS 3a OakaHHSAM (3rOJI0K0) BIAMOBIMIHOI 0COOM y BHU3HAYCHOMY HEIO
NOPSJKY BIIIOBIAHO /0 TependayeHHX HEI yMOB, a TaKOXK B IHIIMX BHIIAJKaXx,
BH3HAYEHHUX 3aKOHOM ("dacThHa jpyra crarti 21 3akony Ykpainu «llpo iHpopmariro»).
[{um akToM He JOMycKaeThest 30ip, HAKOMUYEHHSI, BUKOPUCTAHHS Ta PO3IIOBCIOKCHHS
iHpopMaLii Ipo MpUBaTHE KUTTS, 1110 MOXKE OYTH peai30BaHO BUHSITKOBO 3a PillIEHHIM
cyay. Takox periaMeHTYeTbcs OOMEXKEHHs Ha O3HAaHOMIIEHHS 3 iHQopMariero, 1o
CTOCY€EThCSA OCOOMCTOTO JKUTTS TPOMAJsiH Ta BHHATKOBO B iHTepecax HalllOHAIbHOI
0e3MeKy, TePUTOPiaIbHOT HIJIICHOCTI @00 IPOMaJICEKOTO MOPSIIKY, 3 METOO 3al00IraHHs
3aBOPYLICHHSM 4YH 3JI0YMHAM, JUII OXOPOHM 3J0pOB'S HACEJICHHs, HIJsl 3aXUCTY
penyraiii abo mpaB IHIIKMX JFOAEH, JJIS 3alo0iraHHs PO3TOJIONICHHIO iH(GOpMAIii,
oJiepkaHol KOH(QIiJeHIHO, abo s MATPUMKH aBTOPHTETY 1 HEYIepeKeHOCTi
npaBocyans (Pro informaciyu, 1992). 3akonom Ykpaiau «IIpo nepikaBHY Ta€MHHIIIO»
BHU3HAYEHO OCOOJMBOCTI 3aceKpedyBaHHA Ta PO3CEKpPEeuyBaHHS MaTepiallbHUX HOCIIB
CeKkpeTHOI iH(opMariii, oTpruMaHoi B pe3yibrati 3actocyBanus OP3 (ct. 1 3akony) (Pro
derzhavnu tayemnycyu, 1994). 3akonom VYkpainu «IIpo iHdopmamito» BH3HAYEHO
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OCHOBHI NMPUHUMNHU iHPOPMALITHUX BIIHOCHH, CEpesi SKUX MH, B KOHTEKCTI HAaIIOTO
TIOCII/DKEHHS, BHAUIAMO TPUHIIAN TIPaBOMIPHOCTI  OACp)KaHHS, BUKOPHUCTAHHSI,
MIOIIUPEHHs, 30epiranHs Ta 3axucTy iH(GOopMaIllii; Ta 3aXUIIEHOCTI 0COOH BiJl BTpPYYaHHS
B ii ocobucte Ta cimeiiHe XuUTTA (CT. 2). 3aKOH BH3HAYae, IO peaji3alis MpaBa ma
iH(opMaIiito He MOBHHHA MOPYIITYBAaTH I'POMACHKi, MOMITHYHI, €KOHOMIYHI, COIiaJbHI,
IyXOBHI, €KOJIOTi4HI Ta IHII IpaBa, CBOOOAW 1 3aKOHHI IHTEPECH IHIIUX TPOMAJsH,
mpaBa Ta iHTEpecH MOpPUIUYHUX ocib (cT. 5); mpaBo Ha iHopMamito Moxe OyTH
00MeXEeHEe 3aKOHOM B iHTepecax HalllOHAJBLHOI OS3IEKH, TePUTOPIAIBHOI IITICHOCTI 200
IPOMAJICBKOTO TOPSIKY, 3 METOI0 3amo0iraHHs 3aBOPYNICHHSM YH 3JI0YMHAM, IS
OXOpPOHH 30POB'S HACEJICHHS, U 3aXUCTy pemyTallii abo MpaB iHIIMX JFOACH, IS
3armo0iraHHs  po3rojionieHHI0  iH(opmarii, onxepkaHoi KkoHQineHIIiIiHO, abo s
MATPUMaHHS aBTOPHUTETY 1 HeymepemKeHocTi mpaBocyans (4. 2 cT. 6); He
JOITYCKAIOTHCS 30MpaHHs, 30epiraHas, BUKOPUCTAHHS Ta MOIMUPEHHS KOH(IIeHIIHHOT
iHpopmarii mpo ocoOy (maHi mpo i HAIIOHAIBHICT, OCBITY, CIMEHHMI cTaH, peniriiHi
MEPEKOHAHHS, CTaH 37I0POB's, M TAKOXK aJpeca, JaTa 1 Miclle HapopKeHHs) 0e3 ii 3rozu,
KpIiM BHIIAJIKiB, BU3HAYEHWX 3aKOHOM, 1 JIMIE B iHTEpecax HAI[lOHAIBHOI Oe3MeKH,
SKOHOMIYHOro J00po0yTy Ta 3axucty mnpaB jtoxunu (4. 2 cr. 11) (Pro informaciyu,
1992).

CynoBi mpeneieHTH, A0 SAKUX HAyKOBII BimHOcATh pimeHHs €CIUL, Bxomats mo
CHUCTEeMH HAaIllOHAJIFHOTO IIPaBOBOTO yperymroBaHHS 3actocyBanHa OP3 (aem. — Ha
MPUKIaAi TPOBEICHHS aylio -, BiJICOKOHTPONIO 0COOM Ta aymio -, BiJIGCOKOHTPOIIO
micist) (Serdyuk A., 2019, s.8). Bigrak 3akon Ykpaiuu «IIpo BUKOHAHHS pillleHb Ta
3actocyBaHHs npakTtuku €CIIJI BU3Hayae 3aX0Qu 3arallbHOrO XapakTepy Y 3B SI3KY 3
BukoHanusMm pimens €CILUI» (Pro vykonannya rishen ta zastosuvannya praktyky
Yevropejskogo sudu z prav lyudyny, 2006, st. 13). BiamoBigHo 10 YaCTHHH MEPIIOL
ctarti 13 3aKoHy «3aX0/M 3arajbHOTO XapaKkTepy BKUBAIOTHCS 3 METOIO 3a0e3MeueHHs
JOJIepKaHHS JIepKaBoio (asm. — Ykpainoi) nonoxenb KOHBEHII, MOPYIICHHS SKUX
BcTaHOBJIeHe PireHHsM, 3a0e3reueHHs] YCYHEHHS HEJOJIIKIB CUCTEMHOTO XapakTepy,
SIK1 JIeaTh B OCHOBI BUsBICHOT0 Cy/IOM MOPYIICHHS, & TAKOX YCYHCHHS MiJICTaBU IS
HaaxopkeHHs 10 Cyny 3asB MPOTH YKpaiHH, CIIPUYHMHEHUX MPOOJIEMOI0, 1110 Bxke Oya
npeamerom posrissay B Cymi» (Pro vykonannya rishen ta zastosuvannya praktyky
Yevropejskogo sudu z prav lyudyny, 2006). Tak, crarrero 17 3a3HaueHOro 3akoHy
nepeadaveHo, Mo CyAH 3aCTOCOBYIOTH MPHU po3risji crpaB KOHBEHIIO Ta MPaKTHKY
Cyny six mxepeno npaea. He 3amepedyroun MOKIHMBICTh 3aCTOCYBaHHS O€3M0CEPETHBO
HopM Koneenmii (ockinbku BimmoBigHo m0 cratri 9 Koncrutynii Ykpainu dYuHHI
MDKHapOAHI JIOTOBOPH, 3rofla Ha OOOB’S3KOBICTH sKMX HagaHa BPY, € wactunoro
HAI[IOHAJIFHOTO 3aKOHOJABCTBA), MPUHHITO BBAXKATH, MO BIJIOBITHO JO YaCTHHU
yerBeproi crarti 9 KIIK Vkpainm, y pasi, skmo Hopmu 1poro Koxpekcy (KIIK)
cylnepedaTb MIXKHApOJHOMY JIOTOBOPY, 3roja Ha OOOB’SI3KOBICTH sikoro HazaHa BPY,
3aCTOCOBYIOTbCS ~ITIOJIOKEHHS  BiANOBIZHOIO MDKHApPOAHOTO JOTOBOPY YKpaiHu
(Solotkyj S.).

Bigmosiauo 10 ct. 46 3raganoi Kounsenuii pitnenns €CI1JI € 000B’I3k0BUMH 7151
BUKOHAHHS JIep)KaBaMH, IO B HAIIOHAJIGHOMY 3aKOHOAABCTBI  MiATBEPIKEHO
noJioxeHHsIMH 4. 1 cT. 2 3akoHy Ykpainu Big 23 motoro 2006 poky «I[Ipo BUKOHaHHS
pimrens Ta 3acrocyBanns npaktuku €CIII» (Pro vykonannya rishen ta zastosuvannya
praktyky Yevropejskogo sudu z prav lyudyny, 2006). HaBeaemo mpukiamu CyI0BHX
crpaB, sKi MalThb Oe3locepeqHe BiAHOWIEHHS X0 npeamery apochimkenHs. €CILI
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BU3HAYMB, IO 3JiMICHEHHA TAa€MHOTO HArJIALy MOPYIIyE MPaBO IMPHUBATHOTO KHUTTS
ocobu (Klass v Germany, 1984). OxuuM i3 coIlialbHUX aCIIEKTIB IMPHBATHOIO JKUTTS €
cBoOOJa 00’€qHYBaTHCh 3 IHIIMMHU JIIOJbMM; IOHSTTS «IPUBATHE >KUTTSD OXOIUIIOE
TakoK (Hi3MYHY 1 MOPaTIBHY ITICHICT 0COOH, BKITIOYArOUH ii cekcyanbhe xuttsa (X and
Y v Netherlands, 1985). €CIIJI po3mupyUB MOHATTSA MPHBATHOIO >KHUTTS JIFOIUHH,
BHBIBIITK HOTO 32 MEXi OCOOMCTOTO JKHTTS, SIKE OXOIUIIOE 3aXHUIIEHICTh MePCOHATBLHUX
JaHWX Ta TpaBa Ha yCaMiTHEHHsS, Ta BKJIIOYMBIIM Yy L€ TOHATTSA MpPaBO OCOOHM Ha
BCTAHOBJICHHS 1 MiATpUMAaHHS CTOCYHKIB 3 iHmmmu sroaemu (Niemietz v Germany,
1992). 36upanHs i BUKOpUCTaHHs iH(opMariii mpo ocody 6e3 ii 3roau € BTpyvIaHHsM y 1l
MpUBaTHE XUTT. BkazaHa HOpMa OXOIUTOE Ik oiriiHi mepenucu ocodu (X v UK,
1982), Tak i oTprManHs ii BiIOMTKIB MajibLiB Ta poTorpadyBaHHs B XOi PO3CIiTyBaHHS
(Murray v UK, 1994). Brpy4anus y mpaBa 0coOu 3rigHo 3 myHKTOM | crarti 8 3ragaHoi
Konsenmii nuisixom 36upanss iHdopMariii mpo Hel, Mae OyTH BUIIpaBIaHE IIiICTaBaMH,
nepeabadeHumMu y myHKTi 2 crtarti 8§ wiei x KowBenumii. 30upanHs iHpopmarii €
BUTIPaBIaHUM HE oO3Hauae, 10 30epiraHHs i BUKOpPHUCTaHHS Takoi iHdopmamii He
CTaHOBUTHUME TOpyIIeHHA. Jlo mpukiany, BiMOWTKH TMajbIliB, OTPHMaHI IIiJ dac
PO3CIIiIyBaHHS 3JI0YMHY, MalOTh OYTH 3HMIIEHI 13 3HATTSM MiJ03pH 010 BUHYBATOCTI
ocobu (Friedl v Austria, 1995). [lepxaBa Mae TpaBO peryjaroBaTd TEBHI acClEKTH
peamizamii cBOOOAN CEKCYaTbHHUX BiHOCHH, SIK CKIIQJOBOI MIPUBATHOTO JKUTTS JIFOIUHH,
B IUISIX 3axKCTy cycminbHoi Mopaii (Modinos v Cyprus, 1993). Ha HeoOXiaHiCTh 3MiH
ykpaiHcbkoro 3akonogaBctBa €CIIJI BkazaB y pimieHHi y copaBi Bojoxu mpotu
VkpaiHu, 3a3HAUMBILY, 10 B TUTAHHI CTEKEHHS 32 0COO0I0 3aKOHOABCTBO HE BH3HAYAE
JOCTAaTHRO YITKO WOTO MEXi Ta YMOBH, a TaKOXX He mependadae NOCTATHIX TapaHTiH
3axucty Bijn 3iomxkuBanb (Voloxa proty Ukrayiny, 2006). ¥V cnopasi [lenbkopT npoTH
Benwrii Big 17 ciuns 1970 p. €CILI BkazaB, 110 3arajbHi BUMOTH CIPaBEJIMBOCTI,
BHUCIIOBJIEH] y CT. 6, 3aCTOCOBYIOTBHCS /IO TPOBAJDKEHb Y BCiX (hopMax KpUMiHAIBHOTO
OOBUHYBau€HHS, BiJl CAMOTO MPOCTOro J0 HaiOuibn ckinagaHoro. CycmiibHHN iHTEepec
HE MOJKE BHIIPABJATH BHKOPUCTAHHS JIOKa3iB, OTPUMAHHUX B PE3yJbTaTi MOMIIEHCHKOrO
minoyproBaHas. Hema mincraB BBakatw, 1m0 0e3 BTPY4aHHS areHTiB 3J0YHH Oyno O
ckoeHo. Take BTpy4YaHHS Ta IHOro BHUKOPHCTaHHS Yy CYMHIBHOMY KpPUMIHAIEHOMY
MPOBAKCHHI 03HAYa]I0 3 CAMOTO TMOYaTKy, [0 3asBHHKA OYJIO OCTaTOYHO MO30aBIECHO
MpaBa Ha CIIPaBEUIMBHIA CyIOBUI po3risi. BinmosigHo, Mano Miciie MOpyIIeHHs CT. 6 §
1 Kongenii (Milyutin A. Ye.). Cnpasa «Cermin npotu Typeuunnun» (Sepil v. Turkey, Ne
17711/07) crocyeTbcsi MPUTATHEHHS 3asBHHUKA 0 KPUMIHAJIBHOI BiAMOBIAAIBHOCTI 3a
HE3aKOHHUH 30yT HAPKOTHYHUX 3aC00iB, IKUH OyB BUSBIICHHI 1 JIIKBIJIOBAHUI 3aBISKH
MPOBEICHHIO BiJIHOCHO HBHOTO HETJIACHOTO 3aXOJy — MEepeBipOvHOI 3aKyIKH, SKa, SIK
CTBEP/KYBaB 3asBHUK, HOCHJIA XapakTep mpoBokauii. [Ipy Bu3HaueHHI TOro, 4u Maio
Micie mopyumieHHs mnyHKTy 1 cratri 6 €pomeiicbkoi KonBeHHii y 3B'I3Ky 3
npoBokaitiero 3a0uuny, €CIIJI oriHOe cuTyalliro Ha MPEAMET, HO-IepIe, HAasBHOCTI
O3HaK Ti0ypIOBaHH OCOOM JI0 BUMHEHHS 3JI0YMHY CIIBPOOITHUKAMH IPABOOXOPOHHHX
opraHiB (MaTepialbHUH acmeKT) i, Mo-Apyre, AOTPUMAHHS TO3WTHBHUX 3000B'S3aHb
JiepKaBU PO3TIISTHYTH HAJIEKHHM YHHOM 3asBy OCOOM MPO CXWJIBHICTH 11 10 BUMHEHHS
3JI0YMHY CIIBPOOITHUKAMHU TPAaBOOXOPOHHUX OpraHiB (TporecyanbHuil acrekT). Ha
aymxy €CIUL, mpoBokauis 3JI0Y4MHY MO CYTI Mae Micle, KOJHM CHiBPOOITHUKH
MPaBOOXOPOHHUX OpraHiB HE OOMEXKYIOTbCS IMEPEBaXHO MACHBHUM BCTAHOBJICHHSAM
00CTaBUH MOKIIUBOTO BYMHEHHS 0COOO0I0 3JI0YMHY 3 METOIO 300pY BiJIOBIIHUX JIOKa3iB
i, 32 HAABHOCTI Ha T€ MiACTaB, MPUTATHEHHS i IO BiAMOBIJATBHOCTI, a MiI0YPIOIOTH ITI0
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oco0y 10 BUMHEHHs 3704yMHY. [Ipu BH3HA4YEHHI TOTO, YM OOMEXKHIHCS CIiBPOOITHUKH
MPAaBOOXOPOHHUX OPraHiB MEePEeBAKHO MACUBHUM BCTAHOBIICHHSIM OOCTaBUH MOKIIBOTO
BunHeHHa 3nounHy, €CIIJI posrnsmae npBa dakrtopu: HASABHICTH MIACTaB IS
MPOBEICHHSI BiJMOBIAHUX 3aXO0JIiB Ta POJIb CIIBPOOITHHUKIB MPABOOXOPOHHUX OPTaHIB y
CKO€HHI 31104nHy. Hanexxaumu migcraBaMu 3/1iHCHEHHS Ha3BaHuUX Buie 3axoniB €CILI
BH3HA€ KOHKPETHi 1 /MocTaTHi (aKTW4HI AaHi, OO BKa3yIOTh HA MOXKIIUBE BUYMHEHHS
ocoboro 3mounHy. Illo crocyeTbcst posi CHiBpOOITHHKIB MPAaBOOXOPOHHUX OpraHiB y
ckoeHHl 3mounny, To €CIUI posrisimae MOMEHT TMOYaTKy 3IiMCHEHHS HUMH
BIATIOBITHOTO 3ax0/y, 100 BU3HAYHUTH, IIPUETHAIMCS» YW BOHU /IO 3JIOYHMHY, SKUH
ocoba Bke mouana 3fiiicHIOBaTH 0e3 Oyap-skoi ydacTi 3 ixHbOro Ooky. Y pasi
BiJICYTHOCTi y CTOpPOHHM 3BHHYBAauCHHS SIBHUX JOKAa3iB TOTrO, IO MPOBOKAILiS MO CYTi HE
Maja wMicms, OOOB'S30K PpO3TIISHYTH 3asBy OCOOM TIpO 3iHCHEHY BiTHOCHO Hel
MPOBOKAIlif0, BCTAHOBUTH BINMOBiAHI (hakTWYHI OOCTAaBMHHM CIIPaBH 1 3'ICyBaTH,
BOAYAIOThCS 4YM 11 O3HAKH, MOKIAJAEThCS Ha HAI[lOHAIBHHN CyA. TakuM YHHOM,
MPOBOKAllisl 3JIOYMHY B CEHCi, B SIKOMy BOHAa 3a0OpoHeHa MyHKTOM 1 cTarTi 6
€pporeticekoi KonBeHmii, mMae Miclle, KOJHM BIJIICyTHI MiACTaBH MJIsi TPOBEACHHS
BIJNIOBITHUX 3aXOJiB, CHIBpPOOITHHKH NPAaBOOXOPOHHHX OpTaHiB HE OOMEKYIOTHCS
MAaCHBHUM PpO3CIiAyBaHHAM a00 HaliOHAJbHI CyId HEXTYIOTh 3a3HAYCHHMH BHILE
MTO3UTHBHUMH 3000B'13aHHSIMA. Y 11i#i cripasi, mo-nepmie, €CIIJI BinMoBUBCS ipuiiMaT
B SKOCTi 3aIpONOHOBAHHMX TYPEIBKOI BJIANOI0 JOKa3iB HAsSBHOCTI MIiACTaB I
MPOBEICHHSI BiTHOCHO 3asiBHUKA MEPEBIPOYHOI 3aKYIMKU TOH (hakT, IO paHille BiH BKE
MIPUTATYBABCSI IO BiJIMTOBITaTIBFHOCTI 32 30epiraHHs, BUKOPUCTAHHS Ta 30yT HAPKOTUIHUX
3aco0iB i HA MOMEHT TNPOBEIEHHS HErJacHOTO 3aXOAy BiIHOCHO HBOTO Oyia Airoua
MOCTaHOBA MPO B3ATTS MiJ] BApTY y 3B'A3KY 3 BUSHAHHIM HOTO BUPOKOM CyIly BHHHUM Y
BUKOPUCTAaHHI HE3aKOHHMX HapKOTW4HUX 3aco0iB. €CIIJI npuitHAB Take pileHHs,
OCKLIBKHM BCE€ II€ CTaJI0 BiJIOMO TYpeUbKiil BIajai BXkKe IMICIs 3aTpPUMaHHS 3asBHUKA 32
pe3yJibTaTaMy MPOBEICHOI BIJIHOCHO HHOI'O HETJIACHOI OTepallii i, BIAMOBIIHO, HE MOTJIO
OyTH TIOKJIaIEHO B OCHOBY MPUHHSTTS pillieHHs 1po 1i npoBeaeHHs. Y miid cipasi €CI1JT
TaKOXX 3a3HAUYMB, 110 30€piraHHs i BUKOPUCTAaHHSI HAPKOTHYHHUX 3acO0iB HE aHAJIOTIYHi
ix 30yTy, momo sSkoro Oyna MpoBeldeHa NepeBipOoYHA 3aKyIiBIA. Xo0da MOTPIOHO
3BEPHYTH yBary, Io 3asBHUK, K BXKE 3TajyBajiocs, MPHUTATYBABCS paHille i 3a 30yT
HApKOTUYHHX 3aco0iB. Typerpka BiIaja TakoX MOCHIanacs Ha BHUSBICHHS y 3asBHHKA
OLITBITIOT KUTBKOCTI HAPKOTUYHOTO 3ac00y, HIXK Te, Ke CIiBPOOITHUKH MPABOOXOPOHHHX
OpraHiB 3alpOINOHYBaJIM KYIIUTH Y HROTO B paMKaX HErJIaCHOIO 3axoay. Y BiJANOBIAb Ha
e €CII 3a3HauMB BU3HAHHS 3asBHUKA, 3p0o0JieHe HUM BiJIpa3y K, B TOMY, 1[0 BiH caM
BXKHMBA€ HAPKOTHK, 30yTHI HUM B paMKaXx MEPEeBIpOYHOI 3aKyIIKH, IEPIOANIHO KYTYIOUH
fioro y iHmoi ocoou (Anishhak O.). Binrak npuxoanMo 10 BUCHOBKY, IO iHII[iaTHBa HA
BYMHEHHsI 3JIOYMHY TIOBUHHA BHXOJMTH JIMIIE BiJi O0’€KTa, CTOCOBHO SKOTO
3actocoBytoTbes OP3, a He Bix cimy)00BOi 0COOM NPaBOOXOPOHHOI'O OpraHy, iHaKIe
nigOypIoBaHHA 4M 3aJIydeHHS 0cOOM 10 BUYMHEHHS 3JI0YMHY 3 METOIO ii MOAanbLIOro
BUKPHTTS , SIKIIO y TaKoi 0COOM 0 MOMEHTY BUMHEHHS 3JI0YMHY BiJICYTHIH yMHCeN Ha
BYMHEHHSI TPOTUIPABHOI JisUIBHOCTI, TOBHHHI KBamiiKyBaTHCS SK MPOBOKAIlis
3mounHy. Ha mpukmagi naHOro BHCHOBKY MOKHA 3pPO3YMITH BCIO BaXKJIMBICTH Ta
00OB’SI3KOBICTh BpaxyBaHHSI €BPOIEHCHKOI CYJ0BOI TMpakTHKH IIpH OpraHizaiii
3acrocyBanHsi OP3 y 0Oopore0i i3 30uMHHICTIO B YKpaiHi. TepMiH <«OKHTIO» B
trymauerni €CIJI o3Hauae nepeBaxHo Micle, e 0coda MeUIKae Ha MOCTiHHIM OCHOBI.
3a3HayeHWH TEPMIH TaKOXXK MOXeE IIOIIMPIOBATUCH 1 Ha Micue, Ae ocoba Maia
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nepexonnuBuidi Hamip xuta (Gillow v UK, 1986). Mexi n0OCHiIKyBaHOTO TOHSATTS
€CIUI Oynu posmupeHi, i Temep BOHW OXOIDTIOIOTH 1 YaCTHHY MPHUMIIIEHb, MOB'sI3aHi 3
podeCciiHO0  MIsUTBHICTIO 0co0M, 30KpeMa odicH, OCKUIBKM TieBHa TmpodeciitHa
JUSUTBHICT MOXKE TPOBAIUTHCS 3 OJIHAKOBUM YCITIXOM SIK y TIPUBATHIN ocelli 0coOu, Tak
i B ii odici un xomepriiiaux npumimennasx (Niemietz v Germany, 1992). Bynab-sike
CBiloMe BTpy4YaHHS JACP)KaBH B TAEMHHIIO KOPECTIOHICHIIi (aBT. — 32 MDKHAPOAHOIO
MPAKTHUKOIO 1€ TEepMiH OXOIUTIOE TaKOX JINCTYBaHHSA, Tele(OHHI PO3MOBH Ta
EIeKTPOHHI 3acO0M KOMYHIKalii) TIOBHHHO OyTH BHWIIpaBIaHEe IIiJCTaBaMH,
nepenOaueHuMu myHkToM 2 crarti 8 Kowpenmii. Tam, ne cBoOojga KOMYyHiKarlii
3aNIeKUTh BiJl JepKaBHUX CIYXOOBIIIB (JINCTYBaHHS YB A3HEHHX), il JepKaBH
ocobmuBo petenbHo aHamizyiotbesi Cynom (Boyle v UK, 1985; Grace v UK, 1989).
€CIUI Bu3HAUMB, IO 3aKOH 3 JIOCTATHHOIO SICHICTIO TIOBUHEH BHU3HAYaTH 00’€M OyIb-
SIKOTO PO3CYAY, IPaBOM Ha SIKUH KOPUCTYIOTHCSI KOMIIETEHTHI OpraHH, a TAaKOXK CIIOcoOU
HOro 3aCTOCYBaHHsS, MPOSBIISIOYM TOBary J0 3aKOHHOT METH JIaHHX 3aXOiB, MO0
3a0e3meunTr OKpeMiit 0co0i mocTatHiii 3axuct Bix ceasiuis (Malone v United Kingdom,
1984).

be3 cBoe4acHOr0 PO3KPUTTS T4 YCBIIOMIICHHS TPABOBUX MPOOJIEM HAJIANITYBAHHS
iH(OopMaIiTHIX Mepex HEMOXIIMBE 3acTocyBaHHS OP3 B MOBHICTIO TPaBOBiH TUIOMIHHI,
a BiaTak 1 edekTuBHA OOPOTHOA 13 3JIOUMHHICTIO. AHAJII3 B3a€EMO3B’SI3KY MIK
TEXHIYHUMH TMapaMeTpaMH Mepexi 3 HaI[lOHATLHHUM TMPAaBOBUM  YPETYJIIOBAHHAM €
OCHOBHUM €TarioM PO3pOOKH [I€BUX MEXaHI3MiB OOpPOTHOM 13 3IOYHHHICTIO MUITXOM
3actocyBanHs OP3. 3akonom Ykpainu «llpo TenekomyHikaiii» BH3HAYEHO, IO 3HSITTS
iH(popMaIlii 3 TEJICKOMYHIKALIMHUX MEPEkK 3a00pOHEHE, KPIM BUIAJIKIB, MepeadaueHux
3aK0HOM (CT. 9); IO OIepaTopH TEICKOMYHIKAIlH, He3aJeKHO BiJ (OpM BIACHOCTI, B
MepIly Yepry HaJarTh Y KOPUCTYBaHHS Ha JIOTOBIPHHX 3acajlax PecypcH CBOIX Mepex
JIEpKaBHINA CHCTEMI YpPsIOBOTO 3B’S3Ky, HAIIOHAIBHIA CHCTeMi KOH(QIACHIIHHOTO
3B’S13Ky, OpraHaM 3 Ha/I3BUYallHUX CUTYyallild, 6e3neKku, 00opoHu, HamioHaneHOT nomiii,
HarmioransHOMY aHTHKOpYIIIiHHOMY O0f0po YKpainu, Jlep:kaBHOMY OIOpO pO3CITiyBaHb
y BCTaHOBJIEHOMY TOpsAAKy (cT. 27); 3000B’si3aHHS IEPIIOYEProBO HaJaBaTH
TeJeKOMYHIKaIliifHi mocayru migpo3ainam MinicrepctBa oboponu Ykpainu, Cryxou
Oe3nexu Ykpainu, HepxaBHOTO 0ropo pO3CIiTyBaHb, HamionansHoro
aHTUKOpyMIiiHOTO Oropo Ykpainu, CnyxkOu 30BHIIHBOI PO3BIAKKM  YKpaiHwy,
HepxaBHoi cimyxOW cremiaJbHOr0 3B’S3Ky Ta 3axucTy iHMopmamii YkpaiHw,
MinicrepcTBa BHYTpilIHIX copaB Ykpainu, HamionanbHOl moinii, LEHTpaIbHOTO
opraHy BHKOHABYOI BIaaW, 10 3abe3rneuye (GOPMyBaHHS Ta peani3ye JepKaBHY
MOJIATKOBY 1 MHUTHY TONITHKY, IICHTPaJbHUX OpraHiB BUKOHAaBYOI BIAaH, IO
3a0e3neuytoTh (POPMYBaAHHS Ta peajlizyloTh AEp)KaBHY HOJITHUKY Yy cdepax HUBUIEHOTO
3aXHUCTY, MOXKEKHOT 1 TEXHOTCHHOT Oe3IeKH, 3aXUCTy JiepkaBHOro KopaoH (ct. 39) (Pro
telekomunikaciyi, 2003). 3akonom Ykpaiuu «IIpo 3axuct indopmariii B iHbopmariiiHo-
TEJEKOMYHIKAI[IHHUX CHCTeMaxX» BU3HAYEHO 3arajibHi 3acCajii JIOCTYITy JI0 iHpopMaIii B
cucremi (cT. 4), BITHOCHH MiX BJIaCHUKOM CHUCTEMH Ta KOpUCTyBayeM (cT. 6), yMOBH
00poOku indopmariii B cuctemi (ct. 8) (Pro zahyst informaciyi v informacijno-
telekomunikacijnyh systemah, 1994). 3axkon Vkpainun «IIpo 3aXHCT HepCOHANBHUX
JaHHUX» BCTAHOBIIOE 3a00pOHY MOLIMPEHHS MEPCOHANBHUX NaHUX 0e3 3roau cy0’ekTa
MEPCOHANBHUX JaHWX a0o0 yMOBHOBaXeHOI HMUM ocoOu. Toxx mo cyTi 3a00pOHSETHCS
00pobOka gaHux npo ¢izuuHy ocoly, ki € KoHDiaeHiiHO iH(opMaliiero, Oe3 1T 3roau,
KpIM BHII3JIKiB, BU3HAYCHUX 3aKOHOM, 1 JIMIIE B iHTEpecax HAI[lOHAIBHOI Oe3MeKH,
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EeKOHOMIYHOro m00po0yTy Ta mnpaB monuHu. 3xidicaroroun OPJ] Ta mocynose
pO3CIIiIyBaHHS OIEPATHBHI MiAPO3IiIA TOBHHHI BPaXxOBYBAaTH IPO 3aKOHOAABUY
3a00poHY O0OpOOKHM TEpPCOHAIBHUX JJaHWX NPO pacoBe ab0 EeTHIYHE ITOXOKEHHS,
MOJIITHYHI, PeNiriiiHi ado CBITOTJISIIHI MEPeKOHAHHS, YWICHCTBO B MOJITHYHHUX MapTisX Ta
npoecifHUX CIINKaX, 3aCyPKeHHS O KPUMiHAJIHHOTO MTOKapaHHs, a TAaKOX JaHUX, 0
CTOCYIOTBCSI 3[IOPOB’sI, CTaT€BOTO JXUTTS, OIOMETPUYHHX a0O TEHETHYHHX NAHHX, 3a
BUHATKOM CHUTYalid, Kodu 00poOKa MepCcOHANbHUX IAaHUX CTOCYETHCS BUPOKIB CYAY,
BUKOHAHHS 3aBJaHb OINEPAaTHBHO-PO3LIYKOBOI YK KOHTPPO3BiAYBaJbHOI MisJIBHOCTI,
0OpOTHOM 3 TEPOPHU3MOM Ta 3MIMCHIOETHCS MOEpKABHUM OpPraHOM B MeXax HOTo
MOBHOBa)KEHb, BU3HAYCHHUX 3aKOHOM (4. 6 cT. 6, 1. 7 4. 2 c1. 7) (Pro zaxyst personalnyh
danyh, 2010).

Uepes 0OMeXeHICTh HOPMAaTUBHUX OOCSTIB JOCTIHKEHHS HAMH y3arajJbHEHO Ta
(parMeHTapHO OXapaKTEPU30BAHO JIUIIE YACTUHY TUX HOPMATUBHO-TIPABOBUX AKTIB, SIKi
3aKOHOJ/IaBUO YpPEryJboByloTh 3actocyBaHHs OP3 cy06’ekramu OPJ], 30kpema
nigposainamMu HanioHansHOi mosmimii. 3BUYaifHO, 110 aBTOP OCIIPKEHHS HE BIJIKHIAE
Ba)KJIMBY POJIb iHIINX MPABOBHX aKTiB, SAKi He Oy 3rajaHi y CTaTTi.

BucnoBku. IIpobrnemaruka 3akoHOoAaBuoro 3abesneueHHs 3actocyBanus OP3 B
yMOBax OCY4YaCHEHOTO KPUMIHAJIBHOTO MpoIIeCyaIbHOTO 3aKOHO/IaBCTBA
JIOCT/DKyBallacsi BYCHHMH Ta TMPAaKTHKaMu (pparMeHTapHO, OCKUIBKH aOCOTIOTHA
OLIBITICTh HAYKOBHX Tpallk, onpriogHeHnx micns HabyTts uumHHOCTI KIIK Ykpainu
2012 poky, crocyBajnacs Oprafi3amiiHO-TaKTUYHUX OcoOJmMBocTel 3actocyBanus OP3
MIpH BUSIBIIEHHI Ta TPUITMHEHHI OKPEMUX BUIB 3JI0YMHIB, MPOBENEHHS MOPIBHSIHB MiX
OP3 ta HCPJ, cripo6 cucremaruzamii OP3.

Po3basiancoBaHiCTh 3aKOHOJIABCTBA, sike yperynboBye OPJl, 31e0inbiioro ioro
BHYTpIIIHS ~ CYNEPEWINBICTh, HATPOMAJKCHHS TIPAaBOBUX HOpPM, HeoOi3HAHICTh
ONEPaTUBHMUX MiAPO3AITMiB, a moAekyau 1 HexrtyBaHHA pimennsmu €CIUI (y
KpUMIHAIBHUX MPOBA/DKEHHSIX 32 MaTepiajlaMH areHTYpHO-OIEPaTHBHOI Ta HETJIACHOT
noJineilicekoi pobotn) mpu opranizamii OPJ] — 1me Bce € MPUYMHOIO CUCTEMHOTO
MPABOBOTO HITUII3MY, IO HIBENIOE OYIKyBaHi pe3ylbTaTH OOpOThOW i3 3IIOYMHHICTIO.
Jist cBOo€yacHOro 3a0e3MeyeHHs JIIOJMHI Ta TPOMAASHUHY 3aKOHHUX Ta 00’ €KTUBHHX
MOJKJIMBOCTEH 3aXHCTy CBOiX NpaB HEOOXiJHE BIPOBAKEHHS B CUCTEMY CIY)OOBOT
TUSUTBHOCTI  OTIEPAaTUBHUX MIAPO3IUTB Ta CIyX0 3aHATh i3 BHBYEHHS HOPM
parudikoBaHuX YKpaiHOIO IOJIOKEHb MIDKHAPOAHHWX [OT'OBOPIB, 3araJlbHOBH3HAHUX
HOPM 1 TIPUHIMMIB y Tany3i NpaB JIIOAWHU Ta OCHOBHHX ii cB0OOA, pimens €CILI y
KpUMIHAIBHUX MPOBA/DKEHHSIX (CIIpaBax) 3a MarepialaMd areHTypHO-ONEepaTHBHOI Ta
HerjgacHoi MoJinerdchKkoi poOOTH, iHAKIIE HEMOXIJIMBO YHUKHYTH IIOMHJOK Ta
HECTIPUSITIMBUX HACIIKIB JUIS OYiKyBaHUX PE3yJbTaTiB OOPOTHOH 13 3IOYMHHICTIO.

EdexTuBHiCT, HOpMaTHBHO-TIpaBOBOTO  3abesrnedeHHst 3acrocyBaHHs OP3
OlEpaTHBHUMHU IMiapo3faiiaMu HarioHambHOiI momimii 3alle)XuTh B 34aTHOCTI
00’€JHyBaTH Ta CIIPSIMOBYBATH MO3UTUBHI YMHHUKH, SIKi CYIPOBOKYIOTh JIii IpaBOBOi
HOpMH, 1 ONOKYBaTW Ti, IO MEPENIKO/PKAIOTh. [IpaBOBI HOPMH, IO HAJEXKaTh JO
CHCTEMH HOpPMaTHBHO-TIpaBoBoro 3abe3neueHns OPJl, MatoTh pi3HOMaHITHY IOPUANIHY
YUHHICTh 1 pi3HE peryasTHBHE 3HA4YCHHS. AHai3 HaIiOHAJIBFHOTO IPaBOBOTO
3abe3neuenHss OPJ] Ta eBporneiicbKoi CyZ0BOi NMPAaKTUKKA 1 MIKHApOJHUX MPAaBOBHX
MOJIOXKEHb, IO CTOCYIOThCS JIOCIIKYBaHOI chepu, MiATBEP/PKYE iCHYBaHHS HHU3KU
HEY3TO/PKEHOCTeH Ta KOMi3ii, 10 B CYKYNHOCTI 3HMXKYE €(PEKTHBHICTb OOpOTHOM i3
31mounHHICTIO. CaMe BJIOCKOHAJICHHsI MPAaBOBOTO IPOCTOPY AisTbHOCTI cy0’ekTiB OPJ]
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Ha 3aKOHOJABYOMY piBHI NUIAXOM iMITIEeMeHTauii MDKHapOIHOI MpPaBO3axUCHOI Ta
CyIOBOi TPaKTUKA B HAI[lOHAJbHE 3aKOHOJABCTBO O€3MEepeyHO TOCHIWIo O
[IPaBO3axXUCHY (DYHKILIIO AEP>KaBU Ta OJHO3HAYHO CIPHUIATUME 3POCTAHHIO aBTOPHUTETY
VYkpainu cepen KpaiH €BpONeHChKOI CIIUIBHOTH.
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