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O NIEKTORYCH PROBLEMATYCZNYCH ASPEKTACH
REALIZACJI W USTAWODAWSTWIE KARNYM PROCESOWYM
UKRAINY ZADAN ZWIAZANYCH Z ZAPOBIEGANIEM
PRZESTEPCZOSCI

W artykule omawia sie jeden z wiodgacych programéw
obowigzujgcego kryminalno - procesowego ustawodawstwa Ukrainy
powigzany z odzwierciedleniem na poziomie zadanh w zakresie
zapobiegania przestepczosci, ktére sg m. in. wyznaczone w ustawie
0 odpowiedzialnosci karnej. Zgodnie z praktyka, zaznaczona
problematyka jest gtéwng okolicznoscig sprzyjajaca popetnianiu Oleksandr Kolb
przestepstw powtérnych i recydywy, gdyz w trakcie postepowania
karnego zaden z podmiotéw dziatalnosci procesowej nie jest
zobligowany do ujawnienia przyczyn i warunkow popetnienia dziatan
spotecznie niebezpiecznych.
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IMPLEMENTATION OF THE CRIMINAL PROCEDURAL
LEGISLATION OF UKRAINE THE TASK TO PREVENT CRIMES

The article is about one of the key programmes in the current
criminal procedural legislation of Ukraine related to the display at the
legislative level to prevent crimes that are defined, in particular, the
law on criminal liability. This problem, as practice shows, the main
factor contributing to the occurrence of repeated and recurrent
crimes, since criminal proceedings none of the subjects of
procedural activities is not obliged to reveal the reasons and
conditions of committing socially dangerous acts.
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NMPO OEAKI NPOBJIEMHI ACNEKTU PEANI3AUIIY Podatkowej
KPUMIHAIIbHOMY NPOLIECYAIIbHOMY 3AKOHOOABCTBI Gtéwnego Urzedu
YKPAIHU 3ABOAHb MO 3ANOBIFAHHIO 3JTOYUHAM Panstwowej
Stuzby Fiskalnej

B cTtaTTi MOBa BefeTbCa NPO OAHY i3 KIOYOBUX Mporpam y Obwodu
YMHHOMY KpUMiHaNbLHOMY npoLecyanbHOMYy 3aKOHOAABCTBI YKpaiHu, Wotyrskiego
LLO NoB’si3aHa 3 BiAOOpaXXeHHAM Ha 3aKOHOA4ABYOMY pPiBHI 3aBAaHb doktor nauk
no 3anobiraHHIO 3MoYMHaM, SIKi BU3HAYeHi, 30Kpema, y 3aKOHi Mnpo prawnych,
KpUMiHanbHy BignoBiganbHIiCTb. (m. tuck, Ukraina)

Cawme 3a3HayeHa npobnema, sk CBiAYMTb NPaKTUKa, € rONOBHOK OOCTaBUHOLO, LLO CNpusie
BYUMHEHHIO MOBTOPHMX i PEUMAMBHUX 3IOYUHIB, MO3asK Yy XOA4i KPUMIHANbHOrO MNpPOBaKEHHS
XoaeH i3 cyB’ekTiB npouecyanbHOl AiSnbHOCTI He 3000B’A3aHUA BUSBUTU MPUYUMHU | YMOBU
BUYMHEHHSI CYCMiNbHO Hebe3nevyHnx QisiHb.

Knroyoei crnoea: kpumiHanbHe npouecyarnbHe 3aKOHOA4aBCTBO; 3aKOH MPO KpUMiHaNbHYy
Bi4MOBIAANbHICTb; 3MNOYMH; 3anobiraHHs 3Mo4YMHaM; KpUMiIHanbHE MPOBaMKEHHS; CYO’eKTH
npouecyanbHOT JiiNbHOCTI; 3aCyPKEHUN.
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locmaHoeka npobsiemu. BignosigHo Ao Bumor 4. 2 cT. 1 KIMK YkpaiHu, kpumiHanbHe
npouecyanbHe 3akoHOO4ABCTBO YKpaiHM CKnagaeTbCsi 3 BigMoOBiAHWX MonoxeHb KoHcTtutyuii
YKkpaiHn, MiXHapogHUX OOroBoOpiB, 3roga Ha ODOB’SI3KOBICTb SKMX HagaHa BepxosHoto Papgotro
Ykpainu, uboro Kogekcy Ta iHWuUX 3akoHiB YkpaiHu [1]. Mpu ubomy, SIK 3a3Ha4eHo B Y. 5 cT. 9
KMK, kpumiHanbHe npouecyanbHe 3aKOHOL4ABCTBO YKpaiHW 3aCTOCOBYETbCS 3 YypaxyBaHHAM
NpakTukM €BPONENCHKOro cyay 3 npae MoanHN. Takun 3akoHO4AaBYMI MigXid, SK BipHO 3ayBaxuB
H.C. Kapnos, obymoBneHun Bumoramu cT. 46 «OOGOB’A3kOBa cuna CyqoBMX pilleHb Ta ix
BUKOHaHHsA» po3ainy Il «Esponencbknin cya 3 npas noguHn» KoHBeHLUT Npo 3axucT npas MoanHn
i OCHOBOMOMOXHNX CBODOA, Y SKiM BM3HAYEHO, L0 OepxaBu, ki paTudikytoTb Lo KoHBeHLU;to,
3060B’s13aHi BUKOHYBaTW ocTatouHe piweHHa Cyay y 6yab-Ski cnpasi, B AKii BOHU € CTOPOHaMu
[2, c. 6]. Kpim uboro, B cT. 17 3akoHy YkpaiHu Big 23 ntotoro 2006 p. «[1po BUKOHAHHA pilleHb Ta
3aCTOCYBaHHSA NPaKTUKM €BPONENCbKOro cyay 3 npas NIOAMHUY BKa3aHo, WO CyAn 3aCTOCOBYOTb
npu po3rnagi cnpas KoHBeHUito Ta npakTuku Cyay sk gxeperno npaea [3].

Omxe, npunHATTA HoBoro KIK Ykpainu, sk 3 uboro npmeogy 3pobunu BucHoBok HO.M.
MNpoweBun Ta O.B. KanniHa, BIigKpWMNO HOBY CTOPiIHKY B iCTOPIl Cy4aCHOi KpuUMiHanbHOI
npouecyanbHOl Hayku, Hagano HOBOro iMMynbCy AM9 PO3BUTKY BITYM3HSHOI HAyKOBOI OYMKM,
NocTaBUIO Nepes HaykoBUSAMMK Ta NpakTMKamMu HOBI cknagHi 3aBaaHHA [4, c. 587]. 3okpema, ui
3aBOaHHs MOB’A3aHi 3 HeOOXIOQHICTIO YCBIQOMMEHHS KOHLUENTyanbHUX MOfIoKEeHb HOBOro
KPUMiHANBHOrO npoLecyanbHOro 3akoHOA4AaBCTBaA, CYTHOCTI 3anpoBaXeHuX HOBOBBEAEHb, IX
TEOPETMYHOro OB6r'pyHTYBaHHSA, PO3POOKM HEOOXIOHMX MOHATb, BUSIBNEHHA NMPOranvH Ta Konisin y
HOPMaTMBHOMY BPEryitOBaHHI KpUMiHaNbHUX NpouecyanbHUX NpaBoBigHOCKH [4, ¢. 587].

Came ue n obymosuno Bubip ob6’ekTa i NpegmMeTa Ui€i HAykOBOI CTaTTi, a TakoX ii
OCHOBHOIO 3aBOaHHS — pPO3pobuTN HayKoBO OOI'PYHTOBAHI MPONO3uLii WOAO YAOCKOHANeHHS
KPpMMiHanbHO-NpoLecyanbHOro 3akoHo4aBCTBa YKpaiHM 3 nuTaHb 3anobikHOI  AissnbHOCTI
cy6’ekTiB KpMMiHANbHOIo NpoLecy.

OcobnnBo akTyanbHUM Lel BUCHOBOK € 3 Ornsgy TUX BUAO3MIiH, WO CYTTEBO BMMBAOTb
Ha BTIMEHHS Y KpMMiHaNbHOMY NpoLecyanbHOMY 3aKOHOOAaBCTBI YKpaiHM NoSfioXXeHb Ta BUCHOBKIB,
AIKi 3BMICTOBHO BigobpaxatoTb CYTHICTb KPUMIHONOTIYHOI NONITUKK, TUM BinbLue, SK BipHO 3ayBaXXmB
B.B. KoBaneHko, L0 HauioHarnbHy igeto Tpeba He BMHaxoauTu, sik Benocuned, a, Cnmparymnch Ha
GaraTopiyHy NpPaKTUKy MOKOMiHb, BIOKPMBATW, SK BiAKPMBAKOTb  3arafibHi 3aKOHM PO3BUTKY
cycninbCTBa Ta cneundivHi pucy yHKLiIOHYBaHHS TOro YK iHLWoOro couiymy [5, c. 9].

CmaH JdocnidxeHb. FK Nokasano BWBYEHHS HAyKOBOI mniTepaTypu, NPaKTUYHO KOXEH
KPUMIHOMOr Ha CbOrogHi OBrpyHTOBYE HEOOXiOHICTb 3aKpiNNeHHA y YMHHOMY KpuMiHanbHOMY
npouecyanbHomy kogekci (gani — KIMK) YkpaiHn kpumiHONoriyHMX 3acag B AiANbHOCTI cyb’ekTiB
KpMMiHaneHOro npoBagxeHHs. OcobnnBoO akTMBHO Y LIbOMY KOHTEKCTI MpautoloTb Taki HayKoBLj,
sak: O.M. baHgypka, B.B. Bacunesuy, B.B. lNoniHa, B.M. lNonoekiH, O.M. [xyxa, T.A. deHncoea,
C.®. OdeHcuos, .M. KonotyH, B.A. MepkynoBa, A.B. CasueHko, B.l. Tuxun, B.l. llakyH Ta iHwWi
JOoCnigHMKK, poBOTM AKMX W CKNanuM MeTodornoriyHe niarpyHTss Ang nigroToBKM LIET HAykoBOT
cTarTTi.

Buknad OCHOBHUX MOJ/IOXKeHb. 7K CBiAYMTb MpakTUKa KPUMIHOMOrYHa peanbHIiCTb B
YkpaiHi, 0cobnMBo B OCTaHHi POKW, 3yMOBIIOE HEOOXIOHICTb KOHLENTYanbHO YTOYHUTU, a OEAKOI0
Mipoto 1 BinblL NpeaMeTHO BU3HAYUTW LUNSXM akTyarisauil cydacHOT YKpaiHCbKOT KpUMiHosorii [6,
c. 460], 3okpema 1 3 ypaxyBaHHAM TOro, o NpunuHATTA HoBoro KIK He npmu3Beno Ao CyTTeEBMX
3MiH peBOMLUINHOrO npouecy, a Bigbynacsa nuwe TpaHcdopMaLlis HOpMaTUBHOI MoAeni
KpMiHanbHoOro nposagxeHHs [4, c. 587]. lMpu ubomy, sk cnywHo 3aysBaxwus B.B. oniHa, BapTo
namMm’ataTtu, WO OOCBiQY BTINEHHA camMe KPUMIHOMOrYHOI MNONiTUKU B YKpaiHi Hemae [7, c. 478].
Came TOoMy, Ha noro AyMKy (i MOXXHa 3 UMM MOBHICTIO NOrOAMTUCL), 3 ypaxyBaHHAM MiHMUBOCTI
couianbHOi 06CTaHOBKM B KpaiHi HEObXigHMM efleMEHTOM KPUMIHOMOrYHOI MOMiTUKN  cnig
BBaXXaTW pPO3pOOKYy MNPMHLUMNIB i MexaHi3MiB peanbHOro BTIfIEHHS TeopeTudHux HagbaHb y
npakTuky cyb’ekTiB peanidauii — K Aep>XaBHUX i NpeACTaBHULBKUX iHCTUTYTIB, TaK i iHCTUTYTIB
rpomagcbkoro cycninoctea [7, c¢. 478]. Tum 6Ginbwe, Wwo, sk HebesnigctaBHo BBaxae [.J1.
LLIsegoBa, ykpaiHCbKe CycninbCTBO NOTpebye CUCTEMHOI MOAepHi3aLii, afXe B yMOBax Cy4acHOro
OHOBJIEHHA CYyCNiNbCTBa MONITUYHI pedopMn He 3aBXaW NiAKPINMIoTLECA €KOHOMIYHUMUK, a
npouec AgemokpaTtusauil 4yacTto 3BoauTbCca 4o cBoboam rosoputun [8, ¢. 147]. 3okpema, AKLLO
3a3HayvyeHe NUTaHHA PO3rMSAHYTU Yy KOHTEKCTi 3MmicTy npobnem peanisauil 3aBgaHb 3anobiXHOI
AiSANbHOCTI, TO HAaBPSAA YM MOXHa noroanTuck 3 nponoauuieto O.C. TaHTynu, Aka nepekoHaHa, Lo
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3aMiCTb KPUMIHOMOriI Mae 3’sIBUTUCA Taka aHTW AenikTHa MEeTOAUYHAa lopuaudHa nonituka, sk
aenikronorisi, npegMeToM OOCHIIKEHHA SKOT NMOBUHHI CTaTh NPUYMHHO-HACHIOKOBI 3B’S13KM BCiX
pi3HOBMAIB MpaBoONOpyLUEHb, a HE NUWe KPUMiHaNbHUX MpaBoNnopyLUeHb, WO ()akTUYHO Mae
MicLe B TpaguUinHin kpumiHonorii [9, ¢. 207].

Take noBepxHeBe BIOHOWEHHA Ta, OAHOYACHO, HeOOrpyHTOBaHE irHOPyBaHHSA
MOXINUNBOCTEN KpUMiHOMOrii Yy 60poTbbi i3 3MOYMHHICTIO HA cborogHi B YkpaiHi mMae CBOI, He
60€EMOCH LbOro CrioBa, axsvBi Hacrnigk1M, a came: ocobnMBOI0 YMOBOIO, LLIO CMPUSAE 3POCTaHHIO
OKpeMUX rpyn Ta BUAIB 3MOYMHIB, € 3HWKEHHS e(EeKTUBHOCTI AIANbHOCTI NPaBOOXOPOHHOT
cucTemMu, 30Kpema noniuii, nos’sa3aHe 3 cyTTeBMMU Hegonikamu YnHHoro KK, wo npussenu go
PaKTUYHOrO  MPUMMHEHHS  onepaTuBHO-po3wykoBoi  gianbHocti  (OPL); amemopanisadieto
3MOYMHHOI YacTMHM NpaLiBHUKIB NOMiuii, NpokypaTypu Ta CyaniB, sKi 3HAaXOASATbCS Mig 3arpo3oto
NPUNNHEHHS Kap'epw; 3BINbHEHHS YacTMHM OOCBigYeHUX npauiBHMKiB Miniuii (noniyii) [10]. Mpwn
ubomy 3 yacy npuniHaTTs KMK 2012 p. WwopivyHO 3pocTaEe He TifbKW KiNbKiCTb 3apeecTpoBaHUX
BignMoBigHo Ao cT. 214 uboro Kogekcy 3mo4mnHiB, ane 1 KifbKiCTb KpMMIHANbHUX NPOBaKEHb, SIKi
pO3rnsAalTbCs Y cyaax 3 NopyLIEHHSIM CTPOKiB, nepeabaveHunx cr.cT. 314, 316 KIK. Tak, Tinbku
y 2014 poui KinbkicTb Takmx crnpas 36inbwmnack y 3,3 pasn i ctaHosuna 9,6 Tuc. (y 2013 p. - 2,9
TnC.), abo 7% (y 2013 p. — 1,7%) Big KiNbKOCTi cnpas, NPOBafXeHHS B SKUX 3akiH4eHo [11, c.
24].CyTTEBMM YMHOM CUTyaList He 3miHunach 1y 2015-2016 p.p. [10].4k 3 uboro npmeogy BRy4YHO
sayBaxuna B.O. Mepkynoea, wnax pegopmyBaHHS KpUMiHanNbHO-NpouecyanbHOro Ta
KPMMiHanNbHO-BMKOHABYOro npasa B HanpsaMmy BiOOKPEMIIEHHS Ta 3BYXEHHS CYyTO rany3eBuX
npobrnem i OOCnigkKeHHa iX Yy Bigpusi Big npobnem KpuMMiHanbHOrO npaBa npu3Bede Ao
36inbLleHHst chepyn KpMMiHanNbHOro NpaBocyaas, ska perynoBaTUMETbCsl HE JOCTATHBO YiTKUMW,
cynepeynnBnuMm, a iHKONKM i B3aEMOBUKIIOYHUMIN 3@ XapakTepoM MOSIOXKEeHb HOpMamu npasa [12,
c. 114].

TakMM YMHOM, KOHLIEeNTyanbHO Npo6nemoro CborogeHHs YkpaiHu, sik NpaBoBOi KaTeropii,
Ta BCTAHOBMEHHA TUX IHTEpeciB AepXaBW, SKi MOBMHHI OyTM 3axuLEHUMM KPUMiHAINbHO-
NpaBoOBMMW Ta KpUMiHanNbHO-NpouecyanbHUMKN 3acobamu, € ypaxyBaHHS 3MICTY Ta 3aKpinfeHHs Y
HUX KOHUEeNnTyanbHUX 3acaj KPWUMIHOMOMYHOT MONITMKM  YKpaiHW, WO Yy TMOBHIM  Mipi
CMiBBIOHOCUTBLCS 3 TUMK 3aBOAHHAMM,LO0 BU3Ha4YeHi B U. 2 ¢T. 1 KK Ykpainu [13, c. 184-186]. MNpu
uboMy cnig matnm Ha ysasi, wo KoHctutyuinHun Cya YkpaiHn BKNagae B MOHATTA «iHTepecu
JepxaBuy» [ianbHICTb, CNPsAMOBaHY Ha 3aXMCT OCHOBHMX ddyHOAMEeHTarnbHUX LUIHHOCTEW, SKi
3abe3neyvyloTb iCHyBaHHS | QoyHKUiOHyBaHHA camoi gepxasu [14].Mpwn Takomy nigxodi, £k
npaBunbHO 3pobuB BMcHoBOK B.B. lNoniHa, mnaHomipHa npoTuais 3MOYMHHOCTI 3 MEeTOoK i
MOCTYMNOBOr0 CKOPOYEHHS i BUTICHEHHS 3 NIOACBHKOro BYTTA SK Aaneka nepcnekTua NoB’a3yeTbCs
He CTifIbKN 3 KpUMiHanbHO-NPaBOBOL, CKifbKM 3 KPUMIHOMOTYHOK MOMITUKOK 3MOYMHHOCTI [7, C.
470]. Nopsag 3 uum, BapTo noroantuch 3 C.M. NycapoBuMm, kM NnepekoHaHui, Wo Ail Aepxasu,
AKi 30BHI (32 hopmoto) BignosigaoTe 3acobam KpuMiHanbHO-NPaBOBOro BAAMBY, ane npu LboMmy
nosbaeneHi MartepianbHO-NpaBoBoro 6a3ncy (BUMKOHYETLCS 3a BIACYTHOCTI  BignoBigHOro
NpaBOBIOHOLLEHHS), € NOPYLLEHHAM 3acaj AianbHOCTI NpaBoBoil gepxasu [15, ¢. 14].

Y cBin yac BM3Havaoum 60pOTbOY i3 3NOYMHHICTIO K OAHY i3 HAMBaXXNMBILLMX (PYHKLUIN
aepxasu, |.I. Kapneub 3ayBaxwuB, IO BOHa BKM4ae y cebe HacTynHwui 3mict (etanm): 1)
npodinakTmka 3MoYnHIB; 2) X BUABNEHHS i pO3KpUTTSH; 3) pO3CnigyBaHHA KpMMiHaNbHUX cnpas; 4)
CYOOBUN PO3rNsag KPUMIHANbHUX CNpaB i NoKapaHHA BUHYBATUX; 5) OiANbHICTb 3 BMNPaBEHHA
3acygkeHux; 6) Harnag 3a 3BifbHEHHAM 3 Micub No3baBneHHs BOMI Ta NPOBEAEHHS 3 HUMM
crieuianbHoOT BUXOBHOI poboTu [16, c. 162]. 3a3HayeHui nigxig TpmBanuin Yac ByB AOMIHYOUUM Y
Hayui Ta Ha npakTuui i 6yB peanisoBaHMN Ha HOPMaTUBHO-NPaBOBOMY PIiBHI K OfHa i3 (PYHKLiN
Aepxasu, a came — pyHKUii 6opoTbbu i3 3noUnHHICTIO. 30KpeMa, 3 YaciB He3anexHOCTi YKpaiHu
0o 2015 poky TpaguvuiiHuMm cTano 3aTBepAXeHHs Ha piBHi Ykasy Npe3naeHTta Ykpainu [17] abo
KabineTy MinicTpiB Ykpainum [18] KoMmnnekcHuUx uinboBmx nporpam npoinakTuki npasBonopyLleHb
Ha neBHWW nepiod. Kpim UbOro, okpemi enemeHTn 3anobikHOI AiSnbHOCTI Oynyn BU3HAYeHi 1 y
AesKux cneuianbHux 3akoHax YkpaiHum («[po onepaTmBHO-po3LyKoBY AisanbHicTb» [19]; «[Mpo
OpraHisauinHo-npaBoBi OCHOBM ©60pOoTbOM 3 OpraHisoBaHo 3rounHHICTIO» [20]; «[Mpo 3acagwm
3anobiraHHs i npotuaii kopynuii» [21]; iH.), a Takox B okpeMux Hopmax KK, KBK Ta KIMK Ykpainu.
Tak, y KMNK 1960 poky ubomy nutaHHiO 6yno npucBsYeHO psg craten, a came: cT. 23
«BusiBneHHA npuumnH i yMOB, SKi CNpUSANM BYMHEHHIO 3MOYMHY»; cT. 23-1 «[logaHHs opraHy
Ai3HaHHSA, cnigyoro, Npokypopa B KpUMiHanbHin cnpasiy;cT. 23-2 «Okpema yxsana (nocraHoBa)
cyny»; cT. 27 «[puUTArHeHHs [0 KpuUMiHanbHOI Bi4MOBIAANbHOCTI He iHaKWwe K 3a CKaprowo
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notepninoro»; cT. 28 «LuBinbHMN no30B Yy KpuMiHanbHi cnpa.i»; cT. 29 «3abe3neyvyeHHs
BigLIKOAYBaHHA 30UTKIB, 3aBA4aHMX 3M0YMHOM, i BUKOHaHHSA BMPOKY B YaCTWMHI  KOHQicKaLil
MarHa»; cT. 49 «[lotepninuiny; ct. 50 «UuBinbHMN nosuBayv»; cT. 52 «[lpeacraBHuKK
noTepninoro, UMBINbHOroO No3meava i UMBINbHOro Bignosigaday; cT. 52-1 «3abe3neueHHs 6e3neku
ocib, aki 6epyTb y4acTb y KpMMiHANbHOMY CYAOUYUHCTBI»; CT. 52-2 «[paBa i 060B'A3kn 0Cib, Wwoao
SIKUX 3OINCHIOKTLCA  3axoan 6esnekn»; cT. 52-3 «HeposronoweHHsa BigoMOCTeN NMpo ocoby,
OO0 SIKOT 34INCHIOTLCSA 3axoam 6e3nekny»; cT. 52-4 «lMopsgok ckacyBaHHA 3axodiB 6e3nekny;
cT. 52-5 «OckapxeHHs pilweHb NpO BiAMOBY B 3aCTOCyBaHHi 3axogiB 6e3neknm abo npo ix
ckacyBaHHs»; CT. 53-1 «OB60B'A30K opraHy Ai3HaHHs, Crnig4yoro, NPOKypopa i Cyay Woao BXUTTS
3axofiB 40 BidLWKOAYBaHHS  LIKOAW, 3anogistHOi rpoOMagsiHMHOBI HE3aKOHHMMW LigMuy; CT. 64
«O6cTaBuHM, WO nianaralTb AOKa3yBaHHIO B KpUMiHambHiA cnpagi»; cT. 92 «BigwkooyBaHHS
BUTpAT CBigKam, NOTEPninuM, 3akOHHMM NpeacTaBHMKaM NOTEPNiNMX, ekcrnepTam, chedianictam,
nepeknagadam i NoHATUMY; cT. 93-1 «BigwkogyBaHHA BUTpaT Ha CcTauioHapHe fikyBaHHSA ocobu,
sika noTepnina Big 3Mo4YnHy»; cT. 123 «Bu3HaHHA uMBINbHUM No3mBademy; cT. 125 «Ob6oB'A30k
3abe3neyeHHss UMBINbHOMO No30BYy i nepeabayeHoi 3akOHOM KOHdpickauii manHa»; cT. 126
«Mopspok 3abesnedeHHs LUMBINbHOrO NO30BY i MOXIMBOI KOHpicKauii MarHay; cT. 148 «MerTa i
niacTaByM 3acTOCOBYBaHHS 3anobikHMX 3axoniB»; cT. 1563 «[lopsagok BUPILLEHHS MUTaHHSA Mpo
rPOLLOBE CTArHEHHs1 3 MOpy4uTenss B pasi YXuneHHss oOGBMHYBayYeHOro Big SBKM OO OpraHiB
JisHaHHa  4m  cnigctBar;cT. 159  «3axogu  niknyBaHHSA  NPO  HEMOBHOMITHIX  AiTen
3aapelToBaHoro»; ct. 160 «3axogm No OXOPOHi ManHa yB'dA3HEHOro»; cT. 171 «Buknuk i gonut
notepninoroy; cT. 185 «HepoaronoweHHA o6cTaBUH OCOBMCTOrO XUTTH OOLWYKyBaHMX»; CT. 217
«O3HanoMneHHs NoTepninoro, LUMBINbHOro No3meada i UMBINBLHOroO Bianosigaya 3 martepianamm
cnpaBuy»; cT. 223 «O6GBUHYBanNbHUN BUCHOBOK»; CT. 224 «[dopaTkm Oo o6BMHYBanNbHOro
BUCHOBKYY; CT. 227 «[TOBHOBaXXeHHS1 NPOKypopa Mo 34iMCHEHHIO Harnsay 3a BUKOHAHHAM 3aKOHIB
opraHamu fisHaHHsa i gocyaoBoro cnigcreay; cT. 237 «lutaHHs, ski 3'9CoBYOTbCS cyaaeto npu
nonepeaHbLOMy po3rnsdi cnpasmy»; cT. 251 «OcobnmBocTi NnonepeaHLOro po3rnsaay B cnpasax, aKi
NOPYLLYIOTLCA 3a CKaprow notepninoroy; cT. 253 «lMuTaHHsa, Aki NignaraoTe BUPILLEHHIO Cyaneto
B 3B'A3Ky 3 MNIArOTOBKOK CnpaBu OO CyOOBOro po3rnsaay»; cT. 255 «3abesneveHHsa npaBa Ha
O3HaANOMMEHHA 3 MaTepianamu crnpaBuy; CT. 261 «PiBHICTb NpaB CTOPIH y CYAOBOMY PO3rnagi»;
CT. 267 «Y4acTb noTepninoro B CygoBOMY po3rngfi»; CT. 268 «YyacTb UMBINLHOrO nosvsava i
UMBINBHOrO BigMOBidaya B CydOBOMY po3rfggi»; CT. 272 «3axoan, SIKi 3aCTOCOBYHOTbCA [0
NOPYLUHWUKIB NOPSAKY CyQOBOro 3acigaHHsa»; CT. 279 «BupilueHHa nuTaHHSa Npo NpUTArHEHHS 00
BiAMNOBIgaNbLHOCTI 3a 3aBiAOMO HernpaBAWBI NOKa3aHHS, HEMpaBUNbHUI Nepeknag i HenpasanBUI
BUCHOBOK»; CT. 290 «Hacnigkm HesiBkm noTepninoro»; ct. 291 «Hacnigku HesiBKM LMBIfIbHOMO
nosueayar; cT. 295 «Po3'acHeHHs npaB i 060B'A3kiB ocobam, Wo BepyTb yyacTb y cnpasi»; CT.
299 «BusHauveHHs obcary gokasie, WO NignaraioTe AOCHIMKEHHIO, Ta NOPALKY X OOCHIOXKEHHAY;
cT. 302 «Po3'ssicHeHHs1 cBigkoBi i noTepninomy ix npae Ta ob6oe'askiB»; cT. 308 «Jdonut
notepninoroy; cT. 324 «luTaHHs, WO BUPILLYIOTLCA CyOO0M MPU NOCTAHOBMEHHI BUPOKY»; CT. 328
«Po3B'Aa3aHHa UMBINBbHOrO MNo30BYy»; cT. 329 «3abesneyeHHsa UMBINbHOMO MNO30BY»;CT. 334
«MoTumByBanbHa YacTuHa BUMPOKy»; CT. 335 «Pe3onioTnBHa YacTuHa BUMPOKy»; CT. 346 «3axoaun
niknyBaHHA MNpPO HEMOBHOMNITHIX AiTer i 30epexeHHs MarHa 3acymkeHoro»; cT. 350 «3mict
anensuii; cT.368 «OaHobivHicTL abo HeNoBHOTA Ai3HaHHSA, AOCYAOBOro UM CyAoBOro chigcTeay;
cT. 369 «HeBignoBiAHICTb BUCHOBKIB Cyay MepLlol iHCTaHUil hakTMYHMM obBCcTaBuHaM cnpasuy;
cT. 370 «ICTOTHIi NOPYLIEHHA BWMMOI KpPUMiHaNbHO-NpoLecyanbHOro 3aKkoHy»; cT. 371
«HenpaBunbHe 3acTOCyBaHHA KPUMiHAIbHOrO 3akoHy»; CT. 372 «HeBignoBigHICTb NPU3HAYeHOoro
CyOOM MOKapaHHs CTyNeHi TAXKOCTI 3rodMHy Ta ocobi 3acymxkeHoro»; cT. 378 «Bupok
(noctaHoBa) anensuinHoro cyay»; ct. 380 «Okpema yxBana anensuiiHoro cygy»;ct. 383
«CynoBi pilleHHs, ski MOXyTb ByTn nepesipeHi B kacauinHoMmy nopsgky»; cT. 391 «Ocobwu, ski
OepyTb ydacTb y po3rnagi cnpaeBu B kacauiiHoMy nopsigky»; cT. 399 «O00B'A3KOBICTb BKa3iBOK
KacauinHoi iHcTaHuii»; cT. 400-2 «YxBana kacauivHoro cygy»; cT. 400-4 «[ligctaBn ana
nepernsagy Cy4oOBUX pilleHb B MOPSAKY BUKIHOYHOrO npoBamkeHHs»; cT. 403 «O60B'A3KoBICTb
BUPOKY, yXxBanmu i nocTtaHoBuM cyay»; CT. 411 «[MopsigoK BUPILLEHHA MWTaHb, 3B'A3@HMX 3
BMKOHAHHAM BUPOKY»; CT. 415 «Harnsg 3a 3aKkOHHICTIO BUKOHaHHA BUPOKIB Ta iHLWUWX CYOOBUX
pileHby; CT. 425 «3aiicCHEHHA NPOBaKEHHST 3a NPOTOKONbHOK (POPMOIO AOCYAOBOI MiArOTOBKU
mMatepianis»; cr.433 «O6cCTaBuHK, WO NignaraloTb BCTAHOBIEHHIO B CnpaBax MpoO 3104MHU
HEMNOBHOMITHIX»; CT. 441 «Y4yacTb 3aKOHHOro0 MNpeAcCTaBHUKA HEMOBHOMITHBOrO NiACYAHOro B
CYAOBOMY po3rnagi»; cT. 442 «Y4yacTb y CyqOBOMY pO3rnsadi NpeAcTaBHUKIB Crnyxbu y cnpasax
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HEeMnoOBHOMITHIX Ta MiniLil y crnpaBax HEMNOBHONITHIX»; CT.443 «Y4yacTb y CygoOBOMY po3rnsagi
npeacTaBHUKIB NIANPUEMCTB, YCTAHOB i OpraHisauiny; cT. 444 «BuaaneHHa HenoBHOMITHLOrO
nigcygHoro 3 3any cygoBoro 3acigaHHa»; cT. 445 «[luTaHHs, wo BMpIWYOTLCA CygoM Mpwu
NMOCTaHOBIIEHHI BUPOKY»; CT. 446 «3MicT BUpOKy»; CT. 448 «[llutaHHa, 4ki  nignaraloTb
BUPILLEHHIO CyOOM Y crpaBax Npo 3acTOCYBaHHA MPUMYCOBUX 3aXOAiB BUXOBHOIO XapakTepy»
(Bcboro 75 crarten i3 449, 3akpinnenux y KrK) [22].

Otxe, y KMK 1960 poky npsAMO 4M oOnocepenkoBaHO MUTAHHA KPUMIHOJSOMYHOro
xapaktepy 6ynu BigobpaxeHi y 17% ctaten. | ubomy saBuuly Gynu NOSICHEHHs, a came: Mo
3aranbHONPUNHATIA TEOPEeTUYHIn MOoAeni, HOPMW MaTepianbHOro npaea Yy ChiBBIOHOWEHHI 3
HOpMamK npoLecyanbHOro npaea € BM3HayanbHUMM, NO3asK OCTaHHI He MOXYTb iCHyBaTh 6e3
4ynHHoMy Ha Ton Yac KK 1960 poky [24], a noTim y KK 2001 p. [25], y cT. 1 ogHum i3 3aBaaHb 6yno
BM3HaA4YeHO 3aBAaHHsS Mo 3anobiraHH 3Mo4YnMHaM, TOMY FOMYHUMM KPOKOM 3akoHOo4aBusS cTano
BM3Ha4YeHHs npoueayp roro peanisadii y KIMK. BinbLw Toro, ogHum i3 efiemMeHTiB MeTn NoKapaHHs
(4. 2 c1. 50 KK) 3aKkOH Takox BM3HA4MB 3anobiraHHA 3novmMHaMm, NpUYOMYy He Tinbku 3 BOoKy
3acCypKeHuX, ane W iHwmx ocib. B yHICOH LbOMYy BU3Ha4YanbHUM Le 3aBgaHHa ctano n 'y KBK
YkpaiHn (ct.cT. 1, 104) [26]. Ak y 3B’I3Ky 3 UMM CnywHO 3ayBaxue B.M. TepTuwumHuk, cnig
pobutn Tak, Wob BeCb KpMMiIHANbHUI Npouec cnpasnisB NPodinakTUYHy Ail0 HA NOro YYacCHWUKIB,
nonepeaxyBaB HOBi 3M0YMHW. ToAi MOXHa cKasaTu, Lo HanKpalle npaBocyaas Te, sike pobutb
cebe 3anBum [27, c. 114].

Takun nigxig 3acHOBaHWN e 3 JaneKMX iICTOPUYHNX YaciB Ta anpoboBaHMI Ha NpaKTuLUi.
3okpema, O.®. KuctakiBCbkui 3 LbOro npvBody 3pobuB BUCHOBOK MPO Te, WO iCHYBaHHSA
3aranbHUX NPUHLUMNIB, SKMMWU KEPYETbCA Cyhd, MOKasye, YoMy KpUMiHamnbHWUA Npouec cknagae
TakoX npegmeT 3aranbHOro KpUMiHanbHOro npasa, 6e3 HUX npouec He 3acryroByBaB OU iMeHi
Hayku, a 6yB OM nuwe MUCTELTBOM i MOro BMKIA4aHHA NepeTBOpUnocb 6K y Cyxui aHanisa
aitoumx kopekcis [28, c¢. 28].Mpote aBTopm KIIK 2012 poky [1] BCcyneped OOKTPUHANBHUM
NONOXEHHAM, FOrKM Ta PUAMYHIA NpakTUUi NiWnAM no-iHWoMy Wnsxy i akTuyHo nuwe y
3aByanboBaHin  opmi Bigobpasnnn y Kopgekci npouenypHi MOMEHTM peanisauii vy
KPMMiHaNbHOMY  Mpoueci  KpumiHomnoriyHoi  nonitmkn.  Binbw  TOro, 6esniactaBHo Ta
HeobrpyHToBaHo BukntoyeHi 3 KIK T1i cratTi, wo 6e3nocepegHboro 6ynu cnpsiMoBaHi Ha
peanisauito Bu3HayeHoro y KK 3aBgaHHs no 3anobiraHH0 31o4nHaM (BUSIBIIEHHSA MPUYMH | YMOB
3M104MHY; pearyBaHHs Ha HUX LUASIXOM BUHECEHHS NoAdaHb i yXBan; BpaxyBaHHA LMX ob6cTaBuH
npy NpuU3HadYeHHi NokapaHHa Towo). Tak, y n. 1 noctaHosu MNMneHymy BepxosHoro Cyay YkpaiHu
Bi 24 »xoBTHA 2003 p. Ne 7 «[1po npakTnKy npusHavyeHHs cydamu KpUMiHaNbHOrO NoKapaHHSA»
Oyno 3a3Ha4veHo, Lo, NpM3HaYaroyn noKapaHHs, y KOXXHOMY KOHKpPETHOMY BUMaAKy Cyau MarTb
OOTPUMYBaATUCb BUMOI KPUMIHANbHOrO 3aKOHY 1 3000B’A3aHi BpaxoByBaTU CTYMNiHb TSXKKOCTI
BYMHEHOrO 3M104YMHY, AaHi Npo 0coby BMHHOIMO Ta OBCTaBMHW, O NOM’SKLWYKOTb i OBTAXYHOTb
nokapaHHs. Take nokapaHHsa Mae 6yt HeobXigHUM i JOCTaTHIM ONA BUNPaBNEHHSA 3aCyaXeHOoro
Ta nonepempKeHHs1 HOBUX 3M04mMHIB [29, ¢. 231].

Taknum YMHOM 3a3HayeHa NocTaHoBa, 9K, BriacHe, 1 iHWi noctaHosu NneHymy BepxoBHoro
Cyay Ykpainu [30], 3060B’a3yBanu cyam No KOXHIi KpUMiHaNbHIN cnpasi peanidyBatn 3aBOaHHA
KK no 3anobiraHHio 3ro4vHam, WO JOriYyHO BUTIKANoO y TOMY 4ucri i3 3MICTy CMiBBiAHOLIEHHS
HOpPM MaTepianbHOro Ta npouecyarnbHoro npasa.llopsa 3 uum Ta 3apagu cnpasennvMBoCTI Chnif
3a3HayYMTH, WO Ha NpaKkTuUi cyan OCUTb hopMarnbHO Ta Nvule y 3aranbHuUX pyucax nigxoawnu oo
BMKOHAHHS SIK MPUMNUCIB 3aKOHY, TaK i po3’scHeHb BepxoBHoro cyay YkpaiHu 3 umx nutaHb, Npo
L0 KPACHOMOBHO CBig4MTb cydoBa ctatuctuka 3a 2001-2015 p.p. Tak, y 2002 poui (nepwomy
3BiTHOMY nepiogi 3 4acy npunHaTTa KK 2001 p.) ANA yCyHEHHS MPUYMH i YMOB, WO CRPUSnu
BUYMHEHHIO 3ITOYMHIB, Cyan noctaHoBunmn 4661 okpemy yxsany (noctaHoBy), Wwo cknagano 2,8%
(y 2001 p. — 4,3%) Big KinbKOCTi cnpas, PO3rNAHYTUX i3 NocTaBneHHsM BUPOKY [31, c. 48].
CyTTeBO He 3MiHMMNachb cuTyauis i B noganblli poku, ax o npunHatta KIK Ykpainm 2012 p.
3okpema, y 2011 p. KinbkicTb Takux yxsan (MOCTAHOB) CyAiB Yy 3ararnbHil CTPYKTYpi BUPOKIB
ctaHosuna nuwe 0,1% (y 2010 p. — 0, 1%) [32, c. 35-36], a B 2012 p. — nnwe 3,2% [33, c. 26].

BucHoeoK. 3 BULEBUKNAOEHOTO MOXHa 3p00UTM BUMCHOBOK MPO Te, WO i B ymoBax Aii
KIMK Ykpainm 1960 p. Tex icHyBana npobnema woao peanisadii y cnigyo-cyaoBin npaktuui Tmx
npouecyanbHUX HOpM, WO Bigobpaxanu 3micT KpUMIHOMOrYHOT NONITUKK, ane BOHa CToCyBanach
6inbw rnobanbHol Npobnemun, a came — ePeKTUBHOCTI 3aCTOCYBaHHS Y MPaKTUYHIN AisNbHOCTI
npasoBux HOpM [34]. Y Ton camuin yac, npobnemun BiACYTHOCTiI TakMx npoLuecyanbHUX HOPM, LLO
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mMae micue y dmHHomy KIIK, — ue pesynbTaT nopyweHHs ii po3pobHMKaMmy Ta 3akoHOAaBLEM
NPUHLUMMIB HOPMOTBOPYOCTI (BEPXOBEHCTBA MpaBa, 3aKOHHOCTI, AeMOKpaTu3Mmy, edeKTUBHOCTI,
HaYKOBOCTIi, CUCTEMHOCTI, TEXHIYHOT AOCKOHAIOCTI, iH.) Ta B LifTOMYy — irHOPYBaHHS 3MICTY OYHKLi
HOPMOTBOPYOCTi  (MEPBUHHOMO Ta BTOPWMHHOIO PEerynioBaHHS  CYCNifbHUX  BIOHOCWH; X
Aeperynsuisi; yCyHeHHs1 He[oriKiB MPaBOBOro pPeryritoBaHHS Ta BNOpsAKYBaHHA LbOro rnpolecy)
[23, c. 212-214].
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ON SOME PROBLEMATIC ASPECTS OF THE IMPLEMENTATION OF THE CRIMINAL
PROCEDURAL LEGISLATION OF UKRAINE THE TASK TO PREVENT CRIMES

0. KOLB, S. KOLB

Statement of the problem. In accordance with the requirements of part 2 of article 1 of
the criminal procedure code of Ukraine, the criminal procedural legislation of Ukraine consists of
the relevant provisions of the Constitution of Ukraine, international treaties consent to be bound
by the Verkhovna Rada of Ukraine, this Code and other laws of Ukraine [1]. However, as
indicated in part 5 of article 9 of the criminal procedure code, the criminal procedural legislation of
Ukraine is subject to the law of the European court of human rights.This legislative approach, as
rightly said N. With. Karpov, due to the requirements of art. 46 "Binding force of judicial decisions
and their implementation”, section Il "the European court of human rights," Convention on the
protection of human rights and fundamental freedoms, which stipulates that States that ratify the
Convention are obliged to abide by the final decision of the Court in any case to which they are
parties [2, p. 6]. In addition, article 17 of the Law of Ukraine of 23 February 2006 "On the
implementation of decisions and application of practice of the European court of human rights"
stated that the courts apply in their proceedings the Convention and Court's practice as a source
of law [3].

Therefore, the adoption of the new code of criminal procedure, as on this occasion,
concluded J. M. Grosheva and O. V. Kaplina, opened a new page in the history of modern
criminal procedural science, gave a new impetus to the development of national scientific
thought, was put before scholars and practitioners, new challenges [4, p. 587]. In particular, these
tasks are connected with the necessity of realization of the conceptual provisions of the new
criminal procedural legislation, the entities introduced innovations, theoretical Foundation,
develop the necessary concepts, identification of gaps and conflicts in the normative regulation of
criminal procedural legal relations [4, p. 587].

This determined the choice of object and subject of this research article and its main task
is to develop scientifically grounded proposals on improving criminal-procedural legislation of
Ukraine on the issues of preventive activity of the subjects of the criminal process.

Particularly relevant to this conclusion with a review of those modifications that have a
significant influence on the embodiment in the criminal procedural legislation of Ukraine,
provisions and conclusions which are meaningful and reflect the essence of criminological policy,
especially, as correctly noted V. V. Kovalenko, what national idea should | invent as a Bicycle,
and based on many years of experience of generations, to discover how open the General laws
of social development and specific features of functioning of a given society [5, p. 9].

The state of research. As shown by the scientific literature, virtually every criminologist
today substantiates the need to consolidate the current Criminal procedure code (hereinafter
CPC) of Ukraine criminological foundations of activity of subjects of criminal proceedings.
Particularly active in this context, the work of such scientists as: A. M. Bandurka,.In. Vasiljevic.In.
Golna.M. Golovkin, A. M. Dzuza, T. A. Denisova, S. F. Dension, I. M. Kopotun, V. A. Merkulov,
A. V. Savchenko, V. P. Tichiy, V. I. Shakun and other researchers, the work which made up the
methodological basis for the preparation of this scientific article.

Summary of the main provisions. As the practice of criminological reality in Ukraine,
especially in recent years, necessitates a conceptual clarify, and to some extent, and more
specifically to identify ways of actualization of contemporary Ukrainian criminology [6, p. 460],
including taking into account the fact that the adoption of the new criminal procedure code has
not led to significant changes of the revolutionary process, and there has been only a
transformation of the normative model of criminal proceedings [4, p. 587]. However, as rightly
noted by V. V. Golna, it is worth remembering that the experience of embodiment that is
criminological policy in Ukraine [7, p. 478]. That is why, in his opinion (and can we agree), given
the variability of the social situation in the country, an essential element of criminological policy
should be the development of principles and mechanisms of real implementation of theoretical
advances in the practice of the subjects of implementation, as state and representative
institutions and of civil society institutions [7, p. 478]. Moreover, as rightly believes G. L.
Shvedova, the Ukrainian society needs a system upgrade, because in the modern renewal of
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society, political reform is not always matched by the economic, and the process of
democratization is often reduced to the freedom to speak [8, p. 147]. In particular, if the specified
issue is discussed in the context of the content of the problems of implementation of tasks of
prevention, we can hardly agree with the proposition O. S. Mantuli who believes that criminology
needs instead to receive such anti Delta methodical legal policy, as delictology, the subject of
research which should be the causation of all varieties of offences, not criminal offences, which
actually takes place in traditional criminology [9, p. 207].

This superficial approach and at the same time, the unjustified neglect of the possibilities
of criminology in combating crime today in Ukraine has not bomos of the word, the terrible
consequences, namely: a special condition, which promotes the growth of certain groups and
types of crime, is reducing the effectiveness of law enforcement, in particular police associated
with significant drawbacks of the current criminal procedure code, which led to the actual
termination of operational-investigative activity (OSA); the demoralization of the criminal part of
the police, prosecutors and judges who are under threat of career termination; the dismissal of
some experienced police officers (police) [10]. In this case, since the adoption of the criminal
procedure code 2012 every year grows not only the number of registered according to article 214
of the Code of crimes, but the number of criminal proceedings before the courts in violation of the
terms specified in articles 314, 316 of the CPC. Thus, in 2014 the number of such cases
increased by 3.3 times and amounted to 9.6 thousand (in 2013. — 2.9 thousand) or 7% (in 2013. —
1.7 percent) of the number of cases, the proceedings in which completed [11, p. 24].Significantly,
the situation has not changed in the 2015-2016 academic year. [10].How about this aptly
remarked V. A. Merkulov, the way of reforming the criminal-procedural and criminal-Executive
law in the direction of the Department and contraction of a purely sectoral issues and study them
in isolation from the problems of criminal law will lead to an increase of criminal justice, which will
be regulated not sufficiently clear, contradictory and sometimes mutually exclusive character of
the provisions of the law [12, p. 114].

Thus, the conceptual problem of today's Ukraine, as a legal category, and the
establishment of those state interests that should be protected by criminal law and criminal
procedural means, based on the content and providing them the conceptual foundations of
criminological policy of Ukraine, which fully corresponds with the objectives specified in part 2 of
article 1 of the criminal code of Ukraine [13, pp. 184-186]. It should be borne in mind that the
constitutional Court of Ukraine invests in the concept of "state interests" activities aimed at
protecting fundamental values that ensure the existence and functioning of the state itself
[14].With this approach, as correctly concluded Vladimir Golna, systematic combating crime with
a view to its gradual reduction and ousting of human existence as a distant prospect
communicates is not so much legal, how much crime the politics of crime [7, p. 470]. Along with
this, we should agree with S. M. Gusarov, who is convinced that the state's actions that are
externally (in form) correspond to the means of criminal and legal impact, but denied the
substantive basis (performed in the absence of an appropriate legal relationship) is a violation of
the principles of a legal state [15, p. 14].

At the time, defining the crime as one of the most important functions of the state.And.
Karpets noted that it includes the following content (stages): 1) crime prevention; 2) their
identification and disclosure; 3) the investigation of criminal cases; 4) judicial proceedings
criminal cases and punish the perpetrators; 5) activities for the rehabilitation of convicted
persons; 6) supervise the release from places of imprisonment and of carrying out special
educational work [16, p. 162]. This approach has long been dominant in science and practice and
has been implemented on the regulatory level as one of the functions of the state, namely, the
function of combating crime. In particular, since the independence of Ukraine up to 2015 the
traditional approval at the level of the decree of the President of Ukraine [17] or the Cabinet of
Ministers of Ukraine [18] Integrated target programs of crime prevention for a certain period. In
addition, the individual elements of the safety activities were identified and in some special laws
("On operative-search activities" [19]; "About organizationally-legal bases of fight against
organized crime" [20]; "On principles of prevention and combating corruption” [21]; etc.), as well
as separate norms of the criminal code, the PEC and the criminal procedure code of Ukraine.
Thus, the CPC of 1960 the issue was devoted to a number of articles, namely: article 23 "the
identification of the causes and conditions that contributed to the Commission of the crime";
article 23-1 "Representation of the body of inquiry, investigator, Prosecutor in a criminal
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case";article 23-2 "private definition (decision) of the court”; article 27 "the criminal prosecution
only by complaint of the victim"; article 28 "Civil action in a criminal case"; art. 29 "Providing
damages caused by the crime, and the execution of the judgment regarding confiscation of
property"; article 49 "the Victim"; article 50 of the "Civil plaintiff", article 52 "the representatives of
the victim, civil plaintiff and civil defendant"; article 52-1 "security of persons participating in
criminal proceedings"; article 52-2 "the Rights and obligations of persons in respect of whom the
measures of security"; article 52-3 "non-Disclosure of information about the person against whom
the measures of security"; article 52-4 "Order of cancellation of security measures"; article 52-5
"Appeal of decisions on refusal in application of security measures or to terminate them"; article
53-1 "the Duty of the body of inquiry, investigator, Prosecutor and court to take measures to
compensation of damage caused to citizen by unlawful actions"; article 64 "of the Circumstances
to be proven in a criminal case", article 92 "the Reimbursement of withesses, victims, lawful
representatives of victims, experts, specialists, translators and attesting witnesses"; article 93-1 of
the "Reimbursement for inpatient treatment of a person that the victim of the crime"; article 123
"Recognition as a civil plaintiff’; article 125 "the responsibility of ensuring the civil claim and the
statutory confiscation of property"; article 126 of the "Procedure for ensuring the civil claim and
possible confiscation of property"; article 148 "the Purpose and grounds for applying preventive
measures"; article 1563 "Order of decision of a question on monetary collecting from the
guarantor in case of failure of the accused to appear in bodies of inquiry or investigation";article
159 of the "Measures for the care of underage children of the arrested person"; article 160 of the
"Measures for the protection of the property of the prisoner"; article 171 "the Calling and
interrogation of the victim"; 185 "non-disclosure of the circumstances of his personal life scour";
art. 217 "Acquaintance of the victim, civil plaintiff and civil Respondent with the materials of the
case", article 223 "Indictment"; article 224 "of the Annex to the indictment", article 227 "the
Powers of the Prosecutor supervising the execution of laws by bodies of inquiry and pretrial
investigation"; article 237 "Questions that are being investigated by a judge in a previous
examination of the case", article 251 "Features of the previous consideration of the cases have
been initiated on the complaint of the victim"; article 253 "Issues that shall be resolved by judge in
connection with the preparation of the case for trial"; article 255 "the right to familiarization with
the materials of the case"; article 261 "the Equality of rights of the parties to the litigation"; article
267 of "the Participation of victims in the proceedings"; article 268 of the "Participation of civil
plaintiff and civil defendant in the trial"; article 272 "Measures, which apply to violators of the
order of the trial"; article 279 of the "Decision on the prosecution of false evidence, wrong
translation and false imprisonment"; article 290 of the "Consequences of absence of the victim";
article 291 of the "Consequences of absence of the civil party”; art. 295 "the rights and
responsibilities of persons involved in the case"; article 299 "Defining the scope of evidence
subject to research and their study"; article 302 "the Explanation of the witness and the victim of
their rights and duties"; article 308 "Interrogation of the victim"; article 324 "Issues that are
resolved by the court in the verdict"; 328 "Authorization of a civil suit"; article 329 "the civil
action";and article 334 "the Reasoning part of the sentence"; article 335 "the Operative part of the
verdict"; article 346 "Measures for the care of minor children and preserve the assets of the
convicted person”; article 350 of the "Contents of appeal”; article 368 of the "one-Sidedness or
incompleteness of the inquiry, pre-trial or judicial investigation"; article 369 "the Inconsistency of
the findings of the trial court to the actual circumstances of the case"; article 370 "Significant
violations of criminal-procedural law"; article 371 of the "Incorrect application of the criminal law";
article 372 Mismatch "court-appointed punishment to the severity of the crime and the convicted
person”; article 378 of "the Verdict (decision) of the court of appeal”; article 380 "private definition
of court of appeal”;article 383 "judgment, which can be checked in a cassation order"; art. 391
"Persons participating in the proceedings in a cassation order"; article 399 of "Mandatory
instructions of the cassation instance"; between 400-2 article "the constitutional court”; article
400-4 "Grounds for review of judicial decisions in exceptional circumstances"; article 403 of the
"Binding verdict, ruling and decision of the court"; article 411 "resolution of issues related to the
execution of the sentence"; article 415 of the "Supervision over legality of execution of sentences
and other judicial decisions"; article 425, "implementation of the production Protocol form of pre-
trial preparation materials"; art 433 "the Circumstances are being ascertained in cases of crimes
of minors"; article 441 "Participation of the legal representative of a juvenile defendant in the trial”;
article 442 "Participation in the proceedings of the representatives of the service in Affairs of
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minors and militia in Affairs of minors"; article 443 "Participation in the trial representatives of the
enterprises, institutions and organizations"; article 444 "Removing a juvenile defendant from the
courtroom"; article 445 "Issues that are solved by the court when the sentence"; article 446 of the
"Content of sentence"; article 448 "the Issues that shall be resolved by the court in the cases on
application of compulsory educational measures” (a total of 75 articles 449, enshrined in the code
of criminal procedure) [22].

So, in the criminal procedure code 1960, directly or indirectly, issues of criminological
nature were reflected in the 17% of the articles. And this phenomenon was the explanation,
namely: according to the generally accepted theoretical model, the substantive law in relation to
the procedural rules are crucial, since the latter cannot exist without the first and intended to
implement them subject to certain procedures [23, p. 180-181].Existing at the time the criminal
code in 1960 [24], and then in the UK in 2001 [25], article 1 one of the tasks tasks were identified
for the prevention of crimes, so the logical next step of the legislator was to define the procedures
for its implementation in the criminal procedure code. Moreover, one element of purpose of
punishment (part 2 of article 50 of the criminal code) the law also identified the prevention of
crimes, not only by convicts but also others. In unison this determinative, this job was in KVN of
Ukraine (articles 1, 104) [26]. In this regard, rightly noted by V. M. Artisanic, you should do so that
the whole criminal process has produced a preventive effect on its participants, a sign of new
crimes. Then we can say that the best justice is that which makes itself superfluous [27, p. 114].

This approach is based more distant historical times and tested in practice. In Particular,
O. F. Kistiakowsky for this reason concluded that the existence of General principles that have
guided the court, showing why the criminal process is the subject of General criminal law, without
them the process would not deserve the name of science, and would only be art and his teaching
would become a dry analysis of the existing codes [28, p. 28].However, the authors of the
criminal procedure code 2012 [1] contrary to the doctrinal position of logic and the practice of law
has taken a different path and in fact, only in a veiled form reflected in the Codex procedural
aspects of implementation of the criminal process criminological policy. Moreover, arbitrarily and
unreasonably excluded from PDA those articles that were directly aimed at the implementation of
a particular in the UK the task of crime prevention (identifying the causes and conditions of crime;
responding by providing submissions and regulations; the circumstances in sentencing, and the
like). Thus, in p. 1 resolution of the Plenum of the Supreme Court of Ukraine from October, 24th,
2003 n 7 "About practice of appointment by courts of criminal punishment”, imposing penalties, in
each case, the courts must adhere to the requirements of the criminal law and must consider the
gravity of the crime, the identity of the perpetrator and the circumstances mitigating and
aggravating punishment. Such punishment must be necessary and sufficient for correction of the
convict and prevention of new crimes [29, p. 231].

Thus the said regulation, as, indeed, other decisions of the Supreme Court of Ukraine
[30], obliged the courts for each criminal case to realize the objectives of the criminal code on the
prevention of crimes that logically followed including the content ratio of substantive and
procedural law.Along with this, and in fairness it should be noted that in practice the courts rather
formal and is only loosely approached the implementation as the requirements of the law and
explanations of the Supreme court of Ukraine on these issues, as evidenced by the judicial
statistics for 2001-2015 gg So, in 2002 (the first reporting period since the adoption of the criminal
code, 2001) to eliminate the causes and conditions that contributed to the Commission of crimes,
the courts ruled 4661 private definition (resolution) that was 2.8% (in 2001 and 4.3%) of the
number of cases dealt with the formulation of the sentence [31, p. 45]. Not significantly changed
the situation in the following years, until the adoption of the CPC of Ukraine 2012 In particular, in
2011 the number of such definitions (decisions) of courts in the overall structure of sentences
only 0.1% (in 2010 — 0, 1%) [32, p. 35-36], and in 2012 only 3.2% [33, p. 26].

Conclusion. From the above it can be concluded that in terms of the criminal procedure
code 1960, too, was a problem for the implementation of the investigation and judicial practice of
those procedural rules that reflect the content of criminological policy, but she was concerned
with more global problems — namely, the effectiveness of the application in practice of legal rules
[34]. At the same time, the lack of such procedural rules, as in current criminal procedure code is
the result of violation of its developers and legislator of the principles of rulemaking (the rule of
law, legality, democracy, efficiency, scientific, systematic, technical excellence, etc.) and
generally ignoring the content of the functions of norm-setting (primary and secondary regulation
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of social relations; deregulation; elimination of shortcomings of legal regulation and streamlining
of this process) [23, p. 212-214].
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