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INSTYTUCJACH ODBYWANIA KARY NA UKRAINIE
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wyznaczono ich  stosunek, =zaleznosci pomiedzy  nimi,
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KPUMIHONOI4YHI TA KPUMIHAIIbHO-BUKOHABYI 3ACAON 3ABE3INEYEHHA
BE3MNEKU B YCTAHOBAX BUKOHAHHA NOKAPAHb YKPAIHU

B craTTi 34iiCHEHO aHania HOpM YMHHOMO KpUMiHANbHO-BUKOHABYOro 3aKOHOAABCTBA
YKpaiHu, nos’a3aHux i3 3abe3neyeHHsaM 6e3neyHnx yMoB BUKOHAHHSA Ta BigOyBaHHA NOKapaHHS y
BMAi No30aBneHHs BOMi, a TaKOX peani3auield Ha NpPaBOBOMY PpiBHI Yy 3a3HadeHin cdepi
LiSANbHOCTI 3MICTY KPUMIHOMNOrYHOT Ta KpMMiHaNbHO-BUKOHABYOT MOMITUK, KPIM LIbOro, BU3HAYEHO
X CniBBIAHOLLEHHS, B3AEMO3aNeXHiCTb, B3aEMOOOYMOBNEHICTb | B3aEMOZII0.

Knroyoei cnoea: 3anobiraHHA 3104MHaM; 3acympKeHWi; NepcoHan YCTaHOB BWKOHAHHS
nokapaHb; no3baBneHHs BOJi; BUKOHAHHSA NOKapaHHS; BigOyBaHHA NOKapaHHs; MeTa NoKapaHHS;
3aBAaHHs KpUMiIHANbHO-BUKOHABYOro 3aKOHO4ABCTBA.

MocmaHoeka npo6rnemu. 3aranbHOEBPOMENCHKI LIHHOCTI, MPIOPUTETHUMU 3 SAKUX €
BEPXOBEHCTBO NpaBa Ta AOTPMMaHHSA NpaB i OCHOBOMNOMOXHUX cBOOOA NOAMHM Ta rPOMaAAHNHA,
KINOYOBUM 3 SIKUX € NpaBO Ha ocobucTy 6e3neky, YKpaiHO CNPUMHATO | NPOrofoweHo SK 3acaaun
11 cycninbHOro po3BuTKY. 3asHadeHi 06’€KTM NPaBOBOI OXOPOHM, BKOYayMm 6e3nedHi ymoBu
XUTTERIANbHOCTI ocobm B ymoBax i isonsuii Big cycninbCTBa, 1 MalTb BU3HAYaTn npupogy Ta
XapakTep CTOCYHKIB Mi>X NIOOUHOIO | Aep)XaBOKo B HaLUiM KpaiHi, WO, 30Kkpema, BigobpaxeHo B CT.
3 KoHcTuTyuii YKpaiHu, y SKil 3a3HayeHo, WO MnoguHa, Ti XXUTTS | 300pOoB’sl, YeCTb i TgHICTb,
HeOTOpPKaHICTb | 6eaneka BU3HAOTLCA B YKpaiHi HaMBULLOK coLianbHOK LiHHICTO. [py ubomy,
BiANOBIOHO A0 cBOro npaBoBoro cratycy (4. 3 cT. 63 KoHctuTyuii Ykpainu, ct. 7 KpumiHansHo-
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BMKOHaBYoro kogekcy (aani — KBK)), 3acyaxeHi 4o no36aBreHHsi BONi MOBHOK MipOIO BOMNOAIOTb
npaBoM Ha ocobucty 6esneky, nopsg 3 iHWWMKM cyG’eKTamMyM Ta yvaCHUKaMU KpUMiHanbHO-
BMKOHaBYMX MPaBOBIAHOCKH (MEepPCOHanNoM YCTaHOB BMKOHaHHS nokapaHb (YBI1); npokypopamu,
SAKUN 3gincHioTb Harnag 9ct. 22 KBK); cyagamu, Wo 34iNCHIOTE CYgOUMHCTBO MO 3M104MHAX,
BUMHEHUX Y Micusax no3basneHHs Boni (cT. 32 KpumiHanbHoro npouecyansHoro kogekcy (KIK);
Onun3bki poaudi 3acympkeHuX; NpeacTaBHUMKM FPOMAACBLKOCTI, SKi 3aCTOCOBYIOTb CBil BMIMB Ha
3acympxkeHux (ctatta 6 KBK); iH.).

MpaBoBi rapaHTii 3abe3nevyeHHs 3a3Ha4eHOro npasa UMX OCib BM3HAYeHi B KpMMiHaAmNbHO-
BMKOHABYOMY 3aKOHOAAaBCTBI YKkpaiHu (4. 2 cT. 1, cT. 6, cT. 10, c1.102-106, iH. ctatTti KBK). Mpun
LbOMY OAHWM i3 KpaWHix 3acobiB Ta, ogHO4YaCHO, rapaHTield 0e3nedyHnx yMOB BUKOHAHHS Ta
BiAOGyBaHHS MoKapaHHs y BuAi NO36aBneHHs BONi BUCTYNalOTb Ti i3 HUX, WO 3akpinneHi B CT. 6
KBK «[MigctaBm 3acTtocyBaHHA 3axoiB pisyHOro BNnuBy, cneuianbHux 3acobiB i 30poi».

Ak CBigUMTbL NpakTUKa pesynbTaTu crneuianbHUX HAyKOBUX OOCHILXKEHb 3 O3Ha4yeHol
npobnematukm [1], AOCI HA OOKTPMHANBHOMY PiBHI HE BMBYEHi B MOBHIA Mipi Ti MUTaHHSA, WO
MalTb NpsiMe BiOHOLWEHHS A0 3anobikHoi aianbHocTi B YBIT Ta 3MIiCT SKMX KOPeCnoHAYeETbCS i3
3MICTOM 4K KPUMIHOMONIYHOT, TaK i KpUMiHaNbHO-BUKOHABYMX NoOniTUK YkpaiHu. MoBa, 3okpema,
BeOEeTbCs Mpo iX CNiBBIAHOLLEHHS, B3aEMO3arexXHiCTb, B3aEMOOOYMOBIIEHICTb Ta B3aEMOAII0 Npun
BMpPILLEHHI cknagHux npobrnem Yy B3aemoBigHOCMHax nepcoHany YBI Ta 3acymkeHux i3
3aCTOCYBaHHSAM CUSM OO OCTaHHIX.

AK nokasano BMBYEHHA MPaAKTUMKM Takoi AisnbHOCTI, Yy ©Oaratbox BMnNagkax 3axoau
isnyHOro BNMBY, cneuianbHi 3acobu i 36pos 3aCTOCOBYBaNUCL 40 NPaBOMOPYLLHMKIB MOCMILUHO
Ta HeagekBaTHO OO0 CUTyalin, Wo cKknaganucb, a TakoX He KopecnoHAyBasimch i3 3MIiCTOM Takoro
3aBAaHHs, sIK 3anobiraHHsl BUMHEHHIO HOBUX 3M04YMHIB 3acympkeHnmn (4. 1 cT. 1, 4. 2 cT. 50 KK, u.
1 cT. 1, cT.cT. 104-106 KBK) [2].

3 ornagy uboro Ta y 3B’si3Ky 3 HeoOXigHiCTio Binblu geTanbHOro AOCMIMKEeHHs niacTas
3acTocyBaHHA cunu o ocib, siki BigbyBatoTb NokapaHHs y BUAi no3baBneHHs Boni, BubpaHa Tema
L€l cTaTTi € AOCUTb aKTyamnbHOIO, WO, Y CBOK 4epry, oOymoBurno Bubip ii METU Ta OCHOBHOIO
3aBAaHHs — BMBYMTK NpaBOBY Mpupoay Takol AisnbHOCTI nepcoHany YBI1 y KOHTeKCTi 3micTy
KPUMIHOMOTIYHOT Ta KpUMiHaNbHO-BMKOHABYMX NONITUK YKpaiHW.

CmaH OJocnidxeHHs1. Pe3ynbTaT BMBYEHHSA HAyKOBOI JiTepaTypy nokasanu, Lo
3a3Ha4YeHol nNpobnemaTtmkol y cdepi BUKOHAHHS nMokapaHb OOCUTb aKTUBHO 3alMatoTbCs TaKi
yueHi, ak: O.M. bangypka, B.A. Bagupa, O.M. xyxa, T.A. eHucoa, O.I. Kon6, I.M. KonoTtyH,
A.X. CtenaHiok, B.M. TpybHukos, C.A. dapeHiok, |.C. AkoBeup Ta iH. MNopsia 3 umm, He3Baxaro4m
Ha MEeBHWA MacuB HayKOBMX PO3POBOK, AOCi B KOHTEKCTi 3MICTOBHUX €MEMEHTIB KPUMIHOMOTiYHOT
Ta KpMMiHaNbHO-BMKOHAaBYMX MOMITUK YKpaiHW MUTaHHS 3aCTOCYBaHHA CUNU A0 3aCyKEHWX B
YBI1 He po3rnaganucb, WO BUCTYNUIIO BUPIWANBHUM aprymMeHTOM Mpu BuBYEHHI oO’ekTa i
npegmMmeTta AocnigKeHHS Y AaHil HAayKOBIW CTaTTi.

Buknad ocHo8HuUX nosoxeHb. BinnosigHo oo Bumor cT. 2 KBK YkpaiHu, KpumiHanbHo-
BMKOHaBYe 3aKOHOAABCTBO YKpaiHu cknagaetbcd 3 uboro Koagekcy, iHWKMX akTiB 3akOHO4ABCTBA,
a TaKoX YMHHUX MiKHaApOOHWX AOroBOpiB, 3roga Ha OOOB’A3KOBICTb sIkMX HagaHa BepxoBHo
Pagoto YkpaiHn [3].BpaxoBytoun, wo 3rigHo nonoxeHb 3akoHy YKpaiHn «[Mpo MiKHapoaHi
O0roBopu» Ti MPKHapOAHi HOPMaTUBHO-NPABOBI aKkTW, AKi NPUAHATI B YKpaiHi Ta paTudikoBaHi B
YCTaHOBNEHOMY LMM 3aKOHOM MOPSAKY, CKNagarTb YacTMHY HauioHanNbHOro 3akoHoOaBCTBa
YkpaiHu Ta nignaraioTb BHECEHHKO Y BUAi AOMNOBHEHb [0 BiANOBIAHWX HOPMAaTUBHO-MPaBOBUX
akTiB Ykpaiuu [4], y uin poboti moBa y 6inbwin mipi 6yae Bectnucb came npo Hopmu KBK,ski
BigobpaxatoTb AesKi eneMeHTU KPUMIHOMOTYHOT NoMiTUKK [5].

AK nokasano BMBYEHHSI HAyKOBOI NiTepaTypu, 3a3HayeHow npobnemaTuko LOCUTb
aKTUMBHO 3aMMaloTbCs Taki HaykoBLi, sk: B.l. bopucos [6], B.B. NoniHa [7], B.B. KoHaparTiwwnHa [8],
O.' Kon6 [9], MN.J1. ®pic [10] Ta iHwWwi. MNopsa 3 uum, GesnocepedHbO NUTAHHA LWOOO0
BiJOOPaKEHHsT KPUMIHOMOrYHOT MOMITUKN Y KPUMiHanbHO-BUKOHaBYOMY 3aKOHOOABCTBI YKpaiHu
JocCi Ha MOHOrpadgiYHOMY PiBHI 3 BUKOPUCTAHHAM KOMMMNEKCHOro Niaxody He gocnigkysanach, LWo
" 0BymoBuo BMBIp MOro y SIKOCTi OKPEMOro 3aBAaHHS L€l HayKOBOT CcTaTTi. AK 3 UbOro npusoay
cnywHo 3ayBaxwus B.B. lNoniHa, nnaHomipHa npoTuAaia 3MOYMHHOCTI 3 MeTOK 1i MOCTYNOBOro
CKOPOYEHHS | BUTICHEHHS 3 NIOACBKOro ByTTa AK Aaneka nepcnekTnBa NoB’A3yETbCA HE CTifbKM 3
KPMMiHanbHO-NPaBoOBOK, CKIMbKN 3 KPUMIHOMOTYHOK MOMITUKOK 3anobiraHHs 3MOYUMHHOCTI [7, C.
470-483]. AHanoriYHUA BUCHOBOK Y 3B’A3KY 3 UMM 3pobunu 1 iHWi daxisui, a came: HanbinbL
NpobnemMHNM i HeBperynboBaHUM MUTaHHAM y cdepi 60poTbOM i3 3NOYMHHICTIO € MUTaHHS, WO
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noe’aA3aHi 3i 3MiCTOM Ta peanisauielo KpUMIHONOMYHOI MOMITUKW YKpaiHW, 30Kkpema y caepi
BMKOHaHHS nokapaHb [11, ¢. 102].

PesynbTaTtM npoBegeHoro aHanidy Hopm uduHHoro KBK nokasanu, wo y Kogekci 3micT
KPUMIHOSOTIYHOT NONITMKN 3HANLLOB CBOE BiOOPaXXEHHST Y HACTYMHMX KOO MOSIOKEHHSAX:

1) yu.1cT. 1 «MeTai3aBgaHHs KpMMiHaNbHO-BMKOHABYOro 3aKOHOAABCTBA YKpaiHuy, Y
SKIn  BU3HAYEHi TakKi 3aBOaHHSA KPMMIHANbHO-BMKOHABYOrO 3aKOHOO4ABCTBA YKpaiHW, S£K:
3anobiraHHA BYMHEHHIO HOBUX KPUMIHANbHUX MPaBOMNOPYLUEHb SK 3aCyMHKEHUMU, TakK i iHLWMMK
ocobamu, a TakoX 3anobiraHHA TOpPTypam Ta HENACLKOMY abo Takomy, WO NPUHMXKYE TiOHICTb,
NOBOKEHHIO i3 3acymkeHnmu. Ak 3 Lboro npusoay 3ayBaxunu A.X. CtenaHtok Ta |.C. AkoseLup,
AaHui pesynbTtaT, 6€3yMOBHO, MOXe OyTV OOCATHYTUA NPU BUKOHAHHI NokapaHHsA, Konu ocoba
rnocTtaBneHa B Taki YMOBW, AKi 3HAYHOK MIpOK MepeLlkoakaoTb abo NOBHICTIO No36aBnsOTb
MOXIMBOCTI  BYMHUTW HOBE 3II0MMHHE MOCSAraHHA Ha npaBa Ta 3aKOHHI iHTepecu ocobw,
cycninbcTBa Ta gepxasu [12, c. 8];

2) y 4. 2 ctr. 1, pe cepen 3aBOaHb KpUMiHaNbHO-BUMKOHABYOro 3aKOHOOABCTBA
3aKpinneHo Take i3 HUX, SK: BU3HAYEHHS MOPSAKY 3aCTOCYBaHHA [0 3aCyKEeHUX 3axofis BMnnBy
3 METO BUMNPAaBIIEHHA | NPOMINakTukn acouianbHOi NoBeAiHKW. Y nepLuy 4yepry, MoBa y AaHOMY
BUNAOKy BeOeTbCsl MPO OCHOBHI 3acobK BUMpaBIIEHHS | pecouianisauii 3acympKeHux, Lo
3a3HadeHi B 4. 3 cT. 6 Kogekcy.

Ha nepekoHaHHs gaxiBuiB (i Le He BMKNUKaE 3anepeyeHb), Noacbka 0COOMCTICTb 3aaTHa
He nuwe [0 HeraTUBHOI, ane n Ao No3UTUBHOI AMHamikn. Buxogsum 3 uboro, nepcoHan YBI
MOXeE MPUMAHATM 3a akCioMy MOXIMBICTb HaOMWXKEHHA 3acymkeHoro, B TOMYy 4uChi W
arpecuBHoro, ao igei kaatrta [13, c. 148];

3) y c1. 5 «[puHUuNN KpuUMiHaNbHO-BUKOHABYOrO 3aKOHOAABCTBA, BWKOHAHHSA i
BigOyBaHHs nokapaHb», AKi, Ha OYMKY HayKoBUiB, MICTATb Yy coOi igeanbHi ysBIEHHS Mpo
peanbHy MeTy KpUMiHaNbHO-BMKOHABYOI AiSISIbHOCTI, NPO pe3ynbTaT LiflecnpsiMoBaHuX 3yCUnb
aAMiHicTpauil opraHiB i ycTaHOB BMKOHaHHA NokapaHb [14, ¢. 19].4k nokasye npakTuka, KOXeH i3
BM3HAYEHMX Y 3aKOHi NPMHUMMIB Hece y cobi NoTeHuian KpMMIHOMOrYHOro BNnuBy Ha ocoby [15,
Cc. 76-81], npote HambinbWw eqeKTUBHUM Yy LbOMYy CEHCi € NpuHUUN audepeHuiadii Ta
iHaMBigyanisauil BUKOHaHHA NokapaHb [16];

4) y cT. 6 «BunpaBneHHs i pecouianisauis 3acymXeHux Ta iX OCHOBHi 3acobu», nNpo sKi
A.X. CTenaHioKk 3ayBaxuB, LLIO HWHI KaTeropid «BUMpaBfieHHsa» Ta «pecouianisauisi» € OoBOi
CKNagHUMK Ta CynepeuynMBMMM HE nulie B YacCTUMHI TEOPETUYHOro OOIpYyHTYBaHHA, a W Ang
NpakTUYHOI peanisauii i nepeagyciMm ONnsi NepcoHany OpraHiB Ta yCTaHOB BMKOHAHHS MOKapaHb i
TUX MPaLiBHUKIB, SKi AONy4alTbCa 40 pOOOTH i3 3acymKkeHnMn 1 ocobamm, 3BiNbHEHUMUN 3 MiCLb
nosbasneHHa soni [17, c. 19]. Ta, nonpu BCce, 6Ge3nepeyHM € W iHWWN BUCHOBOK, 3acobu
BUMpaBfeHHsa Ta pecouainidauii 3acymKeHux, $K efeMeHTU CUCTEMHOro BMMMBY Ha HUX
CNpaBnslOTb UM He BUpIlIANbHUA BNNUMB Ha CTaH 3anobiraHHa 3 iX OOKy 3MOYMHIB Ta iHWMUX
npasonopyLweHb [18, c. 38-73];

5) y cr. 7 «OCcHOBM MpaBOBOro CTaTyCy 3acymXeHux», Y Y. 2 §KOI 3a3Ha4eHo, Lo
3acymKeHi KOpUCTYHOTbCA BCiMa npaBamMu JIOOMHM Ta TrpoMagsiHUHA, sSkKi  nepenbadei
KoHcTuTyuieto YkpaiHn, 3a BUHATKOM 0OMeXeHb, BU3Ha4YeHux UM Kogekcom, 3akoHamu YKpaiHu
i BCTQHOBNEHNX BMPOKOM cyay. AK y 3B’a3ky 3 umuMm 3aysaxwus O.B. Jlucogen, iHakwe kaxyyu, Ha
HUX nowmprooTbea BinblwicTe nNpas i cBobon, nependadveHux posginom Il OCHOBHOro 3akoHy,
BpaxoBYHOUM, O 3aCyIXKeHi 3anviualoTbCa rpoMagaHamMm YKpaiHu, He3BaXKaroumn Ha Te, WO BOHU
BUMHUAN 3M04YMHM, 3anogisnu LKody iHWUM rpomMagsaHam, gepasi um cycninbCctBy (CT. 25
KoHcTutyuii Ykpainum). TobTo aepxaBa He BiOMOBNSAETHCH Big CBOIX 3aCy)KEHUX rpoMajsiH, He
TINbKM MOBaXa€, a LWe OXOPOHSIE iXHi MpaBa, cBOOOAM Ta 3aKOHHI iHTEpecu Tak camo, K i
3aKOHOCNYXHSAHMI rpomagsaHud [19, c. 31].1Mpu uboMy, OAHIEI 3 FONOBHUX rapaHTii y NpaBoBOMY
MeXxaHi3aMi npaBo obMexeHb AN 3aCyKeHWX BUCTyNae cyaoBa npaktuka. 3okpema, y n. 1
noctaHoBu [neHymy BepxosHoro Cyay YkpaiHu Big 1 nuctonaga 1996 poky Ne 9 «[po
3actocyBaHHA KoHCTUTYUiT YKpaiHW npu 34inCHEHHI npaBocyoAd» 3a3HayeHo, LWo cyaosa
OiSnbHICTb Mae OyTM cnpsmMoBaHa Ha 3axmMcT uUux npas i ceBobon Big Oyab-sKMX MOcsAraHb
LWNAXoM 3abe3neyeHHs CBOEYACHOro Ta sKiCHOro po3rnsaay KoHkpeTHux cnpas [20, ¢. 136];

6) [esiki 3MICTOBHI enemeHTV 3anobiKHOI AisNbHOCTI y cdepi BUKOHAHHA MNOKapaHb
BM3Ha4YeHi 1 B iHWKWX npaBoBuX Hopmax 3aranbHoi YactuHn KBK ( cT. 9 «OcHOBHI 060B’A3ku
3acyoxkeHnx», ct. 10 «lpaBo 3acymxeHunx Ha ocobucty 6eaneky»; cT. 20 «[lMoBigoMneHHa npo
Micue BiabyBaHHA MnokapaHHs»; CT. 21 «3acTocyBaHHs OO 3acCymMKeHUX 3axo4iB  MeAUMYHOro
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xapaktepy»; rnasa 4 «Harnsg i KOHTpONb 3a BMKOHaHHAM KpUMiHANbHUX MoKapaHb, y4acTb
rpoMaacCbKOCTi Yy BUNpPaBReHHI i pecouianisauii 3acymkeHux). OcobnmBOro 3Ha4yeHHsA Ui
NOSIOXXEHHS, 51K BipHO 3pobuB BucHoBok |.O. Kon6, HabyBatoTb y OiSNbHOCTI Nig Yac BUKOHAHHSA
KpUMiHanbHMX NOKapaHb y BUMMALi No30aBreHHs1 BOSI, OCKINbKKU Ui NOKapaHHA 34iNCHIOTLCS 3a
iCTOTHOTO OOMEXEeHHs1 MnpaB rpomagsHMHa Ta 3acTOCYBaHHSA [0 3aCy4)XeHOro 3axopniB
OepxaBHoro npumycy [21, c. 6];

7) BignoBigHi enemeHTM peanisadii Hopm 3aranbHoi 4YactuHu KBK, 3okpema Tux, wWo
CTOCYIOTbCA peanisauii 3aBgaHb No 3anobiraHH 3novmMHaMm, 3akpinneHi 1 B Ocobnuein 4YacTuHi
uboro Kogekcy (ct.ct. 27, 30, 35, 36, 40, iH.). BesnocepenHb0 NPUCBAYEHI LIbOMY MUTAHHIO Ti
nonoxeHHs KBK, ski perynooTb Nopsgok BMKOHAHHSA MOKapaHHSA y BuAi No36aBneHHsa Bosi Ha
neBHUn ctpok (po3ain Il «BukoHaHHSa nokapaHHA y BMAi no3baeneHHa Boniy). MNpu ubomy cnig
BM3HaTK, WO Yy uYuHHOMYy KBK uiTkO npocnigxyetbcs AianekTM4yHun 3B'A30K MOro HopMm 3
NOSIOXXEHHAM MaTepianbHOro npaea Ta, B LiSIOMy, i3 3MiICTOM KpUMiHanbHO-MPaBoBOI NOSITUKM
[22]. Ak npaBunbHO 3ayBaxmMB 3 uUboro npueogy B.l. Bopuco, y mexax uux 3axogis
KPMMiHanNbHO-NPaBoOBMI HanpsaMm AepKaBHOI NONITUKM y cdhepi 6opOoTbOUN 3i 3NOUMHHICTIO BUKOHYE
OYHKLiHO CUCTEMOYTBOPIOKOYOrO eNeMeHTa i € HeoBXiAHMM IHCTPYMEHTOM AOCArHEHHS CYCMiNbHO-
KopucHoro pesynbeTaty [6, ¢. 312]. Kpim uboro, Takmin nigxig 3akoHOOaBUSA OaB MOXIUBICTb
rapMOHIMHO 3acTOCOBYBaTM Y HOPUAMYHIA  cdepi 3aranbHOBM3HAHI B Hayui npuvHUMOK
HopMOTBOPYOCTI[23, c. 396-415].

Mopsia 3 unm cnig BU3HATK, WO HanNeXHNX NpaBoBUX Mpoueayp, siki 6 YiTko rpyHTyBanmcb
Ha BMMOrax MPUHUWUMNY 3aKOHHOCTI, WO € BW3HayanbHMM Yy BCiX ranyssax npasa, BKo4Yaruu
KpUMiHanbHO-BUKOHaB4Ye (4. 2 cT. 19, n. 14 4. 1 c1. 92), Ta 3abe3nevyBann 6 y NOBHIN Mipi
eeKTMBHICTb peanisauil Ha NpakTuLi 3MICTY KPMMIHOSOrYHOT NoniTukK, Yy YimHHoMy KBK goci He
CTBOpeHo. MoBa, y nepuly 4epry, BeAeTbCA NPO AeKiflbka KOHUenTyanbHUX MOMEHTIB, AKi He
3HaKMLWIIM CBOro MiCL Y CUCTEMI «MpaBoOBUX KoopauHaT» 3a3HadeHoro Kogekcy, a came:

1) 3akpinMBWK OOHMM i3 NPUHUMNIB  KPUMIHANbHO-BUKOHABYOIrO 3aKOHOOABCTBA,
BMKOHAaHHS i BigOyBaHHS NMokapaHb NpuHUMN 3akoHHOCTI (cT. 5 KBK), 3akoHogaBeupb y noganbLlumnx
HopMax uboro Kogekcy HiYOro npo Le He cka3aB, a TakoX He CTBOPMB BiAMOBiAHI MpaBoOBi
rapaHTii Ta MexaHi3aMu peanisauii, WO Mae BupillanbHe 3HA4YEeHHS AONs NPOBEeAEeHHs 3axodiB
3anobiKHOI AisNbHOCTI, BPaxOBYHOYM, L0 LIEW NMPUHLMI BUMAarae Big cyO’eKTiB npaBa gisTv nuwe
B MeXax MOBHOBaXeHb, B NOpsiAaKy Ta y cnocib, wo nepeabayeHi KoHCTUTyuieo Ta 3akoHamu
Ykpainu [24, c. 213].3a ocHOBY Takoro nigxogy MoXHa B3ATU, 30KpeEMa, MaTepianbHe BUPaXKEHHS
AaHoro npuHumny B cT. 41 KK YkpaiHm» «BukoHaHHA Haka3y abo po3nopsgKeHHsI» € 3aKOHHUM,
SIKLLO BOHW BiggaHi BigNoBigHOK 0CO00K, B HANEXHOMY NMOpsSaKy Ta B MeXax il MOBHOBAXEHD i
3a 3MIiCTOM Hecynepeyatb YMHHOMY 3aKOHOAABCTBY Ta He MOB'sA3aHi 3  NOPYLUEHHAM
KOHCTUTYLINHUX NpaB Ta cBOOOA NoauHW i rpoMmagaHunHa [25]. Ak 3 UbOro npyMeogy 3ayBaXuB
tO.B. BayniH, 3a CBO€E IOPUANYHOK NPUPOAOK BUKOHAHHA 3aKOHHOrO Hakasy — Ue BWKOHAHHSA
ocoboto cBOro tpuanyHoro (cnyxbosoro) obor’sisky [26, ¢. 163], wo 3 ornagy BUPILLEHHS
3aBgaHb 3anobikHOT AisnbHOCTI ANs NepcoHany oOpraHiB i YCTAaHOB BMKOHAHHSA MOKapaHb €
BM3Ha4YanbHUM, 0COBNMBO 3 ypaxyBaHHAM BUMOr N. 14 4. 1 c1. 92 KoHcTuTyuii YKkpaiHn 3 gaHoro
NUTaHHS;

2) BignoBigHo o nonoxeHb N. 14 4. 1 ¢1. 92 KoHCTUTyuiT YKpaiHM , BUKMOYHO 3aKOHaMu
YKpaiHn BU3HA4Ya€eTbCA QisNbHICTb OpraHiB i yCTaHOB BMKOHAHHA NokapaHb [27]. Y Ton camuin vac,
caMe Yy KOHTEeKCTi HOopMaTMBHOro 3abesneyvyeHHs AisnbHOCTI No 3anobiraHHIo 3N0YMHaM |
NPaBOMOpPYLUEHHSIM B OpraHax Ta YCTAHOBaX BWKOHAHHA MoKapaHb aBTopu umHHOro KBK
OONyCcTUNN psg NpaBOBUX MpOranuH, SKi HE KOPECMOHAYHTbCS i3 3MICTOM BM3HAYEHOro B
OcHoBHOMY 3akoHi MpuHUMNY 3akoHHocTi.MoBa, y nepwy 4epry, BedeTbCd Npo Te, WO
3anobikHa AisAnNbHICTb Y cepi BUKOHAHHA NMOKapaHb B OCHOBHOMY PErymnoeTbCs Mig3akoOHHUMMU
HOPMAaTMBHO-NPaABOBUMM aKTaMu LIEHTpanbHOro OpraHy BUWKOHaB4YOi Bragu, WO peanisye
AepXaBHy NOMITUKY Yy ccpepi BUKOHaAHHA nokapaHb (3 1991 poky — ue: MBC Ykpainn; epxaBHuii
JenapTaMeHT YkpaiHu 3 nuTaHb BUKOHaHHA nokapadb; 3 2011 p. — [depxaBHa nNeHiTeHuiapHa
cnyx6a Ykpainu, a 3 2016 poky — MiHicTepcTBO tocTULii YKpaiHnm).

Takun nigxig 3akoHogaBus, AK BipHO 3pobuB BucHoBok O.I. Konb, y neBHin mipi
cynepeuntb cT.cT. 19 Ta 63 KoHCTuTyUii YKpaiHuM, BignoBigHO OO BMMOr SIKMX NPaBO OOMEXeHHS
ANA 3acyXXeHMX MOXXHa BCTAHOBMNIOBATY NWLLE Ha NiACTaBi 3akoHy Ta pieHHs cyay [11, c. 103].
BinbWw TOro, Taka HOPMOTBOPYICTL MpMBena 4O TOro, WO ¢akTUYHO Ha CbOroAHi 3anobixHa
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JiSNbHICTb B OpraHax Ta yCTaHOBaxX BMKOHAHHSA MOKapaHb NopyLUye Y LIbOMY CEHCi 1 BUSHaAYEHI Y
4ynHHoMmy KBK ocHOBM npaBoBOro craTtycy 3acymxeHux (CT. 7 uboro Kogekcy).

Takum 4mMHOM, cCrig BM3HATM Ta OOHOYACHO MNOroAMTUCE 3 TUMM doaxiBUsMK, SKi
nepeKkoHaHi, Lo Yy 3a3HaudeHin cuTyauii, peanisytoun nonituky y cdepi BMKOHAHHSA MOKapaHb,
cy6’ekTM iX BMKOHaHHA (OpraHM Ta YCTaHOBM BWKOHAHHA MNOKapaHb Ta iHLWIi Yy4YaCHUKM
KpUMiHanbHO-BUKOHABYMX MpPaBOBIAHOCUH (NpoOKypaTypa Cyd, rpoMagcbkictb; iH. [28]) Ta
BioOyBaHHS nokapaHb (3acymXeHi) CTalTb CBOEPIAHUMU «3apydYHUKaMU»  KPUMIHOMOTIYHOT
noniTMkn, a came: 3 ogHoro 60Ky, y YMHHOMY 3akoHoAaBCTBi YkpaiHu (y BWAI MeTW i 3aBAaHb
(cT.cT. 1, 50 KK, cT. 1 KBK, cT. 1 3akoHy YkpaiHun «[1po onepaTuBHO-PO3LLYKOBY AisnbHICTb» [29];
iH.) 3HaWWNK CBOE BigOOpPaXXEeHHA OKPEeMi efeMEeHTU i MPUHLMAN OCTaHHbLOI, a 3 iHWOoro BGOoKy,
HanNeXHUX MexaHi3aMiB A5si AOCAMHEHHS 1 uinen npaBoBMMU MeTodamu i 3acobamm He CTBOPEHO
[11, c. 104]. Ak Hacnigok, po3noymHatoumn 3 1991 p. no 2014 p. WOPIYHO B CUCTEMI BUKOHAHHS
nokapaHb BYMHANOCb Ao 400 HoBUX 3no4mMHIB 3 Goky 3acymkeHux [30, c. 214-215], a 'y 2015 p.
(6e3 ypaxyBaHHs Tux YBI1, siki 6ynu posTawoBaHi HAa TMMYacOBO HENiIAKOHTPOSbHIN YKpaiHi
Teputopil) X Kinekicte gocsarna 200 [31, c. 4]).CyTTeBO He 3MEHLWUNUCH Li nokasHukn n y 2016
poui [32].

MNpuBeneHi cTaTUCTUMYHI AaHi gatoTb, KpiM LbOro, MOXMAMBICTb AaTW BIigNoBidb i Ha
MATaHHA, $SK CNiBBIQHOCATBCS MOMIK COOOK KpuUMiHOMOriYyHa Ta  KpMMiHanbHO-BMKOHaBYa
NONITUKK, SK CKNaaoBi enemMeHTN eANHOI CUCTEMU - NONITUKK Yy cchepi BOPOTLOM i3 3MOYNHHICTIO.
[ns uyboro BapTo 3po3ymMiTi, K OOBIB Yy cBOix npausx [1.J1. dpic, wo obngea 3asHayeHi Bugw
NONiTUKM € NOXIQHUMU Bi4 KPMMiHaNbLHO-NPaBOBOI MONITUKA, @ TOMY IX 3MIiCT AeTepMIHYETbCA
3MICTOM i NpUHUMNaMn popMyBaHHS OCTaHHbOI, TOGTO BOHWM BUCTYNaOTb OAMHUYHUMU ABULLLAMM
BiQHOCHO 3aranbHoro. [MpoTe, Makumn CBOK BiAHOCHY aBTOHOMHICTb (He3aneXHiCTb) Big iHLWMX
BUAIB MNONITUKM Yy ranysi 60poTbbu i3 3MOYMHHICTIO, KPUMIHOMOrYHA MOSMiTUKa, Y CBOK 4Yepry,
BUCTYNae 3aranbHMM SIBULLLEM Y CMiBBIQHOLIEHHI 3 KpUMiHANbHO-BMKOHABYOK MONITUKOK [33, C.
17-18]. Ak y 38’a3Ky 3 UMM NpaBuibHO 3ayBaxumB |.M. [JaHbLUWH, KpUMIHOMOrIA BiAPI3HAETLCS Bif
YCiX IHWMX HOPUANYHMX HayK TUM, WO OinblWwicTe po3pobnioBanbHMX Hew npobnem Mae

KOMMNMEKCHMI Xapaktep | nepebyBae Ha CTuMKy pinocodii, nonitonorii, couionorii,
npaBo3HaBCTBA, NCMXONOril, negaroriki, gemorpadii, EKOHOMIKWN, CTaTUCTUKK ToLwo [34, c. 36];
3) YiTKO BU3HAYMBLUM Yy 3aKOHi O6’€EKTN KPpUMiHaNbHO-BUKOHaBYOI OisSfbHOCTI, a came

— CyCniNbHI BiQHOCMHK, WO BUHWKAKOTb Y 3B’A3KY 3 BMKOHAHHAM i BiabyBaHHAM nokapaHb, -
3aKoHo4aBelb NUTAHHA WOAO BCTAHOBMEHHS TakMx 06’eKTiB Yy 3anobiXHin AisnbHOCTI BigHIC A0
KOMMeTeHUji iHWKX cyb’eKTiB HOPMOTBOPYOI AiSANbHOCTI, BipHiWwe BigaaB Ha «BigKyMn» OCTaHHIM,
nosask y oAHin npaeoBin Hopmi KBK, HaBiTb pemapku 3 UbOro npmeogy He 3pobus. Xo4a, Yy
LbOMY KOHTEKCTi y MeBHin Mipi MoxHa norogmtucb 3 A.X. CTenaHloKoM, SKUIA BBaxae, LU0
LiSNbHICTb OpraHiB i YCTAaHOB BMKOHAHHS MoOKapaHb, K KaTeropis, BUpaXkae uinecnpsiMOBaHUN
BMJIMB aAMiHiCTpaLjii opraHiB i ycTaHOB BUKOHaHHS MOKapaHb 3a AOMNOMOrol BM3Ha4YeHux 3acobiB
Ta 00’eKkTiB — npoLec BUMKOHAHHA — BigbyBaHHSA NoKapaHHA — Ons ogepXaHHA pesynbTaTy, LWo
BignoBigaB 6u MeTi JisNbHOCTI OpraHiB i yCTaHOB BMKOHAHHSA nokapaHb [35, ¢. ¢. 47]. Mpu ubomy
ogHUM i3 OB’eKkTiB OaHOro npouecy BUCTYNae 3acymXeHuh, MNpaBOBMM CTaTyC SKOrO YiTKO
Bu3HadeHun y KBK (cT. 7). Binbw TOro, y 3akoHi BCTaHOBMEHI 1 3acobu BNnvBY Ha Len o6’ekT (Y
CT. 6 (OCHOBHi 3acobu BunNpaBneHHA Ta pecouianisauii 3acymxkeHux); ct. 102 (3acobu
3abe3neyeHHss pexumy); cT. 103 (TexHiyHi 3acobwm Harnggy i koHTponi); cT. 104 (3acobwu
onepaTMBHO-PO3LLIYKOBOI  AianbHOCTI); cT. 106 (3axoaw, NOB’A3aHi i3 3aCTOCYBaHHAM 3axopiB
disnyHOro BANMBY, creuianbHMX 3acobiB i 36poi); cT. 130 (3axoou 3a0XOYEHHs, LWO
3aCTOCOBYOTbCS [0 ocib, no3basneHnx Boni); CcT. 132 (3axoamn CTArHEHHS, L0 3aCTOCOBYHOTLCA
A0 ocib, no3baBneHnx Boni); iH.).Y TOM camui 4ac, WoAo iHWOro Kr4oBoro ob’ekta npouecy
BWKOHaAHHS MOKapaHb — MepCcoHany opraHis Ta YCTaHOB BUKOHaHHA rnokapaHb — y KBK He
BeAeTbCS XOOHOT MOBW, HaBiTb Y BUAI pemapku o c1. 11 «Buan opraHiB i ycTaHOB BUKOHAHHS
nokapaHb», 30KpemMa, 4u 'y BUAi NPUMITKU OO LieT CTaTTi, Y4 Y NEBHIN YaCTUHI 3a3Ha4YeHOo! HOPMWU,
Tuny: «paBoBuin CTaTyC NepcoHarny opraHiB Ta yCTaHOB BMKOHAHHSA NOKapaHb BCTAHOBIHOETLCA
y cneuianbHOMY 3aKOHi».

BucHoBok. OTxe, i B LbOMY BMNagKy 3akoHOA4aBeLb He AOTPMMABCS NOrikK Ta NPUHLMNMIB
nobynoBu NpaBoOBMX HOPM, @ CaMe: BUXOLMUTb, L0 BUKOHAHHSIM NOKapaHb B YKpaiHi 3anMatoTbCa
He Noan, a opraHu Ta yctaHoBuW. Ta, nonpu Bce, Y cuTyau,il, Wo ckrnanacb, BapTo NOroguTmuch 3
TUMW HAYKOBLAMMU, SIKi MEPEKOHaHI, WO MeTa KpUMiHANbHOrO NokapaHHs (eEnemMeHT KpUMiHanbHo-
BMKOHABYOI NOMITUKN) He MOXe 06’eKTMBHO BiAoGpasnMTn yBeCb 3MICT KPUMIHONOFYHOT NOMITUKN.
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Came TOMy BM3HA4Ye€HMMM Yy 3aKOHi OCHOBHMMM 3acobamu BuMpaBneHHs | pecouianizadii
3acymKeHnx, a Takoxk meStogamu i dopmamu onepaTUBHO-PO3LLYKOBOI AiSiNTbHOCTi CTBOPHOKOTLCS
TiNbKM YMOBW, @ MOAEKYAW, OOCAraeTbCsa MeTa Nnuule iHaMBigyanbHOro 3anobiraHHs 3novmMHam
(ogHoro 3 enemMeHTIB KpMMiHONorivyHoi nonitukn) [11, c. 106].
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CRIMINOLOGICAL AND CRIMINAL-EXECUTIVE FRAMEWORK FOR ENSURING SECURITY
IN THE PENAL INSTITUTIONS OF UKRAINE

I. KOLB

Statement of the problem. European values, priority of which are the rule of law and
respect for human rights and fundamental freedoms of man and citizen, the key of which is the
right to security of Ukraine, accepted and proclaimed as the basis of its social development.
These objects of legal protection, including safe conditions of activity of personality in terms of
her isolation from society, and should define the nature and character of the relationship between
man and state in our country that, in particular, reflected in the article. 3 of the Constitution of
Ukraine, which States that a person, his life and health, honour and dignity, inviolability and
security are recognised in Ukraine as the highest social value. Thus, according to their legal
status (part 3 of article 63 of the Constitution of Ukraine, article 7 of the Criminal Executive code
(hereinafter, WHC)) and sentenced to imprisonment fully have the right to personal security,
along with other subjects and participants of criminal-Executive relations (staff of institutions of
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execution of punishments (UIN); prosecutors exercising supervision 9ct. 22 WHC); judges
conducting proceedings for crimes committed in places of deprivation of liberty (article 32 of the
Criminal procedure code (CPC); close relatives of prisoners, members of the public who use their
influence on convicted persons (article 6 of the WHC); etc.).

Legal guarantees ensuring the specified rights of those individuals identified in the
criminal-Executive legislation of Ukraine (part 2 of article 1, article 6, article 10, article 102-106,
etc. of the article WHC). One of the most extreme means, and, simultaneously, to guarantee safe
conditions of execution and serving of sentences of deprivation of liberty are those enshrined in
article 6 of KVN "the Grounds of application of measures of physical influence, special means
and weapons".

As the practice and results of special research on the designated topic [1], still on the
doctrinal level is not yet studied fully the issues that are directly related to relief activities of the
Department of internal Affairs, and whose content corresponds with the content as criminology,
and criminal Executive policy of Ukraine. Speech, in particular, is their relationship,
interdependence, interdependence and collaboration when solving complex problems in relations
between staff and prisoners win with force to the last.

As shown by a study of the practice of such activities, in many cases, physical force,
special means and weapons were used against the offenders quickly and adequately to
situations that developed, and did not korrespondiruetsya with the content of such tasks as
prevention of new crimes condemned (part 1 of article 1, part 2 of article 50 of the criminal code,
part 1 of article 1, articles 104-106 KVN) [2].

With this in mind and in connection with the need for more detailed studies of the grounds
of use of force against persons who are serving sentences in deprivation of liberty, the chosen
theme of this article is quite relevant, which in turn led to the selection of its goals and main
objectives — to study the legal nature of such activities of the staff CIP in the context of the
content of criminological and criminal Executive policy of Ukraine.

The state of research. The results of the study of scientific literature showed that the
specified issues in the field of corrections is quite actively engaged in such scientists as:
A. M. Bandurka, V.A. Badiru, A. M. Dzuza, T. A. Denisova, G. A. Kolb, I. M. Kopotun, A. H.
Stepanyuk, V. M. Trubnikov, S. Y. Farenyk, I. S. Yakovets, etc. Along with this, despite some
array of scientific developments, still in the context of the substantive elements of criminological
and criminal Executive policy of Ukraine question the use of force against convicts in the IUT
considered that made the decisive argument in the study of the object and subject of research in
this scientific article.

Summary of the main provisions. According to the requirements of article 2 PEC of
Ukraine, criminal-Executive legislation of Ukraine consists of the present Code, other acts of
legislation and existing international treaties, agreed to be binding by the Verkhovna Rada of
Ukraine [3].Given that under the provisions of the Law of Ukraine "On international treaties" the
international normative-legal acts adopted in Ukraine and ratified in accordance with this Law are
part of national legislation of Ukraine and shall be entered in the form of additions to the relevant
normative-legal acts of Ukraine [4], in this paper, we will mainly be conducted is about the rules of
the WHC,which reflect some elements of criminological policy [5].

As shown by the scientific literature, specified issues quite actively engaged in such
scientists as:.And. Borisov [6], V. V. Golna [7], V. V. Condratchi [8], A. G. Kolb [9], P. L. Vries [10]
and others. Along with this, the question about the display of criminological policy in the criminal-
Executive legislation of Ukraine is still on monografia level using an integrated approach has not
been investigated, and that led to the choice of it as a separate task of this scientific article. As on
this occasion, rightly noted by V. V. Golna, systematic combating crime with a view to its gradual
reduction and ousting of human existence as a distant prospect communicates is not so much
legal, how much crime prevention policy crime [7, pp. 470-483]. A similar conclusion in this
regard made by other specialists, namely: the most problematic and unresolved issue in the field
of fight against crime are the issues associated with the maintenance and implementation of
criminological policy of Ukraine, in particular in the sphere of execution of sentences [11, p. 102].

The results of the review of applicable WHC showed that in the Code the content of
criminological policy are reflected in the following provisions:

1) in part 1 of article 1 "the Purpose and objectives of the criminal-Executive legislation of
Ukraine", which defines the following tasks of the criminal Executive legislation of Ukraine, as
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prevention of committing new criminal offences as prisoners, and other persons, as well as the
prevention of torture and inhuman or degrading treatment of prisoners. How about this noticed A.
H. and I. S. Stepanyuk Yakovets, this result can certainly be achieved with the execution of the
punishment when a person is placed in conditions that greatly hinder or completely deprived of
the possibility to commit new criminal infringement of rights and legitimate interests of individuals,
society and the state [12, p. 8];

2) in part 2 of article 1, where among the tasks of the penal legislation fixed such of them
as: the definition of the procedure of application to convicted measures to correct and prevent
antisocial behavior. In the first place, the question in this case is about the basic means of
correction and resocialization of convicted persons specified in part 3 of article 6 of the Code.

According to experts (and not contested), the human person is capable of not only
negative, but also positive dynamics. Based on this, the Ohr staff may take for granted the
possibility of approximation of the convicted, including and aggressive, to the idea of repentance
[13, p. 148];

3) in article 5 "Principles of the penal legislation, execution and serving of punishments"
which, according to scientists, contain a perfect idea of the real objectives of the criminal
Executive activity, the result of deliberate efforts of the administration bodies and institutions of
execution of sentences [14, p. 19].As practice shows, each defined in law carries the potential
criminological impacts on the person [15, p. 76-81], but the most effective in this sense is the
principle of differentiation and individualization of corrections [16];

4) in article 6 "the Correction and re-socialization of convicts and their major means" of
which A. H. Stepaniuc noted that currently, the category of "bugfix" and "resocialization" is
complicated and controversial, not only in terms of theoretical Foundation, but also for the
practical implementation and especially for the staff of bodies and institutions of execution of
punishments and those workers who are involved in the work with convicts and persons released
from places of imprisonment [17, p. 19]. And, despite everything, there is another conclusion, a
repair tool and Resizer convicts as the system of influence they have almost decisive influence
on the state of a warning from them crimes and other offenses [18, p. 38-73];

5) in article 7 "principles of legal status of convicts", in part 2, which States that prisoners
enjoy all the rights of man and citizen provided by the Constitution of Ukraine, with the exception
of restrictions determined by this Code, laws of Ukraine and established by a court sentence. In
this regard, noted A. V. Isodd, in other words, they are subject to most of the rights and freedoms
provided for by section Il of the Basic Law, given that prisoners remain citizens of Ukraine,
despite the fact that they have committed crimes, hurt other citizens, the state or the society
(article 25 of the Constitution). That is, the state does not waive its convicted citizens, not only
respects and protects their rights, freedoms and legitimate interests as well as a law-abiding
citizen [19, p.31].At the same time, one of the main guarantees of the legal mechanism of the
right restrictions for convicted acts of judicial practice. In particular, in p 1 resolution of the
Plenum of the Supreme Court of Ukraine dated November 1, 1996 n 9 "About application of the
Constitution in the administration of justice" judicial activity must be directed at protecting these
rights and freedoms against any infringement by ensuring timely and qualitative consideration of
specific cases [20, p. 136];

6) some substantial elements of prevention in the sphere of execution of punishments
defined in other legal norms of the General part of the WHC ( art. 9 "the Main duties of convicted
persons”, article 10 "the Right of convicted prisoners to personal security”; article 20 "Notice of
place of imprisonment”; article 21 "an Application to convicted medical measures"; Chapter 4 "the
Supervision and control of execution of criminal sanctions, public participation in the correction
and resocialization of convicts). Of special importance, these provisions, as correctly concluded..
Kolb, acquired in activities during the execution of criminal penalties of deprivation of liberty,
since these penalties are significant restrictions on citizens ' rights and the application of
measures to convicted state coercion [21, p. 6];

7) the relevant part of the implementation of the norms of the General part of the penal
code particularly those related to implementation of tasks for the prevention of offences set forth
in the Special part of this Code (arts. 27, 30, 35, 36, 40, etc.). Directly on this situation KVN,
which regulate the procedure of execution punishment in the form of imprisonment for a fixed
period (section Ill, "Enforcement of sentences of imprisonment"). It should be recognized that in
the current KVN clearly the dialectical relationship of its provisions with the provisions of
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substantive law and, in General, with the contents of penal policy [22]. As correctly noted on this
occasion.And. Borisov, in the framework of these measures of criminally-legal direction of the
state policy in the sphere of fight against crime performs the function of the system-forming
element and is a necessary tool to achieve a socially useful result [6, p. 312]. In addition, this
approach of the legislator has given the possibility to harmoniously apply in the legal field
generally recognized in science, the principles of the rule-making[23, p. 396-415].

Along with this, it should be recognized that proper legal procedures that were clearly
based on the requirements of the principle of legality, which is crucial in all areas of law, including
criminal-Executive (part 2 of article 19, para 14 of part 1 of article 92), and would ensure the full
effectiveness of the implementation in practice of the content of criminological policy in the
current KVN is still not created. This, in turn, leads to a few conceptual points that have not found
their place in the system of law coordinates” of the Code, namely:

1) securing one of the principles of the penal legislation, execution and serving of
punishments the principle of legality (article 5 of the WHC), the legislature in subsequent rules of
this Code nothing about it said, and did not create corresponding legal guarantees and
mechanisms of implementation that is critical to event safety activities, given that it requires legal
entities to act only within the authority in the manner and in the way provided by the Constitution
and laws of Ukraine [24, p. 213].Based on this approach can be taken, in particular, the material
expression of the principle in article 41 of the criminal code of Ukraine" "the execution of the order
or instruction" is a legitimate, if they are given the relevant person in a proper manner and within
the limits of its authority and content are contrary to applicable law and do not involve a violation
of constitutional rights and freedoms of man and citizen [25]. As on this occasion, said Yu. V.
Baulin, according to their legal nature, perform a lawful order — is the person of its legal (official)
debt [26, p. 163], subject to the decision of tasks of preventive activity of the personnel of bodies
and establishments of execution of punishments is crucial, especially given the requirements of
paragraph 14 of part 1 of article 92 of the Constitution on this issue;

2) in accordance with the provisions of paragraph 14 of part 1 of article 92 of the
Constitution , the laws of Ukraine is defined as the activity of organs and establishments of
execution of punishments [27]. At the same time, in the context of the regulatory framework for
the prevention of crimes and offences in bodies and institutions of execution of punishments, the
authors of the current KVN made a number of legal gaps that do not conform with the content
specified in the basic Law principle of legality.This, in turn, is that the preventive activities in the
field of corrections is primarily governed by the regulatory legal acts of the Central Executive
authority that implements the state policy in the sphere of execution of punishments (since 1991
is: Ministry of internal Affairs of Ukraine; The state Department of Ukraine for execution of
sentences; since 2011 the State penitentiary service of Ukraine, and in 2016 — the Ministry of
justice of Ukraine).

This approach of the legislator, as correctly concluded O. G. Kolb, to a certain extent,
contradicts articles 19 and 63 of the Constitution of Ukraine, according to requirements which the
right of limitation for prisoners can only be on the basis of the law and court decisions [11, p.
103]. Moreover, this rulemaking has resulted in fact, today the relief activities in the bodies and
institutions of execution of punishments violates in this sense and are defined in the current KVN
basis of the legal status of convicted persons (article 7 of this Code).

Thus, we should recognize and agree with those experts who believe that in this situation,
implementing a policy in the sphere of execution of punishments, the subjects of their execution
(the bodies and institutions of execution of punishments and other members of the criminal
Executive legal (prosecutors, courts, the public, etc. [28]) and punishment (convicted) become a
"hostage" of criminological policy, namely: on the one hand, the current legislation of Ukraine (in
the form of goals and objectives (articles 1, 50 criminal code, article 1 of the WHC, article 1 of the
Law of Ukraine "About quickly-search activity" [29]; etc.) reflected the individual elements and the
principles of the latter, on the other hand, adequate mechanisms to achieve its objectives by legal
methods and means are not created [11, p. 104]. As a consequence, since 1991 till 2014
annually in the penitentiary system was vecinales to 400 new crimes by the convicted persons
[30, p. 214-215], and in 2015 (excluding those of ITU, which had been temporarily natkonal
located on the territory of Ukraine), their number reached 200 [31, p. 4].Did not significantly
decrease these figures in 2016 [32].
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The statistical data give the opportunity to give an answer to the question, what is the
relationship between criminology and penal policy, as elements of a single system - policy in the
sphere of fight against crime. For that, you should understand how proved in his works P. L. Fris
that both these types of policy are derived from the criminal law policy, but because their content
is determined by the content and principles of formation of the latter, that is, they are an isolated
phenomenon is relatively common. However, with its relative autonomy (independence) from
other types of policies to fight crime, criminological policy, in turn, acts as a universal
phenomenon in relation to penal policy [33, p. 17-18]. In this regard, correctly noted I. M.
Danshin, criminology differs from all other legal Sciences that developed most of its problems are
complex and is situated at the intersection of philosophy, political science, sociology, law,
psychology, pedagogy, demography, Economics, statistics, etc [34, p. 36];

3) clearly defining in the law the objects of criminally-Executive activity, namely — public
relations arising in connection with the execution and serving of punishments, the legislator,
establishing such facilities in safety activities were attributed to the competence of other entities
standard-setting activities, or rather gave up on the "mercy" of the latter, as none of the legal
norm of KVN, even remarks on this occasion did not. Although, in this context, to a certain extent
we can agree with A. H. Stepanyan, who believes that the activities of bodies and institutions of
execution of sentences, as a category that expresses the intended effect of the administration of
bodies and institutions of execution of punishments with the help of certain tools and objects —
the process of execution of punishment — to get the result that would be consistent with the
objectives of the activity of bodies and establishments of execution of punishments [35, p. p. 47].
One of the objects of this process has been convicted, the legal status of which is clearly defined
in the WHC (V. 7). Moreover, the law establishes means of influencing the object ( art. 6 (fixed
assets corrections and resocialization of convicted persons); article 102 (means of treatment);
article 103 (technical means of supervision and control); article 104 (the means of operative-
investigative activities); article 106 (events associated with the use of physical force, special
means and arms); article 130 (incentives that apply to persons deprived of their liberty); article
132 (penalties applicable to persons deprived of their liberty); etc.).At the same time, relative to
another key object of the process of corrections staff, authorities and institutions of execution of
punishments — in the WHC, there is no question, even in the form of remarks to article 11 "Types
of bodies and establishments of execution of punishments", in particular in the form of notes to
this article, or in a certain part of this rule, such as: "the Legal status of the personnel of bodies
and establishments of execution of punishments is established in a special law".

Conclusion. Consequently, in this case the legislator did not adhere to logic and principles
of legal norms, namely, it turns out that the execution of sentences in Ukraine do not people, but
bodies and institutions. And, despite all, in the current situation it is necessary to agree with those
scientists who are convinced that the objective of criminal punishment (element of penal policy)
can not objectively reflect the content of criminological policy. That is why certain in the law the
basic means of correction and resocialization of prisoners, as well as me5togamn and forms of
operational-search activities create the conditions, and in some places, achieving the goal only
individual crime prevention (one of the elements of criminological policy) [11, p. 106].
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