ISSN 2353-8406 Knowledge, Education, Law, Management 2019 Ne 1 (25)

DOI 10.5281/zenodo.3291144

KONCEPTUALNE MOMENTY ORGANIZACJI PRYWATNEJ
DZIALALNOSCI DETEKTYWISTYCZNEJ (SLEDCZEJ) NA UKRAINIE

Maryna Kulyk
doktor nauk prawnych, docent Katedry dochodzen przedprocesowych,
Narodowa Akademia Spraw Wewnetrznych, (Kijow, Ukraina)
e-mail: Coolss777@ukr.net
ORCID ID: 0000-0003-1373-6749

Anna Stepanova
doktor nauk prawnych, docent Katedry dochodzen przedprocesowych,
Narodowa Akademia Spraw Wewnetrznych, (Kijow, Ukraina)
e-mail: annast7675@ukr.net
ORCID ID: 0000-0003-1280-0163
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AHotanisa. CraTTs mnpH3HauYeHa OKPEMHUM THTaHHSIM TOCTIDKCHHSA TmpolieM Ta
TIEPCIIEKTHB (PYHKIIIOHYBaHHS MPUBAaTHUX JCTEKTHBIB B YKpaiHi. [IpoananizoBano oco0mmuBOCTI
npoekTiB 3akoHy Ykpainu «I[Ipo npuBaTHY A€TEKTHBHY (PO3IIYKOBY) AiSUIBHICTEY», BU3HAUCHO iX
CYIepevHOCTi Ta HaJlaHi MPOIO3HLIT 00 TX y3ro I KeHHs.

KarouoBi ciioBa: mpuBaTHa NETEKTUBHA IisUTbHICTH, NETEKTUB, ICTCKTHBHI ITOCIYTH,
MDKHapOOHUI JOCBiJ, 3aKOHOJABYE PErJIAMEHTYBAaHHS 3IIMCHEHHS IPUBATHOI JIETEKTHBHOL
ISUTBHOCTI.

Formulation of the problem. The steady increase in the demand for security and
detective services raises the need for the development of domestic private security and
detective activities. And if the domestic private security activity has been developing for
a long time and successfully, the development of private detective activity in Ukraine is
just beginning. In such conditions, the need to introduce foreign experience, with its
unconditional adaptation to Ukrainian legal, economic, social realities and taking into
account the prospects for further development of this industry, becomes of particular
importance.

Analysis of recent research and publications. The following scientists and
practices in the field of security and law were devoted to the organization and legal
support of private detective activity in Ukraine: V. Krutov, O. Frantsuz, V. Litvinenko,
V. Cherkov, Y. Karmazin, O. Bandurka, V. Onopenko , V. Moysik, V. Shvets,
V. Malyshev, M. Palamarchuk, A. Kozhemyakin, O. Prodan and others.

The purpose of the article is to study the problems and prospects of legalizing
private detective activity in Ukraine on the basis of the draft Law of Ukraine "On
Private Detective (Investigative) Activity".

Presenting main material. After the dignity revolution in Ukraine, an active
process of constructing a modern democratic state has begun. Transformation of the
post-totalitarian state is an essential element of another, even more complex and very
important for our country's future process related to European integration.

Successful integration into European structures is impossible without bringing to
European standards all aspects of life and activity of our state and society. This applies to
politics, economics, legislation, the law enforcement system, the relationship between
government and business, government and civil society, freedom of speech and democracy.

Particular attention should be paid to the modernization of the non-state security
system in the transformation of society and the state towards the transition to European
values and standards. An important component, which is a private detective activity.

This is evidenced by the fact that since 2000, Ukraine has developed 6 draft laws
regulating this type of professional security activities ((Pro pryvatnu detektyvnu
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diyal hist® Zakonoproekt vid 01.07.2004, Pro pryvatnu detektyvnu diyal hist*
Zakonoproekt vid 05.04.2000 Ne5237, Proekt Zakonu Ukrayiny «Pro pryvatnu
detektyvnu (rozshukovu) diyal hist » vid 13. 12. 2012 r.).

The last of them is the Law of Ukraine "On Private Detective (Investigation)
Activity" (No. 3726), sponsored by the People's Deputies M. Palamarchuk,
A. Kozhemyakin, O. Prodan, A. Teteruk was adopted by the Verkhovna Rada of
Ukraine on April 13, 2017 year (Pro pryvatnu detektyvnu (rozshukovu) diyal hist*®
Proekt Zakonu Ne 3726 vid 14.02.2017 r.), but, unfortunately, he was honored by the
President of Ukraine. On the one hand, it speaks of the importance of private detective
activity, but on the other hand, it shows that in this complex form of professional
activity the interests of the state, society, citizens and business are seriously overlapping.

Private detective activity is the new direction in Ukraine in providing security and
protection services, legal rights and interests of individuals and legal entities in our
country. It is carried out for the purpose of searching, collecting and fixing information,
searching for objects, property, people and animals, establishing facts and clarifying
different circumstances on the order of the customer and in accordance with the contract
on the provision of private detective (search) services.

The main areas of private detective activity are:

1) ensuring constitutional rights, freedoms and security of citizens of Ukraine;

2) ensuring the safety of business activities and economic security of economic
entities;

3) assistance to state authorities and law enforcement agencies in combating
crime and ensuring national security.

The subjects of private detective activity can be solved the following tasks:

1) search for missing people;

2) search for lost property of individuals and legal entities;

3) information provision of participants in the trial;

4) determination of the location of people;

5) information support for the preparation and conduct of business negotiations;

6) subjects of economic activity;

7) obtaining objective information about the business partner in order to
determine the degree of its reliability;

8) security in the recruitment of new employees of economic entities and state
institutions;

9) participation in measures to protect commercial secrets of a business entity and
others (Samoilenko A.A., 2013, p.87).

Private detective activity is a very complex and responsible kind of professional
security activity.

Like every new one, the field of professional security activities private detective
activity faces problems. One of them, the successful decision of which is crucially the
civilized development of private detective activity in our country, is the training of highly
skilled personnel for detective activity. This problem consists of two interconnected and
mutually popup parts. The first of these is due to the lack of experience in training such
specialists. At present, there is no model for a specialist in this profile; his competence is
incomprehensible and, as a result, it is not clear what training plans should be, the
disciplines being studied and their content. And the second part of the problem is
connected with the teaching staff who should prepare private detectives.
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The situation with the implementation of private detective activity is also greatly
complicated by the history, traditions and mentality in the field of law enforcement,
which we got from the former USSR and unfortunately, still in varying degrees, and at
present. The peculiarity of private detective activity is that it is carried out in the general
system of functioning of law enforcement bodies of the state. The main task of this
system is to ensure the security of the state and society, and that it is very important - the
constitutional rights and freedoms of Ukrainian citizens. In order for the subjects of
private detective activity to carry out their activities effectively and in the legal field, it
is necessary to organize their interaction with the subjects of the law-enforcement
system of the state, including with the units of the Ministry of Internal Affairs, the SBU,
as well as with the prosecutor's offices. To do this, it is necessary to create the
appropriate mechanisms of interaction (Krutov V.V., 2009, p. 408).

The construction of an effective mechanism of interaction is beneficial both for
subjects of private detective activity and law enforcement agencies. Therefore, the main
feature of such a mechanism of interaction is that it should function exclusively in the
legal field.

This is dictated primarily by the fact that law enforcement bodies operate
exclusively in the legal field. Their functioning is regulated not only by the Constitution
of Ukraine and the general legislation of the state. Adopted as special laws that directly
regulate their activities. For example, the legal regulation of the activities of the National
Police is regulated by the Law of Ukraine "On National Police™ and other legislative
acts.

Particular attention when organizing and managing private detective activities
should be paid to consumers of this service. Relations with clients of a detective agency
should be extremely delicate. The basis must be the mutual trust and confidence of
customers in the unconditional preservation of confidential information that they report
to a private detective. It is so important for clients that it is expedient to develop a code
of honor for a private detective. The trust of clients and their confidence in the high
professionalism of private detectives is what can be the basis for the stable work and
development of the subject of private detective activity. Therefore, the principle of
confidentiality should become one of the main activities of private detectives. In view of
this, private detectives should pay constant attention to issues related to the protection of
information regarding their professional activities and the interests of their clients.
Information protection should be comprehensive and include organizational, legal and
engineering-technical measures. Particular attention should be paid to ensuring the
reliability of personnel involved in the organization and conduct of private detective
activities. This requires careful selection of candidates for work in a company that
specializes in providing private detective services.

The process of complete transformation and reloading of the entire political
system, launched in 2014, significantly influenced the law enforcement agencies of
Ukraine. This process is by far the most significant, cardinal and requires a certain
amount of time to complete it. Under these conditions, when the level of public
confidence in the law enforcement agencies has decreased significantly, while the
National Police of Ukraine is only a difficult stage of formation and adaptation, a
number of powers, rights and duties that relied on law enforcement bodies were
temporarily left without proper control.
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In this regard, those who needed help were forced to turn to private detective
structures. However, the question is the question of the possibility of obtaining
qualitative, legally regulated detective services. Indeed, in Ukraine, private detective
activity has not yet been regulated by law, as opposed to most countries of the world,
where such activity is recognized at the state level and is a phenomenon common,
established and sufficiently regulated by national legislation.

In order to track the process of emergence of interest and the need for the
establishment of a private detective (search) institution, it is worth referring to existing
bills. So far, a number of bills have been developed, the purpose of which is to regulate
private detective (search) activities as a set of non-state measures aimed at improving
the mechanism of ensuring constitutional rights and freedoms, protecting the legal rights
and interests of legal entities.

In particular, the draft Law of Ukraine "On Private Detective Activity" (author -
People's Deputy Y. Karmazin) dated April 5, 2000 No. 5237, draft Law of Ukraine "On
Private Detective Activity" (authors - People's Deputies V. Kafarsky, O. Bandurka and
V. Moysik) dated April 7, 2004 No. 5380, the draft Law of Ukraine "On Private
Detective Activity" (authors - People's Deputies Y. Karmazin, V. Onopenko and M.
Onischuk) dated July 1, 2004 No. 5380-1 , the draft Law of Ukraine "On Privately
Detective (Investigative) Activity" (author - deputy V.Moysyk) dated 12.04.2010 No.
6288, project C On the private detective (search) activity "(authors - people's deputies V.
Shvets, V. Malyshev) from 13.12.2012 Ne 1093, the draft Law of Ukraine™ On private
detective (wanted) activity "(authors - people's deputies) M. Palamarchuk, A.
Kozhemyakin, A. Prodan, A. Teteruk) from 28.12.2015 Ne 3726 (Pro pryvatnu
detektyvnu diyal hist® Zakonoproekt vid 01.07.2004, Pro pryvatnu detektyvnu
diyal hist® Zakonoproekt vid 05.04.2000 Ne5237, Proekt Zakonu Ukrayiny «Pro
pryvatnu detektyvnu (rozshukovu) diyal hist » vid 13. 12. 2012 r.)..

When investigating the problematic issues of legislative proposals concerning the
legalization of private detective activity, it is necessary first of all to assess the concept
of such activity and to determine the requirements to the subjects of such activity, taking
into account the ambiguity of fixing these definitions in the aforementioned bills.

Thus, in the draft Law of Ukraine "On Private Detective (Investigation) Activity"
dated December 13, 2012, No. 1093, private detective activity is defined as follows:
"Private detective (wanted) activity - the activity of private detectives or private
detective agencies allowed by internal affairs bodies, their associations and branches, to
provide customers (individuals and legal entities) on paid contract basis detective
services in order to protect their legitimate rights and interests. Private detective (search)
activity is by its very nature entrepreneurial activity "(Proekt Zakonu Ukrayiny «Pro
pryvatnu detektyvnu (rozshukovu) diyal hist » vid 13. 12. 2012 r.).

In the draft Law of Ukraine "On Private Detective (Investigative) Activity" dated
28.12.2015, No. 3726, it was stated that "private detective (wanted) activity - allowed by
the authorities of the National Police of Ukraine independent professional activity of
private detectives or private detective enterprises (agencies) in relation to providing to
clients on a paid contract basis detective services in order to protect their legitimate
rights and interests on the grounds and in the manner prescribed by this Law "(15). But
at the same time, Article 5 of this draft stipulates that a private detective may engage in
private detective (search) activity as a self-employed person (ie, to pursue independent
professional activity) or as an individual entrepreneur.
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Consequently, it can be concluded that the essence of private detective activity is
not clearly defined in this project, since on the one hand it is considered to be the
activity of self-employed persons, and on the other - entrepreneurial.

In our opinion, it would be advisable to give the following definition of private
detective (search) activity: private detective (wanted) activity - provided by this law and
permitted by the bodies of the National Police of Ukraine business activity of private
detectives or private detective enterprises (agencies) for providing customers with paid
contract based on detective services to protect their legitimate rights and interests.

With regard to the requirements for individuals who intend to engage in private
detective (search) activities, in our opinion, none of the bills, does not reflect them
sufficiently full. We believe that the list of such requirements needs to be clarified and
supplemented, as:

- Firstly, in most bills there is no age requirement for individuals who want to engage
in private detective (search) activity. We believe that it must be at least 22 years old;

- secondly, the availability of draft clauses in alternative conditions: "he has
undergone special training for the purpose of carrying out a private detective (search)
activity or has experience in operational units or pre-trial investigation bodies of at least
three years," leads us to the fact that the length of service in the relevant divisions frees a
person from special training.

In our opinion, special training should be for all individuals who intend to engage
in private detective (search) activities, only in different programs, depending on their
work experience.

Particular attention, from our point of view, requires the provisions of bills on the
order of training, retraining and professional development of persons engaged in private
detective (search) activities. Thus, in most bills it is proposed to carry out training,
retraining and advanced training of persons engaged in detective activity by non-state
educational institutions, since such institutions are not in a position to provide educational
services in their entirety in the field of detective activity, due to the fact that they do not
have the appropriate technical equipment ( special equipment) and pedagogical support
(instructors in tactics, fire training, special physical training, etc.). Therefore, it is
appropriate to identify higher education institutions with specific learning conditions that
are part of its management areas that will be responsible for this area of work.

The provisions of the bills that stipulate the rights and obligations of the subjects
of private detective (search) activity are also debatable, as some of the rights enshrined
in the bills of the subjects of such activities according to the current legislation coincide
with the functions of law enforcement agencies, which raises the question of the legality
of such actions by the subjects of private detective (search) activity, because, in
accordance with the current legislation, the possibility of obtaining information
protected by law on an individual without his consent, including her personal and family
life, only law enforcement agencies are entitled.

In turn, it will be appropriate to analyze the list of restrictions and prohibitions
that contain the considered bills.

Thus, private detectives during the conduct of private detective (search) activities
are prohibited:

1) to hide from law enforcement agencies the facts of the committed crimes
(criminal offenses) or crimes that are being prepared, which became known in the
process of carrying out a private detective (search) activity;
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2) to impersonate the subjects of operative and investigative activity, law
enforcement officials, representatives of other state bodies;

3) collect information related to personal life, with political and religious beliefs
of individuals (without the written consent of such person);

4) transmit your certificate or certificate for use by others (Pro pryvatnu
detektyvnu (rozshukovu) diyal nist Proekt Zakonu Ne 3726 vid 14.02.2017 r.).

It should be noted that there are other disadvantages of the bills under
consideration (for example, some provisions of the bills are duplicate, need to be
substantially revised or not consistent with other legislative acts). Thus, it can be argued
that the bills proposed to date need to be substantially refined, as incompletely and
unclearly regulate the issues of private detective (search) activity.

Conclusions.

Private detective (search) activity in most countries of the world is recognized at
the state level, regulated by laws and optimally used to increase the ability of citizens
and legal entities to protect their legitimate rights and interests (Bezug I. electronic
resource)

Under private detective activities are understood as independent professional
activities, which is a system of search activities carried out by private detectives on a
contractual basis for the provision of detective services and the use of technical means.

The content of private detective activities, as a rule, includes services for
collecting information on criminal proceedings on a contractual basis with process
participants, the search for persons fleeing from legal proceedings, as well as the search
for stolen property of the client. At the same time, private detective activity has a more
diverse character.

Therefore, at the present stage, private detective activity plays a significant role in
ensuring the security and protection of the rights of economic entities.

In Ukraine, a number of bills have been developed to date, the purpose of which
is to regulate private detective (search) activities as a set of non-state measures aimed at
improving the mechanism of ensuring constitutional rights and freedoms, protecting the
legal rights and interests of legal entities.

Analysis of the data of the bills indicates that there are problematic issues
regarding the legalization of private detective activity. This applies, in particular, to the
definition of the concept of such activities and requirements to the subjects of such
activities, the procedure for training, retraining and retraining of persons engaged in
private detective (search) activities, as well as the scope of rights and obligations of
subjects of private detective ( wanted) activity.

Of course, Ukrainian legislation is at the stage of development of this type of
activity, but already has a certain basis for preventing crime through detective activity.
Accordingly, after the adoption of the Law of Ukraine "On Private (Investigative)
Activity", private detective activity will achieve greater efficiency and independence.

So, taking into account all the factors, it is necessary:

1) clearly identify the place of detectives and detective agencies, their
participation in the fight against crime;

2) identify and consolidate the legal status of information that can be extracted
and used by private detectives or their associations;

3) to develop curricula, which could be trained by future private detectives, to
organize training of the latter;
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4) Specify the permitted actions that will fall within the competence of private
detectives;

5) Ensure access to databases and information technologies so that detectives
begin to provide real services;

6) determine the order and system of interaction between private detective
agencies or private detectives and state law enforcement agencies.

References:

1. Bezzub I. Pryvatna detektyvna diyal'nist' v Ukrayini: ukrayins'ki realiyi ta zarubizhnyy
dosvid / l. Bezzub [Elektronnyy resurs]. - Rezhym dostupu:
http://nbuviap.gov.ua/index.php?option=com_content&view=article&id=2930:privatna-
detektivna-diyalnist-ukrajinski-realiji-ta-zarubizhnij-dosvid &catid=8&Itemid=350

2. Vysnovok na Propozytsiyi Prezydenta Ukrayiny do Zakonu Ukrayiny «Pro pryvatnu
detektyvnu (rozshukowvu) diyal'nist'» vid 03.06.2017. [Elektronnyy resurs]. — Rezhym
dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=57580

3. Detektyvni posluhy na terytoriyi Ukrayiny [Elektronnyy resurs]. — Rezhym dostupu:
http://ukr.detective-ua.com/detektivni-poslugi-na-teritori%D1%97-ukra%D1%97ni/

4. Zakharov 0O.l. Mekhanizm vzayemodiyi v systemi upravlinnya kompleksnym
zabezpechennyam ekonomichnoyi bezpeky / Zakharov O.l. /I Zbirnyk naukovykh prats’
Cherkas'koho derzhavnoho tekhnolohichnoho universytetu, Seriya: Ekonomichni nauky,
Vypusk Ne43, Chastyna 1 / Cherkasy: CHDUT, 2016.- S. 49- 58

5. Honcharenko 1.B., Mykhaylova Yu.O. / Problemni pytannya zakonodavchykh propozytsiy shchodo
lehalizatsiyi pryvatnoyi detektyvnoyi diyal'nosti v Ukrayini [Elektronnyy resurs] — Rezhym
dostupu: file:///C:/Users/User/Downloads/16Ryvu2xITkB3-
O9owWwMEmMMgi4R_wjKLb%20(1).pdf

6. Kryminal'nyy protsesual'nyy kodeks: Zakon Ukrayiny vid 13.04.2012 // Ofitsiynyy visnyk
Ukrayiny. — 2012. — Ne 37. — St. 1370.

7. Krutov V.V. Stanovlennya ta rozvytok nederzhavnoyi systemy bezpeky pidpryyemnytstva v
Ukrayini /Krutov V.V.// K.: Vydavnytstvo «Feniksy, 2009.- S.408.

8. Lytvynenko V.l. Zarubizhnyy dosvid zdiysnennya pryvatnoyi detektyvnoyi diyal'nosti ta
yoho adaptatsiya v Ukrayini/ Lytvynenko V. 1. //Mizhnarodnyy naukovyy zhurnal
«Verkhovenstvo prava» Nel, 2016 r. — Rezhym dostupu: http://sd-vp.info/2016/soderzhanie-
zhurnala-1-2016/

9. Pro pryvatnu detektyvnu (rozshukovu) diyal'nist: Proekt Zakonu Ne 3726 vid 14.02.2017 roku.
[Elektronnyy resurs]. — Rezhym dostupu: httr://w1.s1.rada.gov.ua/rls/zweb2/ webrros4 1.

10. Pro pryvatnu detektyvnu diyal'nist": Zakonoproekt vid 01.07.2004 [Elektronnyy resurs]. —
Rezhym dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 _1?pf3511=18584

11.Pro pryvatnu detektyvnu diyal'nist': Zakonoproekt vid 05.04.2000 Ne5237 [Elektronnyy
resurs]. — Rezhym dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=8121

12.Pro pryvatnu detektyvnu diyal'nist': Zakonoproekt vid 07.04.2004 [Elektronnyy resurs]. —
Rezhym dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=17748

13.Proekt Zakonu Ukrayiny «Pro detektyvnu diyal'nist'’» vid 01. 07. 2004 r. Ne 5380-1
[Elektronnyy resurs]. - Rezhym dostupu: http://wl.c1.rada.gov.ua/pls/
zweb2/webprocd_2?id=&pf3516=5380-1&skl=5

14. Proekt Zakonu Ukrayiny «Pro pryvatnu detektyvnu (rozshukovu) diyal'nist'» vid 13. 12. 2012
r. Ne 1093 [Elektronnyy resurs] // Ofitsiynyy veb-sayt Verkhovnoyi Rady Ukrayiny. —
Rezhym dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1? pf3511=45071

15. Proekt Zakonu Ukrayiny «Pro pryvatnu detektyvnu (rozshukovu) diyal'nist'» vid 28.12.2015
r. Ne 3726 [Elektronnyy resurs] // Ofitsiynyy veb-sayt Verkhovnoyi Rady Ukrayiny. —
Rezhym dostupu: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1? pf3511=57580

© Knowledge, Education, Law, Management 113



ISSN 2353-8406 Knowledge, Education, Law, Management 2019 Ne 1 (25)

16.Samoylenko A.O Lehalizatsiya detektyvnoyi diyal'nosti — neobkhidnist’ chasu? / A.O.
Samoylenko // Detektyvnaya deyatel'nost’ v Ukrayne: problemy y perspektyvy : materyaly
mezhdunar. nauch.-prakt. konf. (25-26 yanv. 2013 h.) / Khar'k. ékon.-prav. un-t [y dr.]. — KH.
: Pravo, 2013. — S.86-87.

17. Cherkov V.O. Pryvatna detektyvna diyal'nist' v rozvynutykh krayinakh svitu / V.O. Cherkov,
P.O. Popov // Visnyk Luhans'koho derzhavnoho universytetu vnutrishnikh sprav imeni E.O.
Didorenka. - 2010. - Vyp. 2. — S. 248-259. — Rezhym dostupu:
http://nbuv.gov.ua/UJRN/VIduvs_2010 2 35

114 © Knowledge, Education, Law, Management





