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Streszczenie. W artykule naukowym autor bada aktualng problematyke dotyczaca
przestrzegania praw oséb odbywajgcych kare w jednostkach odbywania kary, przy prowadzeniu
dziatan $ledczych poszukiwawczych, przestuchania, przeszukiwania, ktore sg prowadzone w
jednostkach odbywania kary, jak réwniez spotkania we wlasciwym czasie z obrohca-adwokatem
oraz zapewnienia bezpieczenstwa osobistego oséb. Autor okresla czynniki sprzyjajgce tamaniu
praw oraz intereséw prawych osob, proponuje kierunki ich likwidacji oraz uzasadnia koniecznosc¢
wprowadzenia zmian do obowigzujgcego ustawodawstwa Ukrainy.

Stowa kluczowe: przestepstwo, zakfad karny, przestuchanie, przeszukiwanie, obrohca-
adwokat, tamanie praw.

Abstract. In the scientific article, the author presents the actual problem of observance of the
rights of the person who is serving sentences in penitentiary institutions, in conducting investigative
investigations, questioning, searches conducted in penitentiary institutions, as well as timely
meeting with a lawyer-advocate, and providing personal security to persons. The author defines
the factors that promote the violation of the rights and legitimate interests of individuals, proposes
ways to eliminate them and justifies the need for amendments to the current legislation of Ukraine.

Keywords: crime, penitentiary institutions, interrogation, search, defense lawyer, violation of
rights.

AHoTauifA. Y HayKoBill CTaTTi aBTOp AOCMIMKYE aKkTyanbHi NpobnemMu nUTaHHA OOTPMMAaHHS
npaB ocobu, ska BigbyBae nokapaHHs B YCTaAHOBAxX BUKOHAHHA MnokKapaHb, MNpU NPOBaKEHHI
cnigymMx posLyKoBuMX Ain, JonuTy, oBLWYKy SKi NPOBOAATBECA B YCTAHOBAaX BUKOHAHHA MokapaHb, a
TaKoX CBOEYacHOro noba4yeHHst i3 3aXMCHUKOM-aABOKaTOM, Ta 3abeaneyeHHss ocobucToi Besneku
ocobam. ABTOp BM3HAYAE YMHHMKU SKi CMPUSIOTbL MOPYLUEHHIO NpaB Ta 3aKOHHMX iHTepeciB ocCib,
MPOMOHYE LWMSAXU X YCYHEHHss Ta O6rpyHToBYye HeOOXiOHICTb BHECEHHS 3MiH [0 YMHHOro
3akoHogaBcTBa YKpaiHu.

Knroyoei crnoea: 3mn04MH, NeEHiTeHUiapHi ycTaHoBM, AonuT, OOLWYK, 3aXMCHWK-aaBOKaT,
NopyLUEHHSA npas.

AkmyarnbHicmb daHoi memu obyMOBneHa TUM, WO CTaH AOTPUMAaHHA NpaB MOAMHU, came B
Micusax nosbaBrieHHA BOMi, € OOHWM 3 KPWUTEPIiB, 3a SKUM CBIiTOBaA CMiflbHOT@ OUIHIOE piBEHb
pO3BUHEHOCTI Aemokpartii B Aepxasi. [OcBig NpoBigHMX AeMOKpaTUYHUX OepXKaB CBIiTY CBiQYUTb
NpO BaXMMBICTb Ta HEOOXIOHICTb KOHTPOMK 3a AIANbHICTIO MeHiTeHuiapHoi cuctemu 3 Boky
rPOMagsAHCBHKOro CycnifibCTBa, OCKISIbKM B Ui cdepi CycninbHUX BIQHOCUH iICHYE PU3NK NOPYLUEHHS
npas noaunHn (OnitHuk FO.B. http://old.minjust.gov.ua/33589). 3ayBaxMmoO WO OO OCHOBHUX
BaXIMMBUMMU MiIXKHaAPOOHUX OOKYMEHTIB, SKi BCTAHOBMNIOKOTb CTaHO4ApPTU Yy cepi AOTPUMaHHA npas
noanHn, € koHBeHuii OOH Tta Pagn €Bponn nNpoTu KaTyBaHb Ta iHLIMX XOPCTOKUX, HENOOCHKUX
abo Takux, WO NPUHWMXKYIOTL MAHICTb, BUAIB MOBOLXKEHHS Ta MOKapaHHS, HOPMU AKUX 060B’A3KOBI
ONA BUKOHAHHS AepXXaBaMu-y4acHUKaMU. [HWUMKU BaXKITMBUMW MiDKHAPOAHUMU OOKYMEHTaMMU, SKi
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BCTAHOBIIOKOTb CTaHAAPTU Y cchepi AOTpUMaHHSA npaB ntoanHu, € kKoHeeHuii OOH ta Pagn €sponu
NPOTK KaTyBaHb Ta iHWMX XXOPCTOKMX, HENOACBKMX abo Takux, WO MPUHWXKYIOTb MAHICTb, BUAIB
MOBOPKEHHA Ta MOKapaHHSA, HOpMU AKMX OBOB’A3KOBI AN BUKOHAHHA Aep)KaBaMu-yYaCHUKaMW.
beanocepeaHbO CTOCYIOTbCA CUCTEMW BUKOHAHHS MoKapaHb MiHiManbHi cTaHgapTHI npasuna
noBoaKeHHA 3 yB’sasHeHuMn OOH (1955 p.) Ta €Bponenceki NeHiTeHuiapHi npasuna (2006 p.), ski
MalTb pPeKOMeHAaUiiHMIA xapakTep. PasoM 3 TuM, y 3a3HavyeHuX OOKyMeHTax MICTUTbcA GaraTo
KOPUCHMX BiJOMOCTEN, siKi [O3BONAKTL NpeAcTaBHMKaM rPOMaZCbKOCTI Kpalle 3po3yMiTh, SIKUM
YMHOM MOBMHHI OYTM OpraHi3oBaHi yMOBM TPUMaHHS 3acymXeHux. BuaHayaloTbCst npioputetn Ta
nigxoam B poboTi nepcoHany i3 3acympkeHnmn. 3oKkpema, HaronowyeTbCA Ha OCHOBHUX 3aBAAHHAX
LWono 30epexxeHHst NACbKOI MgHOCTI 3acyaKeHUX Ta ix couianisauii nicns BigdyTTst noKkapaHHS.

Memoro daHoi cmammi € y3aranbHeHHs Ta aHani3 eMnipu4yHoro maTtepiany npoBeAEHOro
HayKOBOro OOCRIMKEHHA, Ha TeMy, po3cnigyBaHHS 3MO4YMHIB BUMHEHUX B YCTaHOBaX BUKOHAHHSA
nokapaHb, Ta Ha L OCHOBI 3anponoHyBaTN NPOMNO3nLii WOAO YOOCKOHANEHHA KPUMIHANICTUYHNX
NonoXeHb Ta HOPM YMHHOIO KpuMiHanbHO-NpouecyanbHOro 3akoHoaascTea YKpaiHu. 3aBaaHHAMM
HayKOBOI CTaTTi €. BM3HAYEHHSA TMMNOBMX MOPYLUEHb MpaB Ta 3aKOHHUX iHTepeciB 0cobu npu
NPOBaMKEHHI Ccnigunx (po3LWyKoBMX) il B YCTaHOBaX BWKOHAaHHA MOKapaHb; pPO3pobreHHs
NPono3nLin Woao YAOCKOHANEHHS TaKTUKM NPOBAMKEHHS chigyumnx (PO3LyKOBMX) Oil B yCTaHOBaX
BMKOHaHHS NokapaHb Ta HOPM YMHHOIO 3akoHoAaBcTBa YKpaiHu.

B TOM Xe yac BapTO 3ayBaXuTW, WO HAYKOBI Npaui 3 NuTaHb AOTPUMAHHA NpaB 3acymKeHUX
Oynu npegmMeToM OOCHIMXKEHHS Takux BiQOMWUX HayKOBUIB KpuMiHanicTie sik: B. |. [oH4apeHka,
O.T. Konba, B.A. Konechuka, B.C. KysbmivoBa, A. B. lweHnka, M. B. Cantescbkoro, B. A. Cac Ta
iHWKUX. B TOM Xe yac BapTO 3ayBaXkmTu, LLO He AOCTATHbO B HayLi KPUMIHANICTULi OOCNIAXKEHHI
NMUTaAHHA BU3HA4YE€HHSI MOPYLUEHMX MpaB Ta 3aKOHHWX iHTepeciB OCib Mpu NPOBamKEHHI chigumnx
PO3LUYKOBMX i B YCTAHOBaX BUKOHAHHS NMoOKapaHb.

Buknad ocHosHo20 mMamepiarny. MNpoBogayn aHania gOTPUMaHHSA nNpaB Ta 3aKOHHUX iHTepeciB
0cobM Npu NPOBAPKEHHI CNIAYMX PO3LLIYKOBUX Ai B YCTAHOBax BMKOHAHHSA MOKapaHb B nepLuy
Yyepry BapTo, Ha Hawl NOrnsa, 3ayBaXkuTu, WO HOpMa npaBa 3aknageHa y craTTi 8 KpumiHanbHo-
BUKOHABYOro KoAekcy YKpaiHu rapaHTye 3acypKeHUM MNpaBo Ha npasoBy gonomory. BignosigHo,
B3ATi Nig BapTy ocobu 3rigHo 3 ctatTeto 9 3akoHy YkpaiHnm «[1po nonepeaHe yB'AI3HEHHA» MaloTb
npaBoO Ha 3axXWUCT CBOIX MpaB Ta iHTepeciB 0cobncTto abo 3a AONMOMOrol 3axXMCHUKA 3 MOMEHTY
3aTpumaHHs abo B3ATTA Nig BapTy, a TAKOX Ha MOBIAOMIEHHS NiA Yac B3ATTA Nig BapTy nigctas Ta
MOTMBIB B3ATTA Mig BapTy, OCKapXXyBaTu iX y Cydi, OTpyMaTn B APYKOBAHOMY BUMMAAI PO3’ AICHEHHS
nonoxeHb ctaten 28, 29, 55, 56, 59, 62 ta 63 KoHcTuTyuil YKpaiHu, Ui€i cTaTTi Ta iHWWX npas
3aTpumaHnx abo B3SITMX Mg BapTy, BCTAHOBMEHMX 3aKOHOM, Yy TOMY 4uChi npaBa 34iCHIOBaTH
3axuUCT CBOIX NMpaB Ta iHTepeciB 0cobucto abo 3a 4OMOMOro 3axucHMKa 3 MOMEHTY 3aTpUMaHHSA
abo apewwTy (B34TTA nig BapTy) 0cobu, npasa BiAMOBUTUCS Big HagaHHS Byab-sKnx NosicHeHb abo
CBigYeHb 40 NpubyTTS 3axXMcHUKa.

Y BuUNagky BiOKPUTTS KPUMMIHANbHOIO MPOBAMXKEHHS Nig 4ac BiabyBaHHA MokapaHHs abo
TpMMaHHA nig BapTol, ocoba Mae 3aranbHuini obcAr npouecyanbHUMX MnpaB, 30Kpema i Ha
OTPUMAHHS OPUONYHOI JONOMOMM (SIK Ha nnaTHOI, Tak i 6e3onnaTtHoi). 3acTocyBaHHS CTOCOBHO
ocobu 3anobikHOro 3axody Yy BUMMAAi B3ATTA Nig BapTy, BioOyBaHHS NMoKapaHHS Ta HasiBHICTb
CYOMMOCTI XOOHUM YMHOM He 3BYXXYE NpaBo Ha 3axucT. KpiM LbOro, rapaHTyeTbCA NpaBo BiflbHO
obupatn agBokata. [na ogep)aHHA NPaBoBOI AOMOMOMK 3a NMUCbMOBOK 3asdBOK 3aCYKEHMX,
IXHIX OnM3bkuUX poaudiB, rPOMaACLKMX OpraHi3auil 3acymKeHUM HagaeTbcs MobayeHHs 3
agBokaTtoM abo iHWuM daxiBueM y ranysi npaBa. 3a 6axaHHAM 3acymkeHoro abo agBokaTta
nobadeHHss MOXyTb HagaBaTucsa HaoauHui. KinbKiCTb | TpuBanicTb Takmx nobayeHb He obmexeHa.
3acymxkeHomy 3abesnevyeTbCsd MOXMIMBICTb CMiNKyBaHHA 3 aABOKaToOM Ta iHWWUM daxiBuem Yy
ranysi npaea B MpuUMiLleHHi 6e3 CyUinbHOro po3MeXyr4oro 3aXMCHOro Ckna 3a IXHbOK 3rofolo.
OpepxaHHA NpaBoBOI AOMOMOrM MOLUMPIOETLCA Ha 3acyKeHuX, Lo nepebyBatoTb Ha MiKyBaHHI B
CTauioHapHUX 3aknagax OXOpOHM 340pOB’A. 3acymKeHUNn Mae npaBo nepenaTn KOpeCnoHAEHLi0
3aXUCHUKY Y KPUMiHANbHOMY MPOBAMKEHHI, L0 3[iACHI0OE CBOI MOBHOBAaXEHHHA BIiAMOBIAHO [0
KpumiHanbHOro npouecyanbHoro kogekcy YkpaiHu, 6esnocepegHbO nig 4ac nobayvyeHHs 3 HuMm.
IHWi ocobn MOXyTb MepedaBaTM 3acCyPKEHUM [OOKYMEHTM, 3anucu TOWO TiflbkM 4epes
aZIMiHiCTpaL,ilo ycTaHOBU BUKOHAHHS NoKapaHb.

Y cnig4omy i3onaTopi 4na oTpumaHHs NpaBoBOi AonoMorn ocoba, B3siTa nig BapTy, Mae NnpaBo
Ha NobayeHHsa 3 3aXMCHUKOM HaoauHLi, 6e3 obMeXeHHs KinbKoCTi nobayeHb Ta iX TpuBanocTi, y
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BifTbHUN Bi BMKOHAHHA crigyuux Ain 4Yac. NoBHOBaXEHHS 3axXMCHUKa LWOoAO0 34INCHEHHS 3aXUCTy
ocobu, sika TPUMaETbLCA Nig BapTO, NiATBEPAXYThCS BignosigHo Ao ctatTi 50 KMK Ykpainu.

Takox, BignoBigHO 0O 4YacTMHM TpeTboi ctaTtTi 42 KIK YkpaiHum yB’A3HEHW Mae npaBo Ha
nepLuy BUMOry MaTh 3aXUCHMKA i N0BaYeHHS 3 HMM 0O NEepLUOro AoNuUTY 3 AOTPUMAHHAM YMOB, LLO
3abe3nevyloTh:

o KOH(iAEeHUINHICTb CrinKyBaHHS;

® Ha yyacTb 3aXMCHWKa y NpOBeAEHHI JONUTY Ta iHWMX NpouecyanbHUX ain;

e Ha BiAMOBY Bif 3axXMCHUKA B OyOb-IKUA MOMEHT KPUMiHArbHOIro NPOBaKEHHS,

e Ha OTPUMaHHs MNpPaBOBOI AOMOMOMM 3axXUCHMKA 3a pPaxyHOK [epxaBu Yy Bunagkax,
nepeabayennx KK ta/abo 3akoHOM, WO perynioe HagaHHs 6e3onnaTHOi NpaBoBOI AOMOMOrM, B
TOMY YMCAi Y 3B’S3KY 3 BiACYTHICTIO KOLUTIB Ha Ti onnary.

AOMiHicTpauis ycTaHOBM MOBMHHA 3abes3neunTtn yMOBM AN NpoBedeHHA nobayeHb, y ToMy
4yucni sKi BUKMOYaloTb NPU NobayeHHi i3 3aXMCHMKOM MOXMMBICTb TPeTiX ocié maTu goctyn [o
iHdopmalii, Wo HagaeTbca B npoueci nobaveHHsA. Taki nobadeHHsA BiabyBaloTbCa Nig BidyanbHUM
KOHTpONeM nepcoHarsy yCTaHoBM, arle B YMOBAaX, LLO BMKIIOYAOTb MOXIMBICTb MPOCYXOBYBaHHS
4n nigcnyxoByBaHHS. To6TO, 6a4nTh yB'ABHEHOIO | 3aXMCHKKA, ane He YyTu.

MobayeHHa 3axMCHUKY 3 yB'I3HEHMM abo 3acymkeHuM, Sk nepebyBae B 3aknai OXOPOHMU
300pOB’A, HaOalTbCs 3 MUCbMOBOrO A03BOJSly HavarnbHMKa YCTaHOBM abo MOro 3acTyrHuka.
HayanbHUK BapTK 3 OXOPOHM Y MEANYHOMY 3aKnagi Ha nigctasi 3a3Ha4€HOro NMCbMOBOMO 403BOSY
AONycKae 3axmcHMKa Ha nobaveHHs 3 yB'si3HEHUM abo 3aCyKEeHUM 3 ypaxyBaHHSAM PO3MNopsaKy
OHS 3aKknagy OXOpPOHW 300pOB’St Ta BWUCHOBKY Jlikapsh UbOro 3aknagy Ha MUCbMOBIN 3asBi
3axUCHUKa.

BaxnueMm Ha Haw norngg, € TakoX MUTaHHA Npu gKkMX chigyunx (posLwykoBux) Aidx Lo
NpoOBOAMTUCL B YCTaHOBAX BWKOHAHHA MOKapaHb 3a y4vacTioo ocib ski BigbyBalTb MOKapaHHs
MOXyYTb OyTK NOpYLUEHHI iX NpaBa Ta 3aKkOHHI iHTepecu. BignoeigHo ao nonoxeHb Maea 20 KIK
Ykpainn «Cnigyi (po3wykoBi) gii» ue € Aii, cnpamoBaHi Ha oTpuMaHHsA (30MpaHHSA) gokasiB abo
nepeBipKy BXe OTpUMaHMX AoKasiB y KOHKPETHOMY KPpUMiIHANbHOMY MPOBaLKEHHI.

[o cnigunx (po3wykoBuKx) 4in wo npoBoadaTbcs B YBI1 Ha Haw nornsig AouinbHO BigHECTH
HacTynHi ail aki pernameHToBaHi Hopmamu KIK Ykpainu:

- gonut (CT.cT. 224, 225, 226, 232 KIK YkpaiHn);

- ornsa, oceigyBaHHA ocobu ( cT.cT. 237, 238, 239, 241 KI1K YkpaiHu);

- 0buwyk (cT. 234 KIK YkpaiHwn);

- npep’sBneHHs ang BnisHaHHs (CT.cT. 228, 229, 230, 232 KIK YkpaiHn);

- cnigyun ekcnepuMeHT (cT. 240 KTK Ykpainn);

Mig yac nposagxeHHsa ponuty B YBIT 4k cBiguaTb pesynbTaTy NpoBEeAEeHOro Hamu
OMUTYBaHHSA, B MeEHiTeHUiapHUX YyCTaHoBaxX AOMUT CBiAKiB, MOTEPNinMX, nNigo3proBaHuX, SKi
BiAMOBMAOTLCA AaBaTu nokasn, abo nawTb HenpaBaMBi MOKasW, AK MNpaBwuo, MNpeacTaeBnsie
HamGinbLWy CKNagHicTb, Npo ue 3a3Haunnm 89% pecnoHgeHTiB. Hepigko Ui gonutn npoxoadaTtb y
KOHpNIKTHIA cuTyauil. Mpn ubomy ncuxonoridyHa Hanpyra, sika € JOMiIHYH4YO Y Xo4i NpoBeAeHHS
OONUTY He Jae MOXITMBOCTI HOpManbHO NPOBOANUTY chigyy Aito. TOMy 3HaHHA LMX ocobnueocTen i
npaBunbHUA BUBIp TakTUKM € BUpilanbHUMK bakTopaMmn Ana OOCATHEHHA MeTu JonuTty, SK
cnigyoi pii ( bamwok O.B. 2013, ¢.5). 3a pesynbTaTamu HaWOro AOCHIMKEHHS, OO TUNOBMX
nopylleHb MpaB Ta 3aKOHHUX iHTepeciB ocid ki BigbOyBawTb nokapaHHa B YBI1 nig uvac
NPOBEAEHHSA OONUTY MOXHA BiOHECTU:

- BIACYTHICTb 3aXMCHUKa Y NpPOBEeAEHHI ONUTY 0COBW 3aCyAXXeHOro;

- MpoBeAdeHHs Jonuty ocobu 3acymkeHoro 6e3nepepBHO NOHaA ABi rogvHW, a B UiNomy —
noHap, BiCiM roAnH Ha JeHb;

- nepen 4ONUTOM He BCTAHOBMOETLCA 0coba 3aCyaKeHOro 4ONUTYBaHOrO;

- He pOo3’ACHITbCA 0COobi 3acypKkeHOro npasa AOMUTYBAHOrO Ta MOPSIAOK MPOBEAEHHS
aonuty;

- He rnonepegxatwTb OCOBYy 3acymKeHOro nig 4ac [OonuTy $K cBigka MNpo KpUMiHanbHY
BiANOBIAaNbHICTL 3a BiOMOBY aBaTu NOKa3aHHSA i 3a JaBaHHA 3aBijOMO HenpaBaMBMX NOKa3aHb;

- He nonepemxalTb OcOOy 3acypKeHOro nig 4ac gonuTy MOTEPMINOro Mpo KpUMiHanbHY
Bi4MOBIgaNbHICTL 3a JaBaHHA 3aBi4OMO HENPAaBAMBUX NMOKa3aHb.

- He 3any4aroTb [0 y4acTi B 4ONUTI 0CoBM 3acymKeHOro Lo He BONOoAiEe YKpaiHCbKOK MOBOIO
nepeknagava; .

- MPUCYTHICTb IHWKWX CBIAKIB Nif Yac NpoBefeHHs 4oNUTY 0cobu 3acyaXeHOoro K CBiaKa;
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- 3abopoHseTbca 0cobi 3acymKeHOro BUKOPUCTOBYBATU Mig Yac JONUTY BNACHI LJOKYMEHTH i
HOTaTKN, SKLWO NoKaszaHHA 0cobuM 3acyaKeHOro noB’a3aHi 3 6yab-aknmmn o64MCNeHHAIMY Ta iHLWMMK
BiJOMOCTSAIMM, sIKi BaXKko 36epertu B nam’aTi;

- nepeLllKkomXaHHA 4n 3abopoHa 0cobi 3acymkeHoro 3a moro GakaHHsaAM BMKIAcTu CBOI
nokasaHHs BrIaCHOPY4YHO;

- nNpuMyLLYBaHHA ocobu 3acyaXeHoro, y hopMi norposu ¢isn4Hoi posnpasu, BignosigaTn Ha
3annTaHHA 3 NpmeBody TUX 06CTaBUWH, WOO0 HadaHHA AKUX € npsima 3abopoHa y 3aKoHi (TaeMHUUSA
cnoBigi, nikapcbka TaeMHULUS, npodeciiHa TaeMHUUS 3axMCHUKA, TaEMHUUS Hapagyoi KiMHaTu
TOLLO);

- MpUMyLlyBaHHA 0COOM 3acyKeHoro BiAnoBigaTWM Ha 3anuTaHHA SAKi MOXYTb CTaTu
nigctaBol Ans nigo3pun, 06BMHYBAYEHHS Y BUYMHEHHI HEo, ONM3bkUMM poguMyamMm Y ureHamm i
CiM’T KpMMIHanNbHOro NPaBOMOPYLUEHHS, @ TakoX Woao cnyk6oBux ocib, siki BUKOHYIOTb HernacHi
cnigyi (poswykosi) Ail, Ta ocib, aki KoHdIgeHUiInHO cniBnNpauloloTb i3 opraHaMmmM O0CyA0BOro
po3scrigyBaHHS.

- MpOBeAEHHs JONUTY OCOOM HEMOBHOMITHLOrO 3acymkeHoro 6e3 MpPUCYTHOCTI 3aKOHHOrO
npeacTaBHUKa, negarora abo ncmxonora, nikaps;

- CKnagaHHs NpOTOKOMY AOMNUTY i3 NOPYLUEHHAM BMMOT YMHHOIO 3aKOHO4ABCTBA YKpalHu;

- He 03HaNOMIEHHs1 0cobuM 3acyaXeHOro 3 NPOTOKOSIOM AONUTY Ta AoAaTKamun 4O HbOro;

- He 3aBipeHHs NPOTOKONY AONUTY Ta AoAdaTKiB A0 HbOro MNignMcammn ycCix yYacHUKIB crigvoi
ail.

Mig yac npoBamkeHHs B YBI1 Takoi cnigyoi gii sk ornsag, ocBigyBaHHA 0cobu, MOXeMOo
BM3HAYUTM HACTYMHI TUNOBI NOPYLLUEHHS NPaB Ta 3aKOHHWX iHTepeciB ocib, a came:

- ANSA yvacTi B Ornagi He 3anpoLyoTb 3aXMCHMKA UM 3aKOHHOMO NPeaCTaBHUKA,;

- He 3any4varTb cneuianictie Ang OAepXaHHs OOMoMOrM 3 MNuTaHb, WO noTpedyoTb
cneuianbHUX 3HaHb Nig Yac NPOBaMKEHHS Ornaay;

- 3abO0pOHSAETLCA YN MNEpEeLUKOAXaeTbCsl, ocobam 3acyKeHUM B MPUCYTHOCTI  SKUX
34INCHI0ETLCA Oornag, pobutn 3aseu, WO NignaraloTb 3aHECEHHIO 40 NPOTOKONY ornsaay;

- BWUITYYEHI pedi i JOKYMEHTN HEramHo He one4vaTtyloTb Ta He 3aBipATb Mignucamm ocib, ski
Gpanu yyacTb y NpoOBEAEHHI ornaay;

- cniguun He 3abopoHsie 0cobi 3anNnWIMTK MicLe ornsagy 4o MOro 3akiHYeHHS;

- Cnigymn He 3aBOPOHAE BUNMHATM Byab-AKi Aii, WO 3aBaXkaloTb NPOBEAEHHIO Ornaay;

- He 3anyyeHHsa OO0 y4vacTi cygoBO-MeauyHUIN ekcnepT abo nikapsa npy nNpoBeAEeHHI ornagy
Tpyna;

- He nponoHyeTbcsa 0cobi 4OBPOBINBHO NPOWTK OCBIQYBAHHS;

- He HanpasfeHHs Tpyn AN NpoBeAEHHS CyQOBO-MEAMYHOI eKCnepTuU3n Ans BCTaHOBIEHHSA
NPUYUHN CMepTi;

- He O3HaNOMJSIEHHSI Y4aCHUKIB Ornsay 3 NPOTOKONIOM Ta AofaTkamm A0 HbOrO;

- He HagaHHA ocobi AKi 0CBiAYyETLCA KONii NPOTOKOSY OCBiAYyBaHHS;

- He 3aBipeHHs NPOTOKONY ornagy Ta Ao4aTKiB A0 HbOro Mignucamm ycCix yYacHuKiB Crigyoi
AiT;

- CKrajaHHS npoTOoKosny ornagy i3 nopyweHHAM BUMOT YAHHOIO 3aKoHoA4aBCcTBa YKpaiHu.

Baxnuneo 3a3HaunTK 11 nepenik TMNoOBMX NOpyLLEHb, MPaB Ta 3aKOHHUX IHTepeciB OcCib, nig vac
nposamkeHHs B YBIT o6LwyKy, A0 HUX MOXEMO BiAHECTU:

- He pOo3'ACHEHHS MOHATUM Ta yyYacHuKam oOLyKy ix npaBa Ta 060B'a3kn, nepepbayeni KMK
YKpaiHu, a Takox npo ix BignoBiganbHICcTb ( Y. 3 ¢T. 223, cT. 237 KIK YkpaiHuu);

- He NoBIgOMNSETLCA y4acHuWkam chnigyoi il 3a dkmx ymoB 6yge npoBefeHo oOLwyK, Moro
NopsiAOK Ta NOCNIAOBHICTb.;

- He nMOoBIiJOMNAETbCA MNPO 3aCTOCYBaHHA TexHIYHMX 3acobiB  pikcauii  (Ha3BasLUK
XapakTepuCTUKKN Takmx 3acobiB, HOCIIB iHopMmalLii);

- He pPO3'ACHIOITBLCA YMOBU Ta NOPSAAO0K BUKOPUCTAHHA TEXHIYHUX 3acobiB dikcauir;

- He MponoHyeTbCcA A0OPOBINBHO BUAATU 3a3HaYveHi B yxBani npeameTn, AOKYMEHTU, LHHOCTI
abo BKasaTu Micue, Ae NepexoBYETbCS 3MTOUYNHELD;

- nig Yac npoBafXeHHsA ObLWyKy BUy4aloTbCA nNpegMeTy M AOKYMEHTU, SKi He € 3Hapsaaam
KPUMiHanNbHOro NPaBoOMNOPYLUEHHS, Hi ManHOM 3006yTM y pe3ynbTaTi NOro BYUNHEHHS;

- He npea'dBreHHs A5 03HANOMITEHHS | He BpyYeHHA KepiBHUKY YBIT konii yxsanu crigyoro
cynAdi Npo HagaHHA 003BOSY Ha NPOBEAEHHS OBLLYKY;

- MOPYLUEHHS Yacy NpoBeaeHHS 0OLLYKY;
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- He BXMUTTA HaneXHuX 3axodiB cniguum wono 3abesnevyeHHs CXOPOHHOCTI ManHa, Ta
HEMOXIMBOCTiI OCTYNY A0 HbOr0 CTOPOHHIX OCi6;

- 34iNcCHeHHs obLyKy ocobu ocoboto iHWOI cTaTi;

- He BXMWTTS HaneXHWx 3axogiB, ans 3abesnedeHHs NPUCYTHOCTI OCi0, YMi npaBa M 3aKOHHI
iHTepecn MoXyTb ByTn obmexxeHHi abo NopyLUEHH;

- He noBiOOMMEHHA MNpO npoBeAeHHs OOLWYKy Ta He [ONnyLWeHHs A0 yyacTi B 0OLiyKy
agBokara;

- nopyLleHHs npa.a ocib Aki € y4acHMKaMmu o6LyKy (MOHATTI) 3a3Ha4aTV y NPOTOKONi OBLIYKY
3ayBaXXEHHS 1 JONOBHEHHS;

- iIrHopyBaHHs1 KIONOTaHHSA 0co0uM 3acyaXeHoro, Woao ikcyBaHHSA xo4y NPOBEOEHHS Crigyoi
Aii obLWyKy, TEXHIYHUMM 3acobamm dbikCyBaHHS, WO NPsIMO NopyLlye BUMMorn YactuHu 1 crtatti 107
KIMK YkpaiHu;

- He BWHECEHHS MOCTaHOBM Crig4MMm, Npo NpoBedeHHs1 ocobuctoro obuwyky ocobun
3acyKeHoro, nig Yac npoBedeHHS OOLYKY MPUMILLEHHS, WO NPSAMO NOPYLUYE MOSOXEHHS Y. 3
ctatTi 110 KIMK YkpaiHu;

- He BpYYeHHS Konii npoTokony o6LwyKy ocobi B SiKOI NpOBOANMAM OBLLIYK;

- CKIagaHHsl MPOTOKOSTY OBLLYKY i3 NOPYLUEHHAM BUMOT YMHHOIO 3aKOHO4ABCTBA YKpaiHu.

Mwu norogyxyemocs i3 npodrecopom KonecHukosum B. A., Nnpo Te, WO BaXXNUBOK NepeayMoBOLO
NpoBeAEeHHs BMi3HAHHA € BCTAHOBMEHHS CRig4YMM, NPOKYPOPOM TOrO, O 30BHILLHIA BUrMsA,
NPUKMETN Ta iHWI O3HakM O6’ekTiB BMidHAHHA 0coboto, sika BnisHae, Oynu OINCHO CMNPUAHSATI,
30epiratoTbca B ii naM’ATi, MOXyTb OyTK BiATBOPEHI MOAYMKM i HA OCHOBI LbOr0 MOXHa 34iINCHUTK
MOPIBHAHHS YsIBHOrO obGpa3sy paHiwe crnpuinHatoro ob’ekta 3 obpa3om npen’siBNEHOro nig 4ac
npoBefeHHs BnisHaHHs (KonecHuk B.A. 1(26) 2013 ¢.164-165, ).

3a gaHMMM NpoBEAEHOro HamMu OOCHIMKEHHS, MOXEMO BM3HAYMTU HaACTYNHWA nepenik
TMNOBMX NOpPYLUEHb, NPaB Ta 3aKOHHMX iHTepeciB 0cib, nia Yac npoBagkeHHs B YBIT npen’sBneHHs
OnNs BNi3HaAHHSA:

- nepeg npen’siBieHHSM ANS BMi3HAHHS CIigvMiA, MPOKYpPOp HE CKnagae NpOTOKOST Mpo
obcTaBuHK, 3a sikux ocoba sika BnisHae 6adnna ocoby SKy BMi3HAOTb;

- nepep novatkoMm nNpea’siBNeHHs Ansl Bni3HAHHS CRigyuMi, NPOKypop 35ICOBYHOUM UM MOXE
ocoba, dka Bni3Hae, Bri3HaTK L0 0Cco0y, OTPUMYE BIZOMOCTI MPO MPUKMETM 0COBU SKY BMi3HAIOTD;

- HanexHo He 3abe3nevyyeTbCcs AOTPUMaHHA BUMOrK Y. 2 cT. 228 KK Ykpainu, woao piskux
BiMiHHOCTEN Y BiLli, 30BHILLHOCTI Ta 04A3i;

- MOPYLWYOTLCA BUMOTM NONOXeHb Y. 5 cT. 228 T1a 4. 2 cT. 231 KK YkpaiHu, BHocATbCS 00
NPOTOKONY Bi4OMOCTI aHKETHOrO XapakTepy npo ocoby, B3ATY Mif 3aXuCT;

- NOPYLUYKTbLCA BUMOMM MONOXEHb Y. 7 CT. 228 KIMK YkpaiHW, OCKinbku Npen’siBhstTbCA
MaTtepianu Bigeosanucy 3 306paxxeHHAM TPbOX OCib;

- NOpyLWYTbCA BUMOrKM nonoxeHb 4. 1 cr. 229 KIK YKpaiHu, ocKinbku nonepegHsbo
nokasytTb 0cobi, Aka BMi3HaE, piy, Aka NoBMHHaA ByTn Npea’sABneHa A Bri3HaHHS.

HacTtynHoto crigyoto gieo sIKy BapTO npoaHanisysatM € chigynn ekcnepumeHt. Mwu
NOropKyeMocs i3 TUMW HayKoBUAMM, AKi BBaXatTb, WO CRigYUA eKCNepuMeHT HanexuTb [0
noxigHMx crnigunx Ain i NpoBoAMTbCA, K MNpaBuMO, He Ha nepwmx eTanax [OCYAO0BOro
poacnigyBaHHsa (PozamuHcbka H. 2016. — 151 c.). lpoTe Ha Haw norngg, HecBoe4yacHe
NPoBeAEHHA Liel cnigvoi Aii HeraTMBHO MO3HAYaETbCHA Ha SKOCTI JOCYOO0BOr0 PO3CIigyBaHHA.
OcobnunBo y Tux BMMNagkax, KONMM NepeBipsATbCA OOCTaBWHW, WO MOB’A3aHi 3 BUOUMICTIO,
ornsaaoBicTio, 00CTaHOBKOK MICLLEBOCTI, sika LUBUOKO 3MIHIOETBHCS.

3a paHMMM NpoBEAEHOro HamMu OOCHIIKEHHS, MOXEMO BM3HAYMTU HACTYNHWUA nepenik
TMNOBMX MOpPYLUEHb, MPaB Ta 3aKOHHWUX iHTepeciB ocib, nig 4Yac npoagxkeHHA B YBI1 cnigyoro
€eKCNepUMEHTY:

- He HanexHo 3abe3nedqyeTbCs YCYHEHHS CTOPOHIX OcCib 3 Micus npoBedEeHHA Ccrigyoro
€KCNepPUMEHTY;

- He HanexHe [OTpUMaHHs npaBun 6es3nekn Wo MOoXe nig Yac NPOBEAEHHA Crigyoro
eKCNepMMEHTY NpU3BECTN 00 Hebe3nekn Ans XUTTS | 300poB’s Ocib, ski 6epyTb Y HBOMY yyacTb,
Y OTOYYIOUMX;

- CKnagaHHs MpOTOKOMYy Crigvyoro eKCNepuMeHTy i3  MOPYLUEHHAM BWUMOT  YMHHOIO
3akoHogaBcTBa YKpaiHu.
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BucHosku docniokeHHs. BU3Ha4YeHHs TMNOBMX MOPYLIEHb MpaB Ta 3aKOHHWX iHTepeciB OcCib
3acyoKeHNX, Npu NPoBaMKeHHI crigyunx po3LwyKoBUX AiN B YCTAHOBaX BUKOHAHHS MOKapaHb, Mae
BenuKe npakTuyHe 3HayeHHs ske 3060B’A3ye, 3anpornoHyBaTy 3MiHW Ta AOMOBHEHHS 4O YMHHOro
3akoHogaBcTBa YkpaiHu. Tak BBakaemo 3a HeobXxigHe:

Mo-nepwe, gonoBHnT nonoxeHHs KK Ykpainu, 3060B’a3aHHAM cnig4oro, Npokypopa BXUTu
3axofiB 3abe3neyeHHs1 NPUCYTHOCTI agBokaTa 0cobu, Yvi NpaBa M 3aKOHHI IHTEpecu MOXyTb ByTn
obmexeHHi abo NopyLUEHHI.

Mo-gpyre, 3aKOHOO4ABYO 3aKPINUTK, MOMOXEHHA MNpO Te, WO OOOB’A3KOBO 3YNMUHAETHCS
NpoBeAEeHHS Crigyvoi Ail B pasi, SKWO 3 TEXHIYHUX YN iHLWKNX NPUYMH TEXHIYHI 3acobn HEe MOXYTb
OyTn 3aCTOCOBaHI.

Mo-Tpete, gonoBHUTK 4. 8 cTtaTTi 236 KIK peyeHHAM HacTynHoro 3micTy: «3asiBM MOBUHHI
Oyt po3rngaHyTi Bigpa3sy abo x y nopsaaky nepegbaveHomy ctarrteto 220 KIMK YkpaiHuy.

Mo-yeTBepTe, nicna npoBefeHHs OOLWYKy Ta NignMcaHHA BCiMa yyacHuMKamu MNpPOTOKONy
00LwyKy 060B’A3KOBMM Mae OyTn BpyYEHHST KOMii NPOTOKONY 0Cobi, SKiN HANEXUTb XWUTO YK iHWe
BONOAiHHSA, a 3a il BiACYTHOCTI iHLWWIN NPUCYTHIN 0CObi.

Mo-m’'ste, B KIMK YkpaiHn nepenbauntn, OECATUAEHHUIA CTPOK, NPOTArOM SIKOro LWOAO
BUITYYEHUX Y XOA4i 0OLIYKYy peven NpUMMaeTbCs PilLEHHST NPO BM3HAHHSA IX pe4yoBMMM dokasamu. B
iHLLOMY pas3i peyi NOBUHHI BYTN NOBEPHYTI 3aKOHHOMY BOMNOAINbLIO.
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AWARENESS OF RIGHTS AND LEGAL INTEREST OF PERSONS IN THE EVALUATION OF
INFRINGEMENTS IN THE INSTITUTIONS OF THE CARRIAGE OF PENALTIES

Batiuk Oleg

The relevance of this topic is due to the fact that the state of observance of human rights,
especially in places of deprivation of liberty, is one of the criteria by which the international
community assesses the level of development of democracy in the state. The experience of the
leading democratic states of the world testifies to the importance and necessity of controlling the
activity of the penitentiary system from the side of civil society, since in this sphere of social
relations there is a risk of violation of human rights (Oleinik Y.V., http://old.minjust.gov.ua/33589 ) It
should be noted that the main international instruments that establish standards in the field of
observance of human rights are the UN and Council of Europe conventions against torture and
other cruel, inhuman or degrading treatment or punishment, the rules of which are binding on
States -participants Other important international instruments that establish standards in the area
of observance of human rights are the UN and Council of Europe conventions against torture and
other cruel, inhuman or degrading treatment or punishment, the standards of which are binding on
States parties. Directly related to the system of execution of sentences The UN Standard Minimum
Rules for the Treatment of Prisoners of the United Nations (1955) and European Penitentiary
Rules (2006), which are of a recommendatory nature. At the same time, these documents contain
a lot of useful information that allows public representatives to better understand how the
conditions for the detention of prisoners should be organized. The priorities and approaches in the
work of personnel with convicted persons are determined. In particular, the main tasks concerning
the preservation of human dignity of convicts and their socialization after the sentence are noted.
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The purpose of this article is to summarize and analyze the empirical material of the
conducted scientific research on the topic of investigation of crimes committed in penitentiary
institutions, and on this basis, to propose proposals for the improvement of forensic provisions and
the norms of the current Criminal Procedure Law of Ukraine. The tasks of the scientific article are:
the definition of typical violations of the rights and legitimate interests of the person in the conduct
of investigative (search) actions in penitentiary institutions; the development of proposals to
improve the tactics of conducting investigative (search) actions in penitentiary institutions and the
norms of the current legislation of Ukraine.

At the same time, it should be noted that the scientific works on the rights of the convicts were
the subject of the study of such famous criminologists as V.I. Goncharenko, O.G. Kolba,
V.A. Kolesnik, V.S. Kuzmichova, A.V. Ishchenko, M.V. Saltevsky, V.A. Sas and others. At the
same time it is worth noting that there is not enough research in criminology to investigate the
issues of violations of rights and legitimate interests of individuals in the conduct of investigative
investigations in penitentiary institutions.

Presenting main material. In conducting an analysis of the observance of the rights and
legitimate interests of a person in the conduct of investigative investigations in penitentiary
institutions it is first of all worth noting that the rule of law laid down in Article 8 of the Criminal-
Executive Code of Ukraine guarantees the right of the convicted to legal assistance. Accordingly,
detainees under Article 9 of the Law of Ukraine "On pre-trial detention” have the right to protect
their rights and interests in person or with the help of a lawyer from the moment of detention or
detention, as well as to reports on grounds of detention and grounds for taking into custody, to
challenge them in court, obtain in a printed form an explanation of the provisions of Articles 28, 29,
55, 56, 59, 62 and 63 of the Constitution of Ukraine, this article and other rights of detained or
taken into custody, established by law, including the right to exercise protection their rights and
interests in person or with the help of a lawyer from the moment of detention or arrest (detention)
of a person, the right to refuse to provide any explanations or evidence until the arrival of the
defense counsel.

In case of opening criminal proceedings during serving a sentence or detention, a person has
a general procedural rights, in particular, for obtaining legal aid (both paid and free). The use of a
preventive measure in the form of detention, serving a sentence and having a criminal record in no
way reduces the right to protection. In addition, the right to freely choose a lawyer is guaranteed. In
order to receive legal aid, a written statement from prisoners, their close relatives, and civic
organizations provides a prisoner with a lawyer or other specialist in the field of law. At the request
of a convicted person or counsel, dating may be provided on their own. The number and duration
of such visits is not limited. The convict is provided with the opportunity to communicate with a
lawyer and other specialist in the field of law indoors without a complete demarcation protective
glass upon their consent. The receipt of legal aid extends to convicts who are in treatment in
inpatient health care facilities. A convict has the right to transfer correspondence to a defense
counsel in a criminal proceeding exercising his powers in accordance with the Criminal Procedural
Code of Ukraine, directly during his visit with him. Other persons may transfer documents, records,
etc., only through the administration of the penitentiary institution.

In a detention facility for legal assistance, a person who has been detained has the right to
meet with the defender alone, without limiting the number of visits and their duration, in the free
from the conduct of investigative actions time. The powers of the defense counsel regarding the
protection of the person held in custody are confirmed in accordance with Article 50 of the CPC of
Ukraine.

Also, in accordance with part 42 of Article 45 of the CPC of Ukraine, a prisoner has the right to
first demand a defense counsel and see him before the first interrogation, subject to conditions that
ensure:

¢ confidentiality of communication;

¢ the participation of a counsel in interrogation and other procedural actions;

o to refuse the attorney at any time during the criminal proceedings;

e to receive legal assistance from a lawyer at the expense of the state in cases stipulated by
the CPC and / or the law regulating the provision of free legal aid, including in the absence of funds
for its payment.

The administration of the institution must ensure the conditions for conducting the visits,
including those who exclude the opportunity for a third party to have access to the information
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provided during the visit when seeing with the defender. Such visits take place under the visual
control of the staff of the institution, but under conditions that exclude listening or eavesdropping.
That is, see a prisoner and a defender, but not hear.

A visit to a defendant with a prisoner or a convict who is in a health care facility is provided
with the written permission of the head of the institution or his deputy. The head of a guard at a
medical institution, on the basis of the written permission, allows a lawyer to visit a prisoner or a
convict, taking into account the order of the day of the institution of health care and the doctor's
opinion of the institution in a written defense counsel's application.

What is important in our opinion is the question of which investigations (searches) carried out
in penitentiary institutions involving persons serving sentences may violate their rights and
legitimate interests. In accordance with the provisions of Chapter 20 of the CPC of Ukraine,
"Investigative actions" are actions aimed at obtaining (collecting) evidence or verifying evidence
already obtained in a particular criminal proceeding.

To investigators (investigators) actions carried out in the UVP in our opinion, it is expedient to
include the following actions regulated by the norms of the CPC of Ukraine:

- interrogation (Articles 224, 225, 226, 232 of the CPC of Ukraine);

- review, studying a person (Articles 237, 238, 239, 241 of the CPC of Ukraine);

- search (Article 234 of the CPC of Ukraine);

- presentation for identification (Articles 228, 229, 230, 232 of the CPC of Ukraine);

- investigative experiment (Article 240 of the CPC of Ukraine).

According to the results of the poll conducted by us in penitentiary institutions, questioning
witnesses, victims, suspects who refuse to give impressions or give false impressions is usually
the most complicated, 89% of respondents said. Often these interrogations are in a conflict
situation. At the same time, the psychological stress, which is dominant during the interrogation,
does not allow for the proper conduct of an investigative action. Therefore, knowledge of these
features and the correct choice of tactics are crucial factors for achieving the purpose of
interrogation, as an investigative action (Batyuk O.V., 2013, p. 5). According to the results of our
study, typical violations of the rights and legitimate interests of persons who are serving a sentence
in the police department during the interrogation include:

- absence of a defense counsel in interrogation of a convicted person;

- Interrogation of the person convicted continuously for more than two hours, and in general
— more than eight hours a day;

- before the interrogation, the person of the convicted interrogator is not identified,;

- no explanations are given to the person of the convicted person of the interrogated person
and the procedure for interrogation;

- do not warn the person of the convict during the interrogation as a witness of criminal
responsibility for refusal to testify and for giving knowingly false testimony;

- do not warn the person of the convicted person during the interrogation of the victim about
the criminal responsibility for giving knowingly false testimony.

- do not involve interrogator of a convict who does not speak an interpreter in Ukrainian;

- the presence of other witnesses during the interrogation of the convicted person as a
witness;

- the person condemned is prohibited from using during his interrogation his own documents
and notes, if the testimony of the convicted person is connected with any calculations and other
information that is difficult to preserve in memory;

- interdiction or prohibition of a person of a convicted person at his desire to present his
testimony personally;

- forcing a person of a convict in the form of a threat of physical punishment to answer
guestions about the circumstances in respect of which provision is expressly prohibited by law
(confidentiality of confession, medical secret, professional secret of a lawyer, secret counseling
room, etc.);

- forcing the person of the convicted person to answer questions that may serve as grounds
for a criminal offense, suspicion, accusation by her, close relatives or family members of her, as
well as for officials who carry out secret investigative (search) actions, and persons who are
confidential cooperate with the bodies of pre-trial investigation;

- interrogation of a juvenile convict without the presence of a legal representative, a teacher
or a psychologist, a doctor;
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- drafting a protocol of interrogation in violation of the requirements of the current legislation
of Ukraine;

- not familiarization of the convicted person with the interrogation protocol and appendices
thereto;

- not a statement of the interrogation protocol and attachments to it signed by all participants
of the investigation.

When conducting such an investigative action in an IPU as an inspection, an individual's
investigation, we can identify the following typical violations of the rights and legitimate interests of
individuals, namely:

- A defense counsel or legal representative is not invited to participate in the review;

- do not involve specialists for obtaining assistance on issues requiring special knowledge
during the review;

- is forbidden or prevented, the persons convicted in the presence of which the review is
carried out, make statements to be entered in the protocol of inspection;

- the seized items and the documents are not sealed or sealed immediately by the signatures
of the persons who participated in the survey;

- the investigator does not forbid the person to leave the place of inspection before its
completion;

- the investigator does not prohibit any actions that prevent the inspection;

- failure to involve a forensic expert or a physician in the inspection of a corpse;

- not being offered to a person to volunteer to study;

- not sending a corpse for forensic medical examination to determine the cause of death;

- not familiarizing the participants with the protocol and its annexes;

- not providing to the person who is studying a copy of the protocol of study;

- not the approval of the inspection protocol and attachments to it signed by all participants of
the investigative action .;

- drafting of the inspection report in violation of the requirements of the current legislation of
Ukraine.

It is also important to note the list of typical violations, rights and legitimate interests of
individuals during the conduct of the UIA search, we can include;

- not explanations to the learned and participants of the search of their rights and obligations,
stipulated by the CPC of Ukraine, and also about their responsibility (Part 3 of Article 223, Article
237 of the CPC of Ukraine);

- the participants of the investigative action are not informed on the conditions under which
the search will be conducted, its order and consistency.

- There is no information on the use of hardware fixation (naming the characteristics of such
tools, media);

- the conditions and procedure for the use of fixing hardware are not explained;

- it is not offered to voluntarily issue the objects, documents, values specified in the decision
or indicate the place where the criminal is hiding;

- during the search, items and documents that are not an instrument of a criminal offense
and property acquired as a result of his commission are seized,;

- failure to present to the head of the UVP a copy of the decision of the investigating judge on
the permission to conduct a search;

- violation of the time of the search;

- failure to take appropriate measures by investigators to ensure the security of property, and
the inability of third parties to access it;

- Searching for a person of another gender;

- not taking appropriate measures to ensure the presence of persons whose rights and
legitimate interests may be restricted or violated;

- not notice of a search and not admission to the search of a lawyer;

- violation of the right of persons who are participants in the search (notion) to indicate in the
protocol of the search the remarks and additions;

- ignoring the request of the convicted person, regarding the fixing of the course of the
investigative action of the search, technical means of recording, which directly violates the
requirements of paragraph 1 of Article 107 of the CPC of Ukraine;
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- failure to pass an order by the investigator on conducting a personal search of the person of
the convicted person while conducting a search of the premises, which directly violates the
provisions of Article 110 (3) of the CPC of Ukraine;

- not delivery of a copy of the search protocol to the person who was searched;

- drafting a search protocol in violation of the requirements of the current legislation of
Ukraine.

We agree with Professor V. V. Kolesnikov that the important prerequisite for identification is
the fact that the investigator, the prosecutor has established that the appearance, signs and other
features of the objects of identification by the person who recognizes were really perceived are
stored in her memory. It can be recreated mentally and on the basis of this one can make a
comparison of the imaginary image of the previously perceived object with the image presented
during the identification (Kolesnik V.A. 2013 c.164-165).

According to our research, we can determine the following list of typical violations, rights and
legitimate interests of individuals, during the conduct of the presentation of the URP for
identification:

- before the investigator submits to the inquiry, the prosecutor does not make a report on the
circumstances in which the person who recognizes saw the person who is identified;

- before the commencement of the presentation for identification by the investigator, the
prosecutor shrinks whether a recognizable person can identify this person, receives information
about the signs of the person who is identified;

- Proper compliance with the requirement of Part 2 of Art. 228 CPC of Ukraine, concerning
sharp differences in age, appearance and clothes;

- the requirements of the provisions of Part 5 of Art. 228 and Part 2 of Art. 231 of the CPC of
Ukraine, the information on the personal nature of the person taken under protection is entered in
the protocaol,

- the requirements of the provisions of Part 7 of Art. 228 CPC of Ukraine, as video materials
are presented with the image of three persons;

- the requirements of the provisions of Part 1 of Art. 229 of the CPC of Ukraine, since they
pre-show the person who recognizes the thing to be presented for identification.

The next investigative action that should be analyzed is an investigative experiment. We agree
with those scholars who believe that the investigative experiment belongs to the original
investigative actions and, as a rule, is not carried out in the first stages of the pre-trial investigation
(Rogatynskaya N. 2016 — 151 pp.). However, in our opinion, the untimely conduct of this
investigative action adversely affects the quality of pre-trial investigation. Especially in those cases
when the circumstances are checked, which are connected with visibility, visibility, the situation of
a rapidly changing area.

According to our research, we can determine the following list of typical violations, rights and
legitimate interests of individuals, during the conduct of the Ul of an investigative experiment:

- the removal of the parties from the place of the investigative experiment is not properly
ensured;

- failure to properly observe safety rules that may lead to a danger to the life and health of
persons participating in it or others around during an investigative experiment;

- drafting a protocol of an investigative experiment in violation of the requirements of the
current legislation of Ukraine.

Conclusions of the study. The definition of typical violations of the rights and legitimate
interests of convicted persons, in conducting investigative investigations in penitentiary institutions,
is of great practical importance, which obliges, to propose amendments and additions to the
current legislation of Ukraine. So we consider it necessary:

First, supplement the provisions of the CPC of Ukraine, the obligation of the investigator, the
prosecutor to take measures to ensure the presence of a lawyer of a person whose rights and
legitimate interests may be restricted or violated.

Secondly, to legislate the provision that the investigation is necessarily stopped if, for technical
or other reasons, the technical means can not be applied.

Thirdly, to supplement ch.6 of Article 236 of the CCP with the following sentence: "Applications
must be considered immediately or in the manner prescribed by Article 220 of the CPC of
Ukraine."
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Fourthly, after a search and signing by all the participants in the search protocol, a copy of the
protocol must be served to the person who owns housing or other possessions, and in the absence
of the other person present.

Fifthly, the CPC of Ukraine should provide for a ten-day period within which a decision on the
recognition of material evidence is taken in respect of withdrawn items during the search.
Otherwise things must be returned to the legal owner.
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