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Streszczenie. W artykule sg omawiane zagadnienia dotyczace famania zasad jurysdykcji
pomiedzy organami Scigania na Ukrainie. Na podstawie uzyskanych wynikow autor udowadnia, iz
tamanie zasad dopuszczenia dowod6w podczas ich otrzymania prowadzi do utarty przez nie mocy
prawnej, niemozliwosci ich wykorzystania w udowadnianiu i prowadzi do unikania
odpowiedzialnosci karnej.
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Abstract. In the article the questions of violation of rules investigation are illuminated between
law enforcement authorities in Ukraine. On the basis of the got results an author proves that
violation of rules of admission of proofs during their receipt has a consequence a loss by them
legal force, impossibility of their use in finishing telling and results in avoidance of criminal
responsibility.

Keywords: corruption, crime, exemption from liability, release from responsibility, investigation
of criminal proceedings.

AHoTauia. Y cTaTTi BUCBITMIOWTBCSA MUTAHHA MOPYLUEHHS nNpaBwui  NigCAigHOCTI  Mix
NPaBoOOXOPOHHMMW OpraHamMmu B YKpaiHi. Ha niactasi oTpMmaHux pesynbTaTiB aBTop 4OBOAUTD, WO
NOpYyLUEHHSA MNpaBui JONYCTUMOCTI OoKasiB Nig 4Yac X ofepXaHHs Mae Hacrnigkom BTpaTy HUMMK
IOPUANYHOT CUMW, HEMOXIMBICTb X BUKOPUCTAHHA Yy OoKasyBaHHi i Npu3BoAUTb A0 YHWKHEHHS
KpUMiHanbHOI BignoBiganbHOCTI.

KnroyoBi cnoBa: Kopynuid, 3MN0oYnH, 3BifIbHEHHA Bi4 BignNoOBiganbHOCTI, NiACNIAHICTb
KPUMiHaNbHNX NPOBaaXKEHb.

lMocmaHoska npobnemu. Tlowyk HOBMX, AiEBUX MeToAiB i cnocobiB npotuaii kopynuii €
aKTyanbHOK nNpobnemMoro Ans cydacHol YkpaiHu. 3a OoCTaHHi gekinbka pokiB KifbKiCTb 3MiH, SiKi
BinOyBatoTbca y cdepi 6opoTbOnN 3 KOPYMNUIMHOK 3MOYMHHICTIO, Y pasu NepeBuLlye 3axoau, LUO
3gincHioBanunca 3a 10 nonepedHix pokis. BTiM, AKiCHi NepeTBOPEHHS, We He CcTanu NOMITHI ans
KOXHOro rpomagsiHvHa. BiguyTtn pesynbtaTi Takux pedopM CTae MOXIVBUM 38 YMOBU JOKOPIHHUX
HOBOBBeAEeHb Yy 3anobiraHHi TakoMy cycninbHO-Hebe3neyHomy sBuLLy sK kopynuis. [pu ubomy
HenopyLUHUMM MatoTb 3anuLaTUCH MPUHLMNM KPUMIHANbHOro npaea, Aki € yHO4amMeHTanbHUMM
AN yciei 3a3HaveHoi ranysi Ta 6asvcHumun ans gepxasu B3arani. OCKinbkyv KpMMiHansHi HOpMy y
npoTuaii Kopynuii, sk CBigYNTb BITYM3HAHUIM LOCBIO Ta MiKHaApogHa nNpakTuka, € OAHUMK 3
Hangiesinx, OKpeMum crneumnidyHMM acnekToM y npoTuail Kopynuii € NUTaHHA MOXIUBOCTI
YHVUKHEHHSI BUHHOKO 0COB010 KpUMiHanbHOI BiANOBIAaNbHOCTI 3a Taki CycnifibHO-Hebe3neyHi AigHHS,
BHacCnNigoK NOpYLUEHHS opraHamu NpokypaTypy npasun nigcnigHocTi. Y Ui poboTi, M1 oKpecrnmmo
akTM KOMWM Yy CBiTAi  YMHHOrO KpPUMIHANBLHOrO MpOoLEecyanbHOro 3akOHOAABCTBA  LIFIKOM
o6rpyHTOBaHMM Oyae BM3HAHHS Cy4OM AOKasiB HENPUMYCTUMUMW BHACTIAOK MOPYLUEHHS NpaBun
NiACNiAHOCTI NPU X OTPUMAHHI.

AHania ocmaHHix QdocnioxeHb i nybnikayit. [pobnemam JOMNYCTUMOCTI [JOKasiB Yy
KpUMiHanNbsHUX NPOBaXKEHHAX MPO KOPYMUiNHI 3NOYMHU, OTPUMaHUX BHACNIAOK NOPYLIEHHS rnpasusi
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npo niacnigHicTe Npuainanu yeary Taki BiTYM3HAHI Haykosui, ak: B. bypaiH, T. Hop, M.
Moropeubkuin, O. KyumHceka, B. puniok, O. KanniHa, O. Wuno Ta iHWi. 3 BkasaHWX NuUTaHb
CneujianisoBaHol0 aHTMKOPYMNUINHOK MPOKYpaTypold OTPMMAaHO HAayKOBIi BWCHOBKM MNPOBIgHMX
HaBYasibHMX 3aKnagie gepxasu [5].

Memorw cmammi € BU3Ha4YeHHs HeJOoMNyCTUMOCTI JoKa3iB, OTPMMaHMUX BHACMIOOK NOPYLUEHHS
npaBus NPo NiAcniAHICTb, HEHANEXHOCTI Cy6’ekTiB 36UpaHHA JOKa3iB.

Buknad ocHosHoeco mamepiany. EdekTnBHiCTb 60poTbOM 3 Kopynuieto B YKpaiHi Hanpsamy
3aneXuTb BiO YIiTKOrO PO3MNOAINEHHS MOBHOBaXEHb OPraHiB, WO 34iNCHIOTb U0 60poTbOy.
3akoHO4aBYO Ui NUTaHHS yperynbOBaHi i peanisauilo LbOro 3aBgaHHA B YKpaiHi NoknageHo Ha
HOBOCTBOPEHi aHTMKOPYMUiNHI opraHn — HauioHanbHe aHTuKopynuinHe O6topo YkpaiHu Ta
CneujanisoBaHy aHTUKOPYNUiiHY NPOKypaTypy.

Mig 4ac npoBefeHHA [OCYOOBOro pPO3ChiAyBaHHA MNepLIoYeproBUM 3aBAaHHAM  CRigyuX
nigpo3dinieB  NpaBOOXOPOHHMX OpraHiB € ©0e3ymMOBHE [OOTpMMaHHA nepeabavyeHoi 3aKkoHOM
npouenypyn 30upaHHs | dikcauii QokasiB K YMOBU OO4EpXKaHHS MNPUHLUUMNY 3aKOHHOCTI Y
KpUMiHansHOMY NPOBaKEHHI.

MuTaHHa [OOMNYyCTUMOCTI [AOKas3iB HanexuTb A0 OfHIel i3 dyHAaMeHTanbHUX KaTeropin
KPUMiHaANbHOrO MNpoLEecy i [O0Ka3oBOro npasa 3okpemMa. BukoHaHHs 3aBOaHb KpUMiHANbHOMO
NPOBAMKEHHSA B UINOMY i 0COGNMMBO Takoro 3 HUX K 3abe3neyeHHsl LWBMAKOro, MOBHOMO Ta
HeynepeaXeHoro po3cnigyBaHHA i CyQoBOro po3rnsagy Anst Toro, Wob KOXHWWA, XTO BYUHMB
KpMiHanbHe NpaBonopyLleHHS OyB NPUTArHYTUA 00 BigNOBIAaNbHOCTI B Mipy CBOET BUHU, @ KOXEH
HEBWHYBaTUN He OyB OOBUHYBadeHUn abo 3acypKeHWI, CTaBUTb OCODNMBI BUMOrM 0O AOKa3iB Ha
OCHOBI SKMX BOHW BUPILLYIOTBCS.

lMNpn UbOMY Hamn He BnepLle 3BEPTAETbCHA yBara Ha MOXMUBICTb YHUKHEHHSI KpUMiHAIbHOI
BiAMOBIZANbHOCTI 0COOM 3a BYMHEHHSI KOPYMUIAHMX 3M04YMHIB B pasi 3ibpaHHa [gokasiB
HEeYNOBHOBAXEHNUM MPABOOXOPOHHWM OpraHoM. YKasaHa HopMa 3BiflbHEHHS He € 4iTKO
nependayYeHol0 B 3aKOHOAABCTBI YKpaiHu, a cknagae cobol MpUYMHHO-HACTIAKOBUIA 3B'A30K MiXK
3ibpaHHAM [goKasiB HEYNOBHOBaXXEHOK 0C000K, BM3HAHHSA 1X HENpUMnycTUMMMK, HaBiTb 3a
HasiBHOCTI BCiX O3HaK CKragy 3MOouuHy, Ta BUHECEHHS1 BMNpaBAyBanbHOrO BUPOKY abo 3akpuTTS
NPOBAMPKEHHS Y CMNpaBi, WO i € PaKTUYHUM YHUKHEHHAM OCO600 BiANOBI4aNbHOCTI 3@ BYMHEHE
OisHHSA.

BignosigHo go cT. 1 3akoHy YkpaiHu «[lpo HauioHanbHe aHTukopynuinHe Owopo YkpaiHu»
3aBaHHAM AHTUKOPYMLUIMHOrO GHOPO € NPOTUAIS KPUMIHANBHUM KOPYMUINHUM NMPaBomnopyLUEHHSM,
SKi BUMHEHHI BULLMMMK nocagoBnmu ocobamu, YNOBHOBAXKEHUMU Ha BUKOHAHHSA OYHKLUIA Aep)Kasu
abo micueBOro caMoBpsiAyBaHHA Ta CTAHOBNATb 3arpo3y HalioHanbHin 6e3newi.

Cratteto 216 KIK YkpaiHM BuM3HayeHO MigcnigHiCTb OpraHiB JOCYyO0BOro pPO3ChigyBaHHS.
Takum YMHOM, 3aKoHOAAaBYE PO3MEXYBAHHS NIACMIQHOCTI MiX iCHYIOYMMW OpraHamu SOCYO0BOrO
po3cnigyBaHHA BU3HA4yae po3noAinn HagaHWX KpUMiHanbHUM npouecyaribHUM 3akoOHOO4AaBCTBOM
NOBHOBaXXeHb Taknm opraHam [2 ¢.139].

3 ornagy Ha BUKNageHe, 3akOHOAABLEM YiTKO BM3HAYEHO BigNOBiOHMM OpraH OOCYO0BOMO
poscnifyBaHHA Y TUX YK HWKWX KaTeropiax KpuMiHanbHWX NpaBonopyLllieHb, AKUA € HanexHum
cyb’ekTom 36upaHHA JOKa3iB.

3rigHo 3 Bumoramum n. 2 4. 3 cT. 87 KIK HegonyCTUMMMKM BU3HAKOTLCA JoKasw, WO 6ynn
OTpUMaHi nicnga noYaTKy KpUMiHanbHOro NPOBaMKEHHS LWAAXOM peanidauii opraHammn 4ocyA0BOro
pO3CnigyBaHHA YKM MPOKypaTypy CBOIX MOBHOBaXEHb, He nepenbaveHnx UUM KOAEKCOM, Ans
3abe3neyeHHss 4OCy40BOro poscriigyBaHHA KpUMiHaNbHMUX npasonopyLueHs [2 ¢.58].

IMONOXEHHAMM YMHHOIO KPMMIHANbHOMO MpoLecyanibHOro 3akOHO4aBCTBa, a came: 4. 5 cT1. 36
KMNK YkpaiHn T[eHepanbHOMY nMpoKypopy YKpaiHW, nignopsgkoBaHUM MOMY  MPOKypopam
3ab00pOHEHO [JopyyaTV NPOBEAEHHA [AO0CYyAOBOro PoO3ChigyBaHHA Yy  3M0YMHAX, MiacnigHum
aetekTmBaMm HauioHanbHOro aHTUKopynuiHoro 61opo YKpaiHu, iHWWM MpaBOOXOPOHHUM OpraHam
[2 c.24].

CneuianizoBaHa aHTUKOPYNUiHa NpoKypaTypa BignoBigHO A0 BMMOT 4. 5 cT. 8 3akoHy YKpaiHu
«[lMpo npokypatypy» € €E4UHUM CaMOCTIMHUM CTPYKTYPHUM Migpo3ainioM 'eHepanbHOI NpoKypaTypu
YKpaiHK, YNOBHOBaXEHWM 34INCHIOBATU Harnag 3a [[OTPMMaHHSAM  3akoHiB  HauioHanbHuM
aHTUKOPYNUiMHUM  6i0po  YKpaiHM npu MpoBeAEeHHI OnepaTMBHO-PO3LLYKOBOI AiSNbHOCTI  Ta
[0CyaoBOro criacrtea.

Takum uyuHOoMm, nonoxeHHs KIK YkpaiHu, 3akoHiB YkpaiHu «[po npokypatypy», «[l1po
HauioHanbHe aHTuKoOpynuinHe G6opo» 4YiTKO M OQHO3HAYHO BKA3ylOTb Ha BUKIOYHY MNiACAIOHICTb
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BU3HAYEHMX KpUMiHanNbHUX npasBonopyweHs 3a pJgeTtektmeamn HAB YkpaiHn Ta npsamo
3a00pPOHSAIOTb, Y TOMY YMCHI 1 KEPIBHULTBY OpraHiB NpoKypaTypu 6yAb-AKOro piBHs 3MiHIOBaTH fi.

Pasom 3 TMm, Ha gaHui Yac Habyna NOWMPEeHHs NpakTuKa LWOAO MOPYLUEHHS npasusl npo
NiACNIAHICTb Y KOPYNUINHUX 3M04YnHaX Ta 34IMCHEHHS OOCYAO0BOro po3cnigyBaHHS Y KpUMIHANbHUX
NPOBaMKEHHAX, SKi niagcnigHi getektmBam HauioHanbHOro aHTUKopynuiiHoro 61po  YkpaiHu
iHLUIMMUW MPaBOOXOPOHHMMN OpraHamu.

[NparHeHHs1 OKPEMMX KEPIBHUKIB MPABOOXOPOHHUX OPraHiB OTpUMaTK MOMITUYHI YM CYCMifbHI
OeBideHTW, NiABULLMTM BacHy MOMNYNSAPHICTE YW PEUTUMHr, NIAKPECnUTU CBOK BaromicTb Ta
BaXXNMBICTb LUNAXOM OMNPUITIOAHEHHSA Y 3acobax MacoBoi iHopMaLii BigoMOCTEN Npo 3aTPUMaHHS
ocCib, sKi Migo3pHTLCA Y BYMHEHHI KOPYMUIMHMX MpaBOMOpYLUEHb, SKi  po3CnigyrTbcs i3
nopyweHHam sumor cT. 216 KIMK YkpaiHun, wo 4iTko peryntoe nigcnigHicts, y GinbloCTi BUNnaakie
nopyLuye NPUHLMN HEBIABOPOTHOCTI BiANOBIAANbHOCTI, CyTb SIKOro nonsrae y Tomy, wo ocoba, sika
BYMHMMA 3M104MH, Mae ByTn NpUTArHyTa 40 KpMMiHanbHOI abo iHWOoro BMAy BignoBiganbHOCTI, dka
Oyna 6 noe’aA3aHa i3 3aCTOCyBaHHAM 4O Takoi 0COOM 3axo4iB KPUMIHANBHOIO XapakTepy.

3asHadveHi o6CTaBMHM MiATBEPIKYOTLCA TaKOX | Cy4OBOK MNPAKTUKOK, TOOTO BM3HAHHS
JokasiB HenpunycTMMUMK BignoBiaHO o n. 2 4. 3 cT. 87 KIK Ykpainu yepes peanisauito opraHamu
[OCYydOBOro po3crigyBaHHA YM NPoKypaTypu nicna nodaTky KPUMMiHanNbHOro MpoOBa)KEHHHA CBOIX
NOBHOBaXeHb, He nepenbaveHmx uMm Kogekcom, ansa 3abesnevyeHHs 40Cy40BOro po3chnigyBaHHS
KpUMiHanbHMUX NpaBonopyLUEHb.

Tak, npokypaTypoto KuiBcbkoi 006nacTi 34iACHI0ETLCS O0CYyAOBE  po3chigyBaHHS Y
KpuMiHaneHoMy npoBamkeHHi Big 09.04.2016 3a hakTtoM BMMaraHHsi HEMPaBOMIPHOI BUroauM B
po3mipi 300 Tnc. €Bpo cnyxboBumn ocobamm ogHiei 3 Micbkux pag KuiBLMHK, 3@ O3HaKamu
3r04mHy, nepegbadeHoro 4.4 c1.368 KK Ykpainu.

14.04.2016 npokypaTypoto ob6nacTi 3a nigo3pol Yy BYMHEHHI LBbOro 3f04MHY 3aTpMMaHOo
MiCbKOrO rofioBy, a TakoX 2 NocepenHUKiB, OCTaHHIM OronoLweHo nigo3py Ta o6paHo 3anobixkHMMI
3axig. lMpy uboMmy LWOAO Nigo3proBaHMX NPOBOAUNMCH HernacHi cnigdi (poswykosi) Aii Ta
OOCTOBIpHO Oyno BigOMO MNpPO CyMy HEnpaBOMIpHOI BMrogu, WO BuMaranacb, — Oinbwe 500
po3MipiB MiHiManbHMx 3apobiTHMX nnat. OgHak, He3BaXkaloun Ha BKasaHi 06CTaBMHM Ta BUMOIU CT.
216 KMK YkpaiHn wono BigHeceHHs nigcnigHoCTi Yy TakoMy KpUMiHaNbHOMY MNPOBaKeHHi 40
BUKIMIOYHOI migcnigHoCTi  geTekTuBiB  HauioHanbHOro aHTukopynuiHoro 6tpo  YkpaiHn y
KpMMiHaNbHOMY NPOBAPKEHHI came NpoKypaTyporo obnacTi npoBoaunuchb cnigdi (poswykosi) A,
cnpsMoBaHi Ha doikcauito Ta 36upaHHs aoKasis.

YxBanamu anensuinHoro cyay micta Kuesa Big 09.06.2016 y 3a3HadyeHOMY KpUMiHarbHOMY
NPOBa)KEHHI CKacoBaHO OOpaHW OO0 MNigO3PHOBAHOINO MICbKOro rofioBM 3anobikHWMA 3axig, a
TaKoOX pilleHHs LoA0 BiACTOPOHEHHSA Woro Big nocagu. CydoM KOHCTATOBaHO, WO AOCyAoBe
po3acnigyBaHHs 34INCHIOBANOCh HEYNOBHOBAXXEHUM OpraHOM JOCY[0BOro po3chigyBaHHs. BkasaHi
nopyLwweHHa 6ynu nigctaBo ANA MNPUAHATTS BiANOBIAHOrO CyAOBOr0 pIlLEHHA Ta BWU3HaHHA
npouecyanbHUX Ain crnigyunx npokypaTypu He3akoHHUMU [6].

Lle ogHMm pe3oHaHCHMM npuknagom nopyweHb Bumor cT. 216 KIMK YkpaiHn € kpumiHanbHe
npoBagkeHHA Big 05.04.2016, dke poscnigyBanocb BINCLKOBOK MNPOKypaTypow 3a nigo3poto
NepLLOro 3acTyrnHuKa ronosu obniacHoi AepXxaBHOI agMiHiCTpauii Ta pagHMKa NepLloro 3acTyrnHUKa
rofioBu 06nacHoi pagu y BYMHEHHI KpMMIHANBLHOMO NpaBoMnopyLUEeHHs, nepeabayeHoro 4. 4 cT. 368
KK YkpaiHu.

Mpn uboMy Ha Yac peecTpauii KpuMMiHaANbLHOMO NPOBAKEHHSA i3 3asdBWM Ta MaTepianis
Bbayanocb, WO BKasaHe KpuMiHarbHE MPaBOMOPYLWEHHA He nigcnigHe cnigyum  BiNCbKOBOI
NpoKypaTypu 3a cy6’€KTOM 3M04YUHY Ta CYMOK BYMHEHOrO KPUMiHarbHOro NpaBonopyLIEHHS [7].

AHanoriyHo, 3 rpybum nopywweHHam Bumor cT. 216 KIMK YkpaiHn BiNCbKOBOIO NPOKypaTyporo
poscnigyBanocbh KpuMiHansHe nposamxeHHs Big 18.04.2016 woao 3acTynHuka Npokypopa OfHiei 3
obnacrten YkpaiHu 3a BUMHEHHSA 3M04MHIB, nependadveHux 4.1 ct. 255, 4. 4 cT1. 368 Ta iHWwKx KK
YKkpaiHu. Yxe Ha nepLuomMy nigrotoB4omy 3acigaHHi, yxsarnor [JapHULbKOro panoHHOro cyay Micra
Kuesa Big 07.06.2017 BCTaHOBMNEHO, LWO BKasaHe MpPOBaMXEHHA nigcnigHe AeTekTuBam
HauioHanbHOro aHTukopynuinHoro Giopo YKpaiHm 3a CcyG’eKTOM 3MI0YMHY Ta CYMOK BYMHEHOrO
KpUMiHanbHOro NPaBoMnoOpPYLLEHHS.

Takox, cnigummn npokypatypy Mmicta Kuesa npoBoaurniocb [OCYAOBE pPO3ChigyBaHHA Y
KpumiHansHoMy npoBampkeHHi Big 08.11.2016 wono 3acTynHUKa MiHICTpa OXOPOHW 3[40pOB’d
YKpaiHn 3a BUMHEHHS 3M04uMHYy, nepenbadveHoro 4. 4 c1. 368 KK YkpaiHn. YxBanot eyepcbkoro
parioHHoro cyay Micta Knesa Big 19.05.2017 o6BMHYyBanbHWIA akT NOBEPHYTO NPOKYPOPY Y 3B’SA3KY
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3 NOPYLUEHHSAM BUMOI KpMMiHanNbHOro npoLecyansHOro 3akoHy, a came: 4. 5 c1. 216 KIK YkpaiHu,
OCKINbKM  OocydoBe poO3CrigyBaHHA MNpoBedeHO 3 MOpYLIEHHAM npaBun  nigcnigHocTi, He
YNOBHOBAXXEHMM Ha Te opraHom [5].

KpiM Toro, 3 nnTaHb NOpyLUEHHA npaBun NiACiAHOCTI Y KpUMIHANBHUX NPOBAaMXKEHHSX € TaKOX
i no3uuis Buworo cneuianisoBaHoro cyay YkpaiHu 3 po3rnsgy UMBINbHUX Ta KpUMiHanbHUX cripas,
AKOKW  MiATBEPMKEHO HeoOXigHICTb AoAepXaHHA npaBun  NIACNIAHOCTI Y KPUMIHANbHMX
npoBagKeHHsX [3].

Pasom 3 TUM, 3 HE3PO3YMINUX MPUYUH OKPEMi KEPIBHUKN NPABOOXOPOHHUX OpraHiB, Kepy4vmchb
nonoxeHHamn ct1. 218 KIIK YkpaiHu, BBaxaloTb [[ONYCTUMUM MNPOBEAEHHA [O0CYAOBOro
po3crigyBaHHA Yy KpUMiHaNbHUX NPOBaPKEHHSX, SKi MigcnigHi nuwe getektnsam HauioHanbHOro
aHTUKOpynuinHoro ©Owpo YKpaiHM iHWKMMKW MPaBOOXOPOHHMMK oOpraHamu. [locunaHHsa X Ha
NONOXXEHHS1 BKa3aHOI CTaTTi B YaCTUHI BUPILLEHHA CnopiB Npo nigcnigHiCTb y TakoMmy BUMNAaKy €
NMOMMWIKOBOK Ta Takow, WO BBOAUTb B OMaHy OpraHM CydoBOI Bnagu Ta iHWUX cyb’ekTiB
NpaB0O3aCTOCYBaHHS, TaK AK BKa3aHa CTaTTHd perfiamMeHTye nvue Micue NpoBeneHHS 4OCYA0BOro
cnigctea, TO6TO TepuTopianbHy NIACNIAHICTD i )XOOHOMO BiAHOLWIEHHA A0 NpeaMeTHOI NigcnigHoCTI,
BU3Ha4veHoto cT. 216 KINK YkpaiHn He mae.

BucHosku. Ananisytoun BuknageHe, 6e3ymMOBHO MOXHA CTBEPMKYyBaTW, WO Yy BUNAOKY
OLEpPXaHHA [oKasiB 3 MOpyLEeHHsAM npaBun  NiACMNIQHOCTI, OCTaHHi Ge3yMOBHO MOBWHHI
BM3HABaTMCb HeOOMYyCTUMUMM ax 3a ABOMa NiAcTaBaMW: OAepXXaHHSA [oKasiB HEeYNOBHOBaXXEHUM
Ccy0’eKTOM Ta NOPYLUEHHSA KOHCTUTYLIMHNX NpaB rpoMagsiH.
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AVOIDANCE CRIMINAL RESPONSIBILITY FOR CORRUPTION CRIMES OWING TO
VIOLATION OF RULES OF INVESTIGATION

Borovyk Andrii

Formulation of the problem. The search for new, effective methods and ways of combating
corruption is a topical issue for modern Ukraine. Over the past few years the number of changes
that occur in fighting corruption crime, times the activities that were carried out in 10 previous
years. However, qualitative transformations have not yet become visible to every citizen. Feel the
results of such reform is possible if radical innovations in preventing this socially dangerous
phenomenon of corruption. This must remain immutable principles of criminal law, which are
fundamental for the whole of that industry and basic for the state in general. Since the criminal
provisions in combating corruption, as the experience of domestic and international practice, are
among the most effective, certain specific aspects in combating corruption is the possibility of
avoiding the perpetrators of criminal liability for such socially dangerous acts due to violation of
rules prosecutors jurisdiction. In this paper, we outline the facts in the light when current criminal

46
© Knowledge, Education, Law, Management


http://zakon4.rada.gov.ua/laws/show/2341-14
http://sc.gov.ua/uploads/tinymce/files/%20Лист%20заступнику%20Генерального%20прокурора%20України%20Холодницькому%20Н.І..pdf.
http://sc.gov.ua/uploads/tinymce/files/%20Лист%20заступнику%20Генерального%20прокурора%20України%20Холодницькому%20Н.І..pdf.
http://reyestr.court.gov.ua/ua/news.html?m=publications&_c=view&_t=rec&i_d=197020
http://reyestr.court.gov.ua/Review/66679033
http://reyestr.court.gov.ua/Review/58373348
http://reyestr.court.gov.ua/Review/58400222

ISSN 2353-8406 Knowledge, Education, Law, Management 2017 Ne 2 (18)

procedure law could reasonably be held by a court of evidence inadmissible due to violation of
rules of jurisdiction in their receipt.

Analysis of recent research and publications. Problems of the admissibility of evidence in
criminal proceedings about corruption crimes received as a result of violations of the rules of
investigation were given by Ukrainian scholars such as V. Burdin, T. Nor, M. Pogoretsky,
O. Kuchinsk, V. Grinyuk, O. Kaplina, O. Shilo and others From these issues, the Specialized Anti-
Corruption Prosecutor's Office received scientific opinions from leading educational institutions of
the state [5].

The purpose of the article is to determine the inadmissibility of evidence obtained as a result of
violation of the rules of the investigation, the inability of the subjects of the collection of evidence.

Description of the main material. The effectiveness of the fight against corruption in Ukraine
depends directly on the clear distribution of powers of the bodies that carry out this struggle.
Legislative issues are regulated and the implementation of this task in Ukraine is entrusted to the
newly created anti-corruption bodies — the National Anti-Corruption Bureau of Ukraine and the
Specialized Anti-Corruption Prosecutor's Office.

During pre-trial investigation, the primary task of investigating units of law enforcement bodies
is unconditional compliance with the procedure provided for by law for the collection and recording
of evidence as a condition for observance of the principle of lawfulness in criminal proceedings.

The question of the admissibility of evidence belongs to one of the fundamental categories of
the criminal process and evidence in particular. The fulfillment of the tasks of the criminal
proceedings in general, and in particular of them, such as ensuring a prompt, complete and
impartial investigation and judicial review, so that anyone who committed a criminal offense has
been brought to justice with his own guilt, and not every innocent was accused or convicted,
Places particular demands on the evidence on the basis of which they are solved.

At the same time, we do not for the first time pay attention to the possibility of avoiding criminal
liability of a person for committing corruption crimes in the case of gathering evidence by an
unauthorized law enforcement agency. The stipulated norm of dismissal is not clearly stipulated in
the legislation of Ukraine, but is a causal link between the gathering of evidence by an
unauthorized person, their recognition as inadmissible, even if all the features of the crime are
present, and an acquittal or closure of proceedings in the case Is the actual avoidance of a person
responsible for a committed act.

According to Art. 1 of the Law of Ukraine "On the National Anti-Corruption Bureau of Ukraine",
the Anti-corruption Bureau's mission is to counteract criminal corruption offenses committed by
senior officials authorized to perform state or local government functions and endangering national
security.

Article 216 of the CPC of Ukraine specifies the jurisdiction of the bodies of pre-trial
investigation. Thus, the legislative separation of the jurisdiction between the existing organs of pre-
trial investigation determines the distribution of powers granted to such bodies by the criminal
procedural law [2 p.139].

In view of the above, the relevant law enforcement authority has clearly identified the pre-trial
investigation in certain categories of criminal offenses, which is the proper subject of gathering
evidence.

In accordance with the requirements of paragraph 2 of Part 3 of Art. 87 CPC unacceptable
evidence that was obtained after the commencement of criminal proceedings through the
implementation of pre-trial investigation or prosecutor's offices of their powers not provided for by
this Code for the pre-trial investigation of criminal offenses [2, p.58].

The provisions of the current criminal procedural law, namely: Part 5 of Art. 36 CPC Ukraine to
the Prosecutor General of Ukraine, the prosecutors subordinate to him are prohibited from
commissioning a pre-trial investigation into crimes suspected of detectives by the National Anti-
Corruption Bureau of Ukraine and other law enforcement agencies [2, p.24].

Specialized anti-corruption prosecutor's office in accordance with the requirements of Part 5 of
Art. 8 of the Law of Ukraine "On Prosecutor's Office" is the only independent structural unit of the
General Prosecutor's Office of Ukraine, authorized to supervise the observance of laws by the
National Anti-Corruption Bureau of Ukraine in carrying out operational-search activities and pre-
trial investigation.

Thus, the provisions of the CPC of Ukraine, the Laws of Ukraine "On the Prosecutor's Office",
"On the National Anti-Corruption Bureau" clearly and unambiguously point to the exclusive
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jurisdiction of certain criminal offenses detected by the NAB of Ukraine and directly prohibit,
including the management of the prosecutor's office of any level, to change her.

At the same time, the practice of violating the rules on the prosecution of corruption crimes
and the pre-trial investigation in criminal proceedings that are being investigated by detectives of
the National Anti-Corruption Bureau of Ukraine by other law enforcement agencies has become
widespread.

The desire of certain leaders of law-enforcement bodies to get political or social dowries, to
increase their own popularity or rating, to emphasize their importance and importance by
publishing in the mass media information about the detention of persons suspected of committing
corruption offenses, which are being investigated in violation of the requirements of Art. 216 of the
CPC of Ukraine, which clearly regulates the investigation, in most cases violates the principle of
inevitability of liability, the essence of which is that the person who committed the crime should be
brought to a criminal or other kind of liability that would be associated with the application to such
persons of criminal nature.

These circumstances are also confirmed by the judicial practice, that is, the recognition of
evidence is inadmissible in accordance with paragraph 2 of Part 3 of Art. 87 CPC of Ukraine
through the realization of pre-trial investigation bodies or the prosecutor's office after
commencement of criminal proceedings of their powers not provided for in this Code for the
provision of pre-trial investigation of criminal offenses.

Thus, the Prosecutor's Office of the Kyiv region carries out a pre-trial investigation in a criminal
proceeding from 04.09.2016 on the fact of extortion of illegal advantage in the amount of 300
thousand Euro by officials of one of the city councils of Kyiv region, on the grounds of a crime
envisaged in Part 4 of Article 368 of the Criminal Code of Ukraine.

04/14/2016 Prosecutor's Office of the region on suspicion of committing this crime detained
the mayor, as well as 2 intermediaries, the latter was suspected and preventive measure was
chosen. At the same time, the suspects conducted secret investigative (search) actions and were
reliably aware of the amount of illegal profit required — more than 500 times the minimum wage.
However, despite the circumstances and requirements of Art. 216 of the Criminal Procedure Code
of Ukraine concerning the prosecution of such a criminal investigation into the exclusive
investigation of detectives of the National Anti-Corruption Bureau of Ukraine in criminal
proceedings by the prosecutor's office of the oblast. Investigative (wanted) actions aimed at fixing
and collecting evidence were conducted.

By decisions of the Kyiv Appeal Court dated June 9, 2016, in the said criminal proceedings,
the elected preventive measure against the suspected mayor was canceled as well as the decision
to remove him from office. The court stated that the pre-trial investigation was carried out by an
unauthorized body of pre-trial investigation. The indicated violations were the basis for the adoption
of the relevant court decision and the recognition of procedural actions of the investigating
prosecutor's offices illegally [6].

Another resonant example of violation of the requirements of Art. 216 of the Criminal
Procedure Code of Ukraine is a criminal proceeding from 05.04.2016, which was investigated by
the military prosecutor's office on suspicion of the first deputy chairman of the regional state
administration and counselor of the first deputy chairman of the regional council in the commission
of a criminal offense, stipulated by Part 4 of Art. 368 of the Criminal Code of Ukraine.

At the same time, at the time of registration of the criminal proceedings from the application
and materials, it was seen that the said criminal offense would not be tested by the investigator of
the military prosecutor's office for the subject of the crime and the amount of the criminal offense
[7].

Similarly, with a gross violation of the requirements of Art. 216 of the CPC of Ukraine by the
military prosecutor's office prosecuted from April 18, 2016 for the Deputy Prosecutor of one of the
regions of Ukraine for the commission of crimes provided for in Part 1 of Art. 255, part 4 of Art. 368
and other Criminal Code of Ukraine. Already at the first preparatory meeting, by the decision of the
Darnytsky District Court of Kyiv from 07.06.2017, it was established that the said proceeding was
subjected to investigations by the detectives of the National Anti-Corruption Bureau of Ukraine on
the subject of the crime and the amount of the criminal offense committed.

Also, investigators of the Kyiv City Prosecutor's Office conducted a pre-trial investigation in a
criminal case dated November 8, 2016 concerning the Deputy Minister of Health of Ukraine for the
commission of an offense under Part 4 of Art. 368 of the Criminal Code of Ukraine. By a decision
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of the Pechersk District Court of Kyiv dated May 19, 2017, the indictment was returned to the
prosecutor in connection with violation of the requirements of the criminal procedural law, namely:
Part 5 of Art. 216 of the CPC of Ukraine, since the pre-trial investigation was conducted in violation
of the rules of jurisdiction, not authorized by that body [5].

In addition, there is also the position of the High Specialized Court of Ukraine for reviewing
civil and criminal cases concerning violations of the rules of jurisdiction in criminal proceedings,
which confirms the necessity of observing the rules of jurisdiction in criminal proceedings [3].

At the same time, for some unknown reasons, separate heads of law-enforcement bodies,
guided by the provisions of Art. 218 of the CPC of Ukraine, consider it permissible to conduct pre-
trial investigation in criminal proceedings, which are only investigating other detectives of the
National Anti-Corruption Bureau of Ukraine by other law enforcement agencies. The reference to
the provisions of the aforementioned article concerning the resolution of disputes in the case in this
case is erroneous and misleading by the judicial authorities and other actors of law enforcement,
since this article regulates only the place of pre-trial investigation, that is, the territorial jurisdiction
and none The relation to the subject matter, defined in Art. 216 CPC Ukraine does not have.

Conclusions. Analyzing the above, one can certainly assert that in the case of obtaining
evidence in violation of the rules of jurisdiction, the latter must definitely be declared inadmissible
for two reasons: obtaining evidence by an unauthorized subject and violating the constitutional
rights of citizens.
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