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Streszczenie. W artykule wyznaczono szereg problematyki uwarunkowanej przez
nieodpowiednig realizacje i przestrzeganie w praktyce przez personel organdw oraz instytucji
wykonywania kary na Ukrainie wyznaczonych na poziomie ustawodawczym zasad ustawodawstwa
karno-wykonawczego, realizacje i odbywanie kary, a takze opracowano szereg przedsiewzie¢
naukowo uzasadnionych, skierowanych na udoskonalenie mechanizmu prawnego zaznaczonej
tematyki badawcze;.
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Abstract. The article outlines the range of problems caused by the inappropriate use and
compliance by the personnel of the organs and institutions of the execution of punishments in
Ukraine with the principles of criminal-executive legislation, execution and serving of sentences,
established in the legislative level, and also a number of scientifically grounded measures aimed at
improving the legal mechanism with The specified research topic.
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punishment; condemned; Criminal-executive activity; Compliance with the law; The application of
the rules of law.

AHoTauifa. B ctatTi BU3Ha4YeHo kono npobnem, wo obyMoBMeHi HEHaNEXHUM 3aCTOCYBaHHAM
Ta OOTPUMAaHHAM Ha nNpakTuui NepcoHanoM OpraHiB Ta YCTaHOB BMKOHAHHSA MOKapaHb YKpaiHu
BU3HAYEHMX Ha 3aKoHOAABYOMY PiBHI MPUHUMNIB KPpUMiHaANbHO-BMKOHABYOro 3akoHO4AaBCTBa,
BMKOHAHHS i BigOyBaHHS NokapaHb, a TakoX po3pobreHO HU3KY HayKoBO OBr'pyHTOBaHUX 3aXOAiB,
CNPsIMOBaHMX Ha y4OCKOHANEHHs MPaBoBOro MexaHiamy 3 03Ha4YeHOoT TeMaTUKN SOCTiIKEHHS.

KnrouoBi cnoBa: nepcoHan opraHiB Ta YCTaHOB BWKOHAHHS MoOKapaHb; MPUMHUMNW NpaBa;
chepa BWMKOHAHHS MOKapaHb; 3aCYMKEHWI; KPUMiHanbHO-BUMKOHABYaA AiSNbHICTE, AOTPUMAHHSA
HOpPM Mpaga; 3acToCyBaHHsSI HOPM MpaBa.

lNocmaHoeka npobriemu. Ak CBiAYNTbL NPaKTUKa, OAHIE 3 OOCTaBWH, WO HEraTMBHO BMNBAaE
Ha CTaH Ta B UINOMy eqeKTUBHICTb KpMMiHANbHO-BMKOHABYOI [fiSANIbHOCTI, € HeHanexHe
OOTPUMaHHA Ta 3acTOCyBaHHA MPUHLMMIB MpaBa MepcoHanoM OpraHiB Ta YCTaHOB BUKOHaHHS
nokapaHb, MoBa nNpo ski BegeTbcs B CT. 11 KpumiHanbHO-BUMKOHaB4oro kogekcy (gani — KBK)
YkpaiHn. Bce ue, B KiHUeBOMYy pesynbTaTi, BigobpakaeTbCss W Ha BigHOCMHax UMX ocib i3
3aCyKeHUMN Ta [HWWUMW y4aCHUKaMU KPUMiHanbHO-BUKOHaBYMX MPaBOBIAHOCUH, MOPOMXKYOUM
KOHNIKTHI cuTyauii, pi3HOMaHITHI NpaBoONOPYLUEHHA Ta 3NOYUHN Yy cdepi BUKOHAHHA MoKapaHb, a
TaKOX 3HWKYIOUYM NpaBoBuMIi NoTeHuUian 60poTbbu i3 peunanBHOK 3NOYMHHICTIO B YKpaiHi.

Cepea HU3KM AeTepMiHaHT, WO CNpUAI0Tb 3a3HaYeHOMY CTaHy peyven Yy LibOMY KOHTEKCTi, € B
TOMY YuUCni W He [J0CUTb aKTMBHWA HAyKOBWMW CynpoBi4 Ta po3pobka MuTaHb, MOB'SI3aHUX 3
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O3HauyeHot npobnemartumkot. 3okpema, A0Ci He B MOBHIA Mipi 3'9COBAHO CYTHICTb AiSANbHOCTI
nepcoHany opraHiB Ta YCTAaHOB BWKOHaHHA MOKapaHb MO AOTPUMAHHIO Ta 3acTOCYBaHHIO
NPUHUMNIB NpaBa, WO BM3HAYEHi Y YNHHOMY 3aKOHOAABCTBI YKpaiHu.

3asHaveHi hakTopu 1 cTanu BupiwanbH1UMK Npu BMbopi 06’ekTa, npegmeTta, MeTHU i 3agay Uiei
HayKoBOI CTaTTi, OCHOBHUM i3 SIKMX CTana po3pobka psgy HaykoBO O OBIpyHTOBaHWMX 3axoais,
CNPsSIMOBaHMX Ha YOOCKOHaNeHHs NpaBoBOro MexaHiamy 3 AaHoi TeMaTUKN JOCHIIKEHHS.

CmamH docniidxeHHs1. BuB4eHHA HaykOBOI niTepaTypu nokasarsno, Lo AOCUTb aKTUBHO po3pobka
npobnemun KpuMMiHaNbHO-BMKOHABYOI AisANbHOCTI NepcoHany OpraHiB Ta YCTaHOB BWKOHAHHS
nokapaHo 3aMmaroTbcsl Taki  ydyeHi, sak: K. A. AstyxoB, O.M. baHgypka, B. A. bagupa,
I.T. Boratnpeor, O.|l. boratupbora, O. M. [xyxa, T. A. Oenucoea, O.[I. Konb, |. M. KonotyH,
B. A. KoHonenbcekuin, B. O. MepkynoBa, A. X. CtenaHtok, B. M. TpybHukos, |. C. AkoBeupb Ta iH.

Mopsa 3 UnM, y KOHTEKCTi 3MICTY TUX NUTaHb i 3aBAaHb, SKi cknanu npegmeT OTPUMaHHS Ui
po6OTi, HAyKOBi MOLUYKWN 3L4INCHIOTLCA ©E3CUCTEMHO Ta He LinecrnpsiMoBaHoO, WO M BUCTYNUIO
000aTKOBUM apryMeHTOM Loao BMOOPY 1i TEMATUKM Ta NOCTAHOBL NPIOPUTETHOI METMW.

Buknad ocHogHux rnonoxeHb. OgHUM i3 OCHOBOMNOSIOXHMX NPUHLMNIB Mpaea, Lo peanisyeTbes
Y KpMMiHanbHO-BUKOHaBMIN aignbHocTi nepcoHany OKBC YkpaiHu, € npuHumMn piBHOCTI.

MpuHUMN piBHOCTI (sik 0OOB’sI3kOBa BUMOTa, LLO CTaBUTbLCA 40 Oyab-sikoi NpaBoBOi cuctemu [1,
c. 126]).

Lle npuHuMn o3Ha4yae piBHICTb YCiX Mepen 3akOHOM, a TaKOX PIiBHICTb npaB i 0OOB’A3KiB,
He3anexHoO Big HauioHamnbHOI,, PeniriMHOI Ta [HWOI He3anexXHOCTi, CNy>kO0BOro Ta iHLIOro
CTaHOBMLLA, PiBHY BiANOBigaNbHICTb Nepen 3akoHOM, PiBHUM 3aXUCT y CcyA [2, c. 224]. Ak y 3B’a3ky
3 uum 3pobume BncHoBok C.IM. MNorpebHsk, piBHICTL Nepegdayae BMMOry NoBOAUTUCA B OOHAKOBUX
BMNagKax OOHAKOBO, a Yy BiAMIHHMX — HEOAHAKOBO i 3abOpOHSAE AMCKPUMIHALID sIK ogHe 3
HaMoYeBMAHILIMX NOPYLIEHb NPMHUMAY piBHOCTI [1, €. €. 126]. [Mpn uboMy, 9K BiH BBaXKa€, B OCHOBI
Cy4acHOro pPO3yMiHHSA PIBHOCTI NeXuTb iges cnpaBeanuBOCTI PIBHOCTI MOXMMBOCTEN, 3rigHO 3
SIKOroO YneHam CycninbCTBa MatTb OyTN CTBOPEHI peanbHi MOXITMBOCTI KOHKYPYBaTW 3 iHLUMMMK OO
yrieHamMu, NpU4oMy 3 JOCTaTHIMKM LWaHcaMn Ha ycnix [1, c. 126].

3 Uieto METOK Y YMHHOMY KpUMiHarNbHO-BUKOHABYOMY 3aKOHOAABCTBI YKpaiHu, 30Kpema:

a) 3aKpinneHi Taki NpMHUMNK, SK: PIBHICTb neped 3akoHoM (4. 1 ¢T. 124 KoHcTuTyuii Ykpainn);
piBHicTb nepea cyaom (cT. 10 KIK); pieHicTb npae, cBo6og, i 060B’a3kiB rpomagsH (CT. cT. 7-9 KBK);

6) Ana peanisauii PiBHOCTI BM3HAETLCA TaKOX NPUHUMN HeaucKpuMiHauii  (3abopoHy
HeobI'pyHTOBAHOrO BiAMIHHOIO CTaBfeHHs (BCTAHOBMEHHSA PO3pPi3HEHb, BUHATKIB, OOMeEXeHb 4um
nepesar) 0O OcCib, Aki nepebyBaiOTb B OAHAKOBIM CUTYyaLil, YM O4HAKOBOro nigxody A0 OCiD, sKki
nepebyBatoTb Yy BigMiHHMX cuTyauisax) [1, ¢. 127] (4. 3 cT. 24 KoHcTtuTtyuii, 4. 5 c1. 7 KBK, 4. 1, cT.
10 KK, iH.);

B) 3apaanm CrpUsHHA PIiBHOCTI OepXaBa MOXe BhaBaTUCS A0 MNO3UTUBHOI AUCKPUMIHALLT
(moniTMkn NO3WUTUBHMX AiN), KOTPa peani3yeTbCs K TUMYacoBWUI 3axig 3 METOK CTBOPEHHS BinbLu
CNPUSTIINBMX YMOB ANS NEBHOI KaTeropii 0cib NOpiBHSHO 3 iHLWIMMW KaTeropismMu i B TakuMi cnocid
KOMMEHCYE iCHYIOYY MiX HUMW HepiBHiCTb [1, c. 127]. Tak, y 3aranbHin 4YactuHi KK 3akpinneHo
cneuianbHun po3gin XV «OcobnmBOCTi  KpMMIHaNbHOI  BiANOBIAANbHOCTI Ta MOKapaHHSA
HenoBHOMITHIX»; cT. 79 KK «3BinbHEHHA Big BigOyBaHHS NMokapaHHA 3 BUNPOOYBaHHAM BariTHUX
XIHOK i XKIHOK, €Ki MaloTb AiTern Bikom Ao cemu pokiB», a B KIK — rmaBa 38 «KpumiHanbHe
NPOBa)KEHHSA LLOAO HEMOBHOMITHIX, rnasa 39 «KpumiHanbHe NpoBa)KEHHS LLOAO 3aCTOCYBaHHS
NPUMYCOBMUX 3axodiB MeauyHoro xapaktepy», B KBK — rmaea 21 «OcobnusocTi BiabyBaHHS
nokapaHHs y BuAi No30aBneHHs BOMi 3acCyPKEHUMM XiHKamMKn i HenoBHOMITHIMKWY, cT. 158 KBK
«BcTaHoBneHHs agmiHicTpaTuMBHOrO Harnggy 3a ocobamu, 3BiflbHEHMMW 3 MiCUb NO30aBneHHs
BOMi» iH.

OTxe, NpMHUMNKN PIBHOCTI Y KPUMiHaNbHO-BUKOHABYI AianbHocTi nepcoHany OKBC Ykpainu
nonsrae y Tomy, WO, HE OMBISAYNCL HaA MEBHI OCOBIMBOCTI BMKOHAHHA KPMMIHANbHUX NoKapaHb
LLIOAO NEBHWUX KaTeropin 3acymkeHnx, obMexyBaTu NpaBoOBMIN CTATyC OCTaHHIX 3a3HayeHi ocobu
He MOXYTb, Y TOMY YMCni 3 NiACTaB AUCKPMMIHALIMHOIrO xapakrepy (LoAo 3NOYUMHHUX aBTOPUTETIB,
HaWypasnuBILLNX KaTeropin 3acymaXeHux, ManHOBOro CTaHy, T.iH.).

Baxnuee Micue y npaBoBOMY MexaHi3aMi npouecy BUKOHAHHA-BiAOYBaHHS KpUMiHaNbHUX
nokapaHb, SIK CBiQUNTb NpakTuKa, 3aMae Takui OCHOBOMOMNOXHUIA NPUHLUMN NpaBa, SK NpUHLKN
cBoboau.

3aranbHOBM3HaHMM Yy Hayui € nigxig BignoBigHO OO0 sIKOro cBoboga — uUe BRacTUBICTb
0COBMCTICHOrO, Ha BiAMIHY Big HeOOXiQHOCTI, ika € BnacTuBICTIO iHAuBigyanbHoro [3, c. 587]. Y
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Ginbl BY3bKOMY 3MICTi Mig cBO6OAOK PO3YMilOTb MOXIUBICTb OiATN 6e3 nepelukos i 3a6OpoH B
Akin-Hebyap ranyasi [4, c. 582].

Y uucto opuaudHOMY 3HaudeHi npuHuMn cBoboau rPYHTYETbCS Ha TOMY, LO Mpaeo
I'PYHTYETBLCS Ha BU3HaHIi cBOOOAM Ge33anepeyvHOor CouianbHOK LiHHICTIO, NOCMIAOBHO BTIMOE 1T y
CBOIX NPUHUMNAxX Ta iHCTUTyTax, 3aKpinme Ta 3axuwiae neritmMmHy mipy csobogun. Buxoasum 3
yboro C.M. MorpebHsik obrpyHTOBaHO 3p0o6GMB BUCHOBOK MpOTe, WO yce ue Aae niacrasu
po3rnagaTtv Npaeo K rofoBHY IHCTUTYLIO, WO 3abe3nedye iHOMBIgyanbHy cBobody, a ceoboagy —
SIK OAHY 3 OCHOBHMX iAewn, Wo HaamxatTb npaso [1, c. 127]. MNMpn ubomy 6e3nocepenHiMm BUpasom
cBoboan B ycix ii GaraTOMaHiTHUX XWUTTEBMX BUSIBAX € NpaBa JfOAWHW, SKi HagatoTb 0cobi
KOHKPETHOrO, pearnbHOro CTaTycy BiflbHOI MIOAUHK, 3aXMLWAK0Thb il Big MOXITMBUX NOPYLUEHD.

Llogpo nepcoHany opraHiB Ta YCTaHOB BWKOHaHHSA MOKapaHb, TO nNpuHUMN cBoboan
BigobpaxeHun y pospgoi Il KoHctutyuii YkpaiHn «[lpaBa, cBoGogm Ta OOOB'A3KM NIOOAUHW i
rpoMagsiHMHa», a TaKoX TMX 3aKOHIB, SIKi BCTAHOBMIOWTb MEBHI OOMEXeHHs Ans umx ociob,
BMXOLS4M 3 IX MPaBOBOro CTaTyCy AiSNbHOCTI y cdepi BUKOHaHHA nokapaHb (3akoHu Ykpainu «[lpo
[depxaBHy KpuMiHanbHO-BUKOHaBYy cnyxby YkpaiHu»; «[lpo pgepxaBHy cnyxby»; «[1po
npobaditoy; «MNpo 3anobiraHHA KOPYNUii»; iH.).

Mopsg 3 umMm, BapTO 3ayBaXWUTW, WO TakMKA CUCTEMO YTBOPHOYMIA MIgNPUHLUMN NpUHUMIY
cBoboau, SK «403BONEHO BCE, LWO HEe 3aB0pOHSIETLCS 3akOHOM» (4. 1 cT. 19 KoHcTutyuii Ykpainu, y
KpUMiHanbHO-BUKOHABYIM  gianbHocTi nepcoHany [OKBC YkpaiHm Ha npakTuui Mae CBOK
ocobnuBICTb MpW MOro peanisauii, a came: 3 ogHoro 6oKy, UMM ocobam O03BONSAETLCA Yy XO4i
BUKOHaHHS CBOI MOBHOBaXXE€Hb 3aCTOCOBYBaTU M Ti MiXKHApOOHO-NPaBOBI MO3WUTMBHI Nigxoan y
CMiNIKyBaHHI i3 3aCypKeHUMU, WO He BU3HA4YeHi Ha HOPMAaTMBHO-MPaBOBOMY PiBHI (30kpema, Le
aKTUBHO BTIMOETLCS Y BiAMNOBIOHNX CYy4aCHUX KOHLUEMUIAX, AOKTpMHAaX, HanpsiMax Towo [5]), ane, 3
iHworo 6oky, y 4. 2 cT. 19 KoHcTuTyuil YKpaiHm 3akpinneHo n gewo iHWui (imnepaTUBHUA Big nart.
imperativus — He gonyckatoumin Bubopy; Haka3oBum [6, c. 226]) niaxia: opraHy AepxkaBHOI Briagu 1a
opraHy MicLEeBOro caMoBpsiAyBaHHS, iX nocagoBi ocobu 3000B’si3aHi OiAaTW nNuwe Ha niacTasi, B
MeXXax NOBHOBaXXeHb Ta y cnocib, wo nepegbaveHi KoHcTuTyuieo YkpaiHu Ta 3akoHamMu YKpaiHu.

Takum 4mMHOM, cnig BM3HAaTK, WO cBOGOAAa KPMMiHANbHO-BMKOHABYOI OiSNbHOCTI MepcoHany
OKBC YkpaiHn € gewo o6MexXeHOoH 3MIiCTOM NPUHLMMY 3aKOHHOCTI, no3asik byab-akui Buxig 3a
MEeXi OCTaHHbOro Moxe OyTW BM3HAHO CyOOM $K NEepeBULLEHHS CryXO60BMX MOBHOBAXEHb.
3okpema, y n. 5 noctaHoBu NMneHymy BepxoBHoro Cyay Ykpainm Big 26 rpygHa 2003 poky Ne 15
«lMpo cymoBy nNpakTuKy y cnpaBax Npo nepesBulleHHst Briagyn abo cnyx6oBMX MOBHOBaXEHb» 3
LbOro MPMBOMAXKY 3a3HaYeHo, WO Nig nepeBuLLeHHAM Briagn abo cnyx6oBux noBHOBaXeHb Tpeba
po3yMiTu:

a) BUMHEHHSA AiK, SKi € KOMNEeTEHLIEn BULLLECTOALLOT CrykboBoi 0cobu LbOro BiAOMCTBA un
cnyx60B0i 0cobU iHLWOro Bi4OMCTBA;

6) BUMHEHHSA AN, BMKOHAHHSA SKUX [O3BONHAETbCA TiNMbkM B 0cobnuBuMx Bunagkax abo 3
ocobnmBoro 4o3sony, abo 3 gogepxaHHAM 0COBNMBOro NOPAAKY — 3a BiACYTHOCTI LMX YMOB;

B) BUMHEHHS OAHOOCOBOBUX AiN, SKi MOrnn 6yTn BUMHEHHI NuLLe KonerianbHo;

) BUMHEHHS AR, SKi HIXTO He Mae NpaBo BUKOHyBaTu abo aossonatu [7, c. 255].

BpaxoByoun 3aszHayeHe Ta 3 METOK CTBOPEHHSA HaneXHUX MnpaBoBUX YMOB And peanisauil
npuHUuny csoboaM B KpMMiHANbHO-BUKOHABYIN AiSANIbHOCTI MepcoHany oOpraHie Ta yCcTaHoB
BMKOHaHHS nokapaHb, HeobxigHo cT. 2 3akoHy YkpaiHn «[Mpo OepkaBHy KpUMiHaNbHO-BUKOHABYY
cnyx6y YKpaiHn» JONOBHUTWU YAaCTUHOK APYroro Takoro 3MicTy:

«Y CBOIN AiANbHOCTI nepcoHan [epxaBHOi KpUMiHarbHO-BUKOHaBYOI CcrnyXbu YKkpaiHu Bripasi
BUKOPUCTOBYBATU M iHWi 3aranbHOBM3HAHI MPUHUMNM MOBOMKEHHS i3 3acyKeHUMu Ta
YB'A3HEHUMU Nig BapTy, LU0 3akpinfeHi y HopMax MDKHapoAHOro npasa Yy cgepi BMKOHaHHSA
noKapaHb».

4. OgHuM i3 HanbinbL MNPUKIagHUX OCHOBOMOJSIOXKHUX MPUHLMNIB KPUMiHaNbHO-BUKOHABYOI
AianeHocTi nepcoHany AKBC YkpaiHn € npuHUMn rymaHiamy.

Y OOKTpuHanbHUX Kepernax nig rymaHisaMom po3yMitoTb CTaBfEeHHSd A0 NIAWHU, MPOnHATE
TypboToto npo il 6rnaro, nosarot Ao ii rigHocTi [4, c. 131]. Y cBot Yepry, K NPUHLKM, r'yMaHi3m
BUMAra€e BU3HaHHS NIOOMHU HAWBULLOK LHHICTIO Ta BUXOAUTb 3 Npe3ymLii 4OOpOYECHOCTI NI0gMHM
[1, c. 127]. Kpim uporo, uen npuHuun notpebye Toro, abu npaBo Gyno CKOHLUEHTPOBAHO HAaBKOMO
noguHKW, 1 iHTepeciB, 3abes3nevyBano iX HPUAWYHY 3axULLEHICTb, CTBOPKOBANO YMOBWU AJis
BifTbHOMO MOACLKOro po3BUTKY i camopeanisauii. Mpy uboMy 0cobnmBe 3HAYeHHSA AN Cy4acHOro
npaea, Ha NepekoHaHHs OOCMIAHWKIB AaHoi npobnemartvku, Mae iges TigHOCTI NoAWHU, sika €
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OfHi€l0, i3 3aranbHUX KOHCTUTYUiMHWX 3acag (cT. 3 KoHcTuTyuii YkpaiHu), a onTumanbHO
OpMOI0 BTIMEHHA | 3aXUCTy FiAHOCTI OCcoBMCTOCTi, i iHAMBIAyanbHOCTI Ta HEMNOBTOPHOCTI €
IHCTUTYT HEBIL EMHUX | HEBIAYY)XYBaHUX npas nogunHn [1, c. 127].

CniBBigHOCHO 00 KpUMiHanbHO-BUKOHABYOI [AifIbHOCTI MepcoHany opraHiB Ta YCTaHOB
BUKOHaHHS MOKapaHb 3MICT MPUHUMMY FYMaHHOCTI Nonsrae y TOMy, LLO KOAEH i3 3acymMKeHnx He
Moxe OyTWM niggaHui KaTyBaHHIO, HEMACbKOMY abo TakoMmy, sike MNPUHWXKYE WOro rigHiCTb,
NMOBOKEHHIO YN NMOKAPAHHIO, LLIO NOMYHO BUTIKAE i3 3MICTy CT. 28 KoHCTUTYyLUiT YKpaiHu, a Takox CT.
oaviH KBK.

MpaBoBUMK rapaHTiaMK peanisauii AaHOro NPUHLUKUNY Ha 3aKOHOL4aBYOMY PiBHI BUCTYMawTb
MONOXEHHS:

a) 4. 2 ct. 7 KBK, BignoBigHO 0O SKOI 3acymKeHi KOPUCTYHOTbCS BCiMa npaBaMy JNIOAVHM i
rpomMagsHvHa, 3a BUHATKOM OOMEXeHb, BUSHAYEHNX 3aKkOoHaMM YKpaiHU Ta BCTAHOBMEHWIA BUPOKOM
cyny,

©) cr. 6 KBK, y skin 3akpinneHa Taka Uiflb KpUMiHaNbHO-BMKOHABYOI LisiNbHOCTI, $IK
BUMNpaBreHHS Ta pecouianisauis 3acTympKeHUX And NOBEPHEHHS 1X Y CYCNifbCTBO NOBHOMPaBHUMM
yneHamu;

B) 4. 2 c1. 8 KBE, y skih MmoBa BeAeTbCA MPO NpaBO 3aCyKEHUX Ha FN'YMaHHe CTaBIEHHS OO
cebe i noBary rigHoOCTi, BNacTUBIN NOACbLKIN 0COBUCTOCTI;

r) 4. 1 ct. 8, cT. c1. 115, 116 KBK, y sikux 3a3Ha4eHo, L0 Mia Yac BUKOHAHHS i BiabyBaHHS
nokapaHHsl 3acy)KeHOMYy CTBOPHIOTLCA YMOBM AN HOPMAanbHOMo iCHyYBaHHSA, a TakoX BCIEl MOro
XUTTEQIANBHOCTI (XapyyBaHHS, KOMyHarbHO-NobyToBEe Ta MeanyHe 3abe3nedeHHs);

) cT. 16 3akoHy YkpaiHn «[1po [depkaBHy KpUMiHaANbHO-BUKOHABYY CNyx0y YkpaiHu», sike
nepenbavae, LLIO KOPCTKi, He IOACbKI abo Taki, WO NPUHWKYKTb MOACLKY TiOHICTE Aii € Ha
CyMiCHUMM 3i cny>00t0 | pobOTOK OpraHax Ta ycTaHOBaxX BUKOHAHHS nokapaHsb [8, ¢. 19-20];

) po3ginlV MNMBP YBIT «B3aeMOBIAHOCMHM 3acyg)KeHUX i3 NepcoHanom ycTaHOB BUKOHAHHS
nokapaHb Ta iHWUMKM ocobamu, y SKOMY BM3HAYEHO, LLO Y CBOI pobOTi mepcoHanoM Mycutb
OOTPUMYBAaTUCA BUCOKUX NPOMECiHMX Ta 0COBUCTMX CTaHAApPTIB, a TaKoX CBOEK MOBEMIHKOO i
BMKOHAHHSIM CBOiX 000B'A3KIB NO3UTUBHO BMIMBATM Ha 3aCydXEHUX Ta BUKNUKATU B HUX nosary. Y
CBOIO Yepry, 3acygKeHi NoBMHHI ByTn BBIUNMBMMK 3 NEPCOHANIOM YCTaHOB BMKOHAHHSA NOKapaHb Ta
iHWKUMK ocobamu, siKi BiaBigyoTb ycTaHoBu [9].

Tak y UinoMy 3MIiCTOBHO BUrnagarTb OCHOBOMOMOXHI MPUHLMNM KPUMIHANbHO-BMKOHABYO!
aisneHocTi nepconany OKBC YkpaiHu.

BucHosok. FAKWO y3aranbHUTKU OTPUMAaHi 3 LbOro nNpuBoay pesynbTaTh AOCHIIKEHHS, TO Nig
OCHOBOIMOSOXHUMM MPUHUMNAMK MpaBa, SKUMW KEpPYETbCS MNEepcoHan oOpraHiB Ta YCTaHOB
BMKOHaHHS MOKapaHb NPy BMKOHAHHI KpUMIHANbHUX MoKapaHb, Crig po3yMmiTM HanbinbLl BaxnumBi,
dyHOaMeHTanbHi 3acagum AisanbHOCTI UMX 0cCib, Ha SKUMX BOHA IPYHTYETbCHA, BIONOBIAHO 4O
3aKpinneHnx Ha HOPMaTUBHO-NPABOBOMY PiBHi NMOMOXEHHSX | BUCTYNae sk 3ararnbHOOB0B'A3K0BUI
couianbHUI perynartop y cdepi BUKOHaAHHSA NnokapaHb.
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ON ANY PROBLEMS ISSUES CONCERNING THE ACCEPTANCE AND APPLICATION OF
THE PRINCIPLES OF THE PERSONNEL'S RIGHT OF PUBLIC AUTHORITIES AND
INSTITUTIONS OF CARRIAGE OF UKRAINE

Likhovitskyi Yaroslav

Formulation of the problem. As practice shows, one of the circumstances that adversely
affects the state and, in general, the effectiveness of criminal activity, is the inadequate observance
and application of the principles of the law by the staff of penitentiary organs and institutions, which
is discussed in Art. 11 of the Criminal-Executive Code (hereinafter referred to as the Criminal
Code) of Ukraine. All of this, in the final analysis, reflects on the relations of these individuals with
the convicted and other participants in the criminal-legal relationship, creating conflict situations,
various offenses and crimes in the field of execution of sentences, as well as reducing the legal
potential of combating recidivism in Ukraine.

Among a number of determinants that contribute to this state of affairs in this context, there is
also lack of active scientific support and development of issues related to the identified issues. In
particular, the essence of the activities of the personnel of the bodies and penal institutions for the
observance and application of the principles of law, as defined in the current legislation of Ukraine,
is still not fully understood.

These factors became decisive when choosing the object, subject, purpose and objectives of
this scientific article, the main of which was the development of a number of scientifically based on
well-grounded measures aimed at improving the legal mechanism on this topic of research.

State of research. The study of scientific literature showed that the following scientists, such
as: K.A., are engaged in the development of the problem of criminal-executive activity of the
personnel of the bodies and institutions of penitentiary activity. Autukhov, O.M. Bandurka,
V.A. Badira, I.G. Bogatyryov, O.l. Bogatyreva, O.M. Dzhuga, T.A. Denisova, O.G. Kolb, |.M.
Kopotun, V. Ya. Konopelsky, V.O. Merkulova, A.H. Stepanyuk, V.M. Trubnikov, I.S. Yakovets and
others.

Along with this, in the context of the content of those issues and tasks that constitute the
subject of observance of this work, scientific searches are carried out unsystematically and not
purposefully, which was an additional argument in choosing its subject and setting a priority goal.

Statement of the main provisions. One of the fundamental principles of law, which is
implemented in the criminal activity of the staff of the SCFU of Ukraine, is the principle of equality.

The principle of equality (as an obligatory requirement for any legal system [1, c. 126]).

This principle means equality of all before the law, as well as equality of rights and obligations,
regardless of national, religious and other independence, official and other status, equal
responsibility before the law, equal protection of the court [2, p. 224]. As in this connection
concluded SP Pogrebnyak, equality implies the requirement to behave in the same way in the
same way, and in the different ones — differently and prohibits discrimination as one of the most
obvious violations of the principle of equality [1, p. with. 126]. At the same time, he believes, the
basis of the modern understanding of equality lies in the idea of equity equality of opportunity,
according to which members of society must be created real opportunities to compete with its other
members, and with sufficient chances for success [1, p. 126].

For this purpose, in the current criminal-enforcement legislation of Ukraine, in particular:

a) enshrined such principles as: equality before the law (Part 1 of Article 124 of the
Constitution of Ukraine); equality before the court (Article 10 of the CPC); equality of rights,
freedoms and duties of citizens (Article 7-9 of the Criminal Code);
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b) for the implementation of equality, the principle of non-discrimination (prohibition of
unwarranted excellent attitude (the establishment of distinctions, exceptions, restrictions or
advantages) to persons who are in the same situation or the same approach to persons who are in
different situations is also recognized) [1, p. 127] (part 3 of Article 24 of the Constitution, Part 5 of
Article 7 of the Criminal Code, part 1, Article 10 of the CPC, etc.);

c) For the sake of promoting equality, the state may resort to positive discrimination (positive
action policies) that is implemented as a temporary measure in order to create more favorable
conditions for a certain category of persons in comparison with other categories and thus
compensate for existing inequality [1, p. 127]. Thus, in the General Part of the Criminal Code there
is a special section XV "Special Features of Criminal Liability and Punishment of Minors"; Art. 79 of
the Criminal Code "Exemption from serving sentences with pregnant women and women with
children under seven years of age", and in the CPC — Chapter 38 "Criminal proceedings against
minors, chapter 39" Criminal proceedings against the use of compulsory medical measures ", in
the Criminal Code — Chapter 21 "Peculiarities of serving a sentence in the form of imprisonment by
convicted women and minors", Art. 158 KVN "Establishment of administrative supervision of
persons released from places of imprisonment”, etc.

Consequently, the principles of equality in criminal activity of the personnel of the State
Criminal Service of Ukraine are that, despite certain features of the execution of criminal penalties
for certain categories of convicts, it is not possible to restrict the legal status of the latter persons,
including on grounds of discriminatory character (concerning criminal authorities, the most
vulnerable categories of convicts, property status, etc.).

An important place in the legal mechanism of the process of execution-serving criminal
sentences, as practice shows, is such a fundamental principle of law, as the principle of freedom.

Generally recognized in science is the approach according to which freedom — is a property of
the person, in contrast to the need, which is the property of the individual [3, p. 587]. In a narrower
sense, freedom is understood as the ability to act without interference and prohibitions in any field
[4, p. 582].

In the purely legal sense, the principle of freedom is based on the fact that the right is based
on recognized freedoms with undeniable social value, consistently embodies it in its principles and
institutions, establishes and protects a legitimate measure of freedom. Proceeding from this, SP
Pogrebnyak reasonably concluded that all this gives grounds for considering law as the main
institution that provides individual freedom, and freedom — as one of the main ideas that inspire law
[1, p. 127]. At the same time, the direct expression of freedom in all its various manifestations of
life is human rights, which give the person a concrete, real status of a free person, protect it from
possible violations.

Regarding the staff of penitentiary bodies and institutions, the principle of freedom is reflected
in the second part of the Constitution of Ukraine "Rights, freedoms and duties of a person and a
citizen", as well as those laws which impose certain restrictions on these persons, based on their
legal status of activity in the sphere of execution of sentences (Laws of Ukraine "On the State
Criminal Execution Service of Ukraine", "On the Civil Service", "On Probation", "On Prevention of
Corruption”, etc.).

In addition, it should be noted that such a system forms the basis of the principle of freedom,
as "everything permitted is not prohibited by law" (Part 1 of Article 19 of the Constitution of
Ukraine, in the criminal activity of the personnel of the Internal Affairs Committee of Ukraine in
practice has its own peculiarity at its namely: on the one hand, these persons are allowed during
the exercise of their authority to apply also those international legal and positive approaches in
communicating with convicts, which are not defined at the regulatory and legal level (in particular, it
is actively implemented in the relevant modern their conceptions, doctrines, directions, etc. [5]),
but, on the other hand, Part 2 of Article 19 of the Constitution of Ukraine provides for somewhat
different (imperative from the Latin imperativus — no admittance to choice, the ordering [6, pp. 226]
) approach: bodies of state power and bodies of local self-government, their officials are obliged to
act only on the basis, within the limits of authority and in the manner envisaged by the Constitution
of Ukraine and laws of Ukraine.

Thus, it should be recognized that the freedom of the criminal-executive activities of the staff of
the Internal Affairs Committee of Ukraine is somewhat limited in the content of the principle of
legality, since any way beyond the limits of the latter may be recognized by the court as an excess
of official authority. In particular, in paragraph 5 of the resolution of the Plenum of the Supreme
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Court of Ukraine of December 26, 2003, No. 15 "On judicial practice in cases of excessive
authority or official authority”, it is indicated from this statement that excessive authority or official
authority should be understood as:

a) the commission of actions that are the competence of a higher official of this department or
an official of another department;

b) the commission of actions, the execution of which is allowed only in special cases or with a
special permit, or with the adherence to a special order — in the absence of these conditions;

c) committing unilateral actions that could only be committed collectively;

d) committing acts that nobody has the right to perform or to allow [7, p. 255].

Taking into account the aforesaid and in order to create the proper legal conditions for the
implementation of the principle of freedom of criminally-executing activity for the personnel of the
organs and penal institutions, 2 of the Law of Ukraine "On the State Criminal Execution Service of
Ukraine" to be supplemented with the second part of the following content:

"In its activities, the personnel of the State Criminal Service of Ukraine have the right to use
other generally accepted principles of treatment of convicted and imprisoned persons, enshrined in
the norms of international law in the field of execution of sentences".

4. One of the most applied fundamental principles of criminal activity of the staff of the Internal
Affairs Committee of Ukraine is the principle of humanism.

In doctrinal sources, humanity understands the attitude towards a person, absorbed in the
care of her goodness, respect for her dignity [4, p. 131]. In turn, as a principle, humanism requires
recognition of a person of the highest value and comes from the prism of human integrity [1, p.
127]. In addition, this principle requires that the right be concentrated around the person, his
interests, ensure their legal security, create conditions for free human development and self-
realization. At the same time, the idea of the dignity of a person, which is one of the general
constitutional principles (Article 3 of the Constitution of Ukraine), is of particular importance for
modern law, and the idea of the dignity of a person, which is one of the general constitutional
principles (Article 3 of the Constitution of Ukraine), is an optimal form of the embodiment and
protection of the dignity of the individual, of his personality and uniqueness. inalienable and
inalienable human rights [1, p. 127].

Corresponding to the criminal activity of the personnel of the organs and institutions of the
execution of punishment, the content of the principle of humanity is that none of the convicted
persons can be subjected to torture, inhuman or degrading treatment or punishment, which
logically follows from the content of art. 28 of the Constitution of Ukraine, as well as Art. one KVN

Legal guarantees of the implementation of this principle at the legislative level are the
following:

a) Part 2 of Art. 7 Criminal Code, according to which convicts enjoy all human and civil rights,
with the exception of restrictions established by the laws of Ukraine and established by a court
sentence;

b) Art. 6 KVN, which sets forth such a goal of criminal activity as a correction and re-
socialization of those who are infected to return to society as full members;

c) Part 2 of Art. 8 KVE, in which the issue is about the right of the convicted to a humane
attitude towards themselves and respect for the dignity inherent in human personality;

d) Part 1 of Art. 8, Art. Art. 115, 116 KvK, in which it is stated that during the execution and
serving of the sentence the convicted person creates conditions for normal existence, as well as
for all his life (nutrition, municipal and medical support);

e) Art. 16 of the Law of Ukraine "On the State Criminal Execution Service of Ukraine", which
stipulates that rigid, non-human or degrading acts of human dignity are compatible with the service
and work of penitentiary institutions and institutions [8, p. 19-20];

e) sectionVVR of the Ministry of Social Affairs and Labor "Relations between convicts with
staff of penitentiary institutions and other persons, which states that in their work the personnel
must adhere to high professional and personal standards, as well as their behavior and fulfillment
of their duties, have a positive effect on the convicted persons and cause respect them. In turn,
convicted persons should be polite with the staff of penitentiary institutions and other persons
visiting institutions [9].

So, in general, the basic principles of the criminal activity of the staff of the Internal Affairs
Committee of Ukraine appear to be substantial.
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Conclusion. If we summarize the results obtained in this regard, then, under the fundamental
principles of law, which are guided by the personnel of bodies and penal institutions in the
execution of criminal penalties, one should understand the most important, fundamental principles
of the activities of these persons on which it is based in accordance with the provisions of the
normative- the legal level of positions and acts as a compulsory social regulator in the field of
execution of sentences.
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