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Adnotacja. W dyskursie naukowym i spotecznym dotyczacym wydarzen "wolynskich"
sporo nieporozumien wzbudza ich klasyfikacja. Po decyzjach podjetych przez Parlament RP w
2016 r. ich ocena prawno-polityczna stata si¢ nadzwyczaj aktualna. W artykule podjeto probe
wyjasnienia podstaw prawnych wobec zastosowania wyrazu "ludobdjstwo" w odniesieniu do
konfrontacji polsko-ukrainskiej z prawnego punktu widzenia podczas II Wojny Swiatowej.
Zaznaczono, iz interpretacja prawna nie nalezy do kompetencji parlamentéw oraz wymaga
uzasadnionego udowodnienia przez stron¢ oskarzajacg. Przedstawiono, jakie miejsce w
dziataniach zwigzanych z ludobdjstwem zajmowal aparat panstwowy, zgodnie z teoretycznym
opracowaniem nauki §wiatowej. Analiza pokazuje, iz ocena prawna wydarzen wolynskich
powinna obejmowaé ich wplyw na stosunki polsko-ukrainskie w drugiej polowie XX w.
Zwrocono uwage na rozmycie pojecia ludobdjstwo we wspotezesnej humanistyce, co utrudnia
zastosowanie tego pojecia w ramach prawa miedzynarodowego.

Stowa kluczowe: tragedia wolynska, konfrontacja polsko-ukrainska, I Wojna Swiatowa,
okreslono$¢ prawna.
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Abstract. The research seeks to identify legal aspects of interpreting the Volynian events
as genocidal acts. The emphasis is laid on the analysis of the specifics of different approaches to
the definition of the concept of genocide suggested by UN General Assembly Convention on the
Prevention and Punishment of the Crime of Genocide, by prominent Ukrainian, Polish and other
foreign experts on the issues of ethnic conflicts, genocide and ethnic cleansing. The author
reveals the importance of legal aspects of these crimes against humans, sheds light on the
interpretation of the notions of "intent" or "motive" in the context of genocidal acts and argues
that in the case study of the Ukrainian-Polish conflict it is extremely difficult to prove the
presence of deliberate intent required for recognition of certain acts as genocide. The revealed
legal aspects of the concept and peculiarities of its interpretation regarding the Ukrainian-Polish
confrontation in the years of the World War 1l provide grounds to conclude that, after all,
genocide is a crime under international customary law, and the prohibition of genocide is the
norm of jus cogens, which is known to have the retroactive force in time.
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IMPABOBI ACIIEKTH OIIHKH YKPATHCBKO-TIOJIbCHKE
NPOTUCTOSHHS Y POKH JIPYI'Oi CBITOBOI BINHA

Oxkcana Kaniwyx
O0OKMOp ICMOPUYHUX HAYK, npoghecop Kaghedpu apxeonosii,
0asHbOl ma cepednbosiunoi icmopii Yxpainu CXIOHOEEPONEUCbK020 HAYIOHALHO20
yuisepcumemy imeni Jleci Yxpainku, (JIyyvk, Ykpaina)

Anomayin. Y HayKOBOMY Ta CYCIUIBHOMY JHUCKYPCI HABKOJO «BOJIMHCHKUX» TOIiH
TOCTpi CyIepeyky BUKIIMKAE iX kpamigikaris. Ilicis pimeHs moiaschkoro mapiamenty 2016 p. ix
MOJIITUKO-NIPAaBOBA OIIHKA CTajla BKpail akTyalpHOM. Y CTaTTi poOUTHCS crpoda 3’sicyBaTH
IIPaBOMIPHICTb 3aCTOCYBAaHHS TEPMiHY «TCHOLM IOJ0 YKPATHCHKO-IIOJIBLCHKOTO IPOTHCTOSHHS
B poku /[Ipyroi cBiroBoi BiifHM 3 mpaBoBoi TOUYKH 30py. [lokazaHo, 0 IOpUAMYHA IHTEpIIpeTaNis
HE HAJCKUTh [0 KOMIIETEHIIi IMapilaMeHTiB Ta MOTpedye apryMeHTOBAHOTO IOBEACHHS
CTOPOHOIO 3BUHYBaueHH:. Bka3aHO Ha Te, ke Micle y FeHOUMIHMX NisSX 3aiiMac JIepikaBHUI
armapar, 3riJHO TEOPETHYHUX HAlpaloBaHb CBITOBOI Hayku. AHai3 IOKas3aB, L0 MPaBOBa
OIIiHKa BOJIMHCHKUX TIOMIiH Ma€ BKIIFOYATH 1 X BIUIMB Ha YKPaiHCHKO-TIOJIBCHKI BITHOCHHA JPYrol
rosioBuHH 20 CT. 3BEPHEHO yBary Ha PO3MHTICTh MOHATTS T€HOLUAY y CydYacHiil ryMaHicTHII,
110 YCKJIAIHIOE 3aCTOCYBAaHHS LbOTO MOHATTS Y PaMKax MDKHAPOIHOTO IIpaBa.

Knrouogi cnosa: Bonnuceka tparenis, Ykpainceko-Iloabcbke npotructosinns, [pyra
CBITOBA BiifHa, FOPHIMYHE O3HAUCHHSL.

In recent years researchers have become increasingly interested in the objective
legal qualification of the Volynian events. It has become extremely important and
relevant due to the steps taken by the political elite of Poland. The decisions of the
Polish Parliament of the 7™ [21] and 22" [22] July in 2016, in which the events in the
western lands of Ukraine during the Second World War have been defined as
"genocide”, exactly like the previous attempts to implement this term into the
educational process [30, 18-19-21-22], forced the public and historians once again argue
the urgency of this problem.

Public prosecutors of the National Remembrance Institute (Zayonts Piotr,
department official of the Commission studying the crimes against the Polish nation in
Lublin, who investigated the events of 1943 in Volyn [26; 27; 28], Przemyslaw
Mishkho (Przemystaw Miszko) and Krzysztof Matkovskii, department staff members of
the Commission studying the crimes against the Polish nation in Wroclaw, focused on
the research of the events on the territory of Eastern Galicia [14, 50-52], have long
insisted on the fact that during the Second World War there was a ""genocide™ against the
Poles.
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However, competent Ukrainian researchers emphasize that we can speak exactly
in the same terms of the Ukrainian genocide committed by the Poles as the genocide of
the Poles committed by the Ukrainians [34]. It is worth mentioning that the first time the
term "genocide” in its modern sense was introduced by Raphael Lemkin in 1944, when
he published his documentary book "Axis Rule in Occupied Europe.”

Genocide in the jurisprudence is considered to be the worst of the crimes, though
not unconditionally, and the best proof of this provision is the fact that International
Criminal Tribunal has three judicial chambers: on genocide, on crimes against humanity
and the war crimes. Actually genocide is the most serious among the international
crimes, commitment of which is the basis for the international legal criminal liability of
the states/nations and (or) criminal responsibility of the individuals. Raphael Lemkin,
the author of the concept of genocide, emphasized the legal, moral and human nature of
this notion, thereby providing an international dimension to the concept — the word was
quickly adopted by many in the international community.

Many sources argue that the term genocide has become an official term used in
the international legal practice after being first used in 1945 at the Nuremberg trials. On
December 9, 1948 UN General Assembly adopted the Convention on the Prevention and
Punishment of the Crime of Genocide, which had defined the international legal status
of the concept as the gravest crime against humanity and provided clues to the causes
and conditions of criminal responsibility for this crime. According to Art. Il of the
United Nations Genocide Convention genocide is defined as "acts committed with intent
to destray, in whole or in part, a national, ethnic, racial or religious group as such" and
involves: a) killing members of the group; b) causing serious corporal or mental harm to
the members of the group; c) deliberate creation of unbearable conditions of life for any
group of people aimed at physical destruction of them , in whole and in part; (d)
imposing measures intended to prevent births within the group; (e) forcibly transferring
children of the group to another group [6]. Subsequently, the definition of genocide
given in the Convention was used verbatim in the draft Code of Crimes against the
Peace and Security of Mankind 1996 (art. 17), in the statutes of the International
Criminal Tribunal on Yugoslavia (art. 4) and Rwanda (art. 2), as well as in the Statute of
the International Criminal Court (Art. 6). We often come across the reference to this
document in the decisions of the UN International Court of Justice. Despite initially
broad legal interpretation of genocide, judicial practice of its application allows to assert
that now it is understood only as the direct physical destruction of large human groups.

Even in the first paragraph of Art. 1l of the Convention there is a stumbling stone
as to the application of the term "genocide™ regarding the Volynian events. In fact, the
key element required to determine corpus delicti of genocide in accordance with the
Genocide Convention is the proof that the banned action was committed with the
specific intent (dolus specialis). The case of Bosnia Herzegovina against Yugoslavia
“Application of the Convention on the Prevention and Punishment of the Crime of
Genocide” [12; 4; 1, 113-126; 2; 19] may serve an example of the importance of
establishing the proofs of whether there was a direct intent to destruct a particular group,
in whole or in part, and whether these actions have been ascribed to one of the parties.

A number of scholars, who study the concept of genocide and ethnic conflicts,
highlight the importance [12] of revealing the notions of "intent" or "motive" of the
parties. In the case study of the Ukrainian-Polish conflict it is extremely difficult to
prove the presence of deliberate intent required for recognition of certain acts as
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genocide. After all, for the sake of truth, we are to recognize that there are arguments for
both those who believe in the existence of such intent, and those who deny the fact of
deliberate intent to destroy. In other words, the crucial and critical approach to the legal
assessment of any act/crime defined as genocide needs to find/establish the proof of the
special intent to commit it, but not just finding the answer to the question why, or
searching for the reasons and motives of the crime committed, or the issues of the so-
called quantitative threshold. The number of victims is not a legal basis of genocide, but
only one of the circumstances of the crime. Revealing those circumstances may be
considered only as an auxiliary source to prove the intent to partial or total destruction
of a group as such, and the ground to determine the level of the crime gravity.
Accordingly, in terms of naming the Volynian events “genocide” any political
manipulation with figures related to the number of victims both toward reduction and
toward the increase in number, is pointless; in moral terms such actions can never be
justified.

It should be emphasized that, despite all the efforts today historians do not have at
their disposal any documentary proofs of the UPA commanders’ order about the
destruction of the Polish population in 1943. The basic document to which Polish
researchers refer, when speaking about the existence of such a command, is lurii
Stelmashchuk’s (nicknamed Red) confession: "In (...) June of 1943, in the woods nearby
the village of Kolky, | had a meeting with Klim Savur and Andruschenko, a
representative of UPA General Command Headquarters. Saur gave me the command to
annihilate/kill all the Poles in Kovel area. (...) | had no right to violate the order, though
its execution was all against my personal beliefs. When | appealed to Andrushchenko,
he explained to me that this was not an instruction of the center, but a distortion of it on
the terrain by UPA leadership including his letter-prescription on the implementation of
those instructions.

It is obvious for every expert that such sources are to be treated with certain
caution since they can be interpreted only as arbitrary retelling of the information
required by the investigation as post factum [38, 165]. Conducted by lvan Marchuk
textological expertise of the documents relating to the command/order on anti-Polish
actions provided the researcher with the right to conclude that they are nothing but a
KGB fake [35, 71].

However, as Ivan Patryliak claims, there exists a renowned commandment of the
organizational referenty of the regional OUN leadership in Galicia Ne7/4, dated 3 May,
1944, which provides grounds to reproduce situation during those anti-Polish events [37,
71]. Considering the importance of the document, it is necessary to give a bit broader
passage from the charter "B" of the document, which states: “In view of the official
decree of the Polish government, in terms of cooperation with the Soviets, the Poles
should be driven out from our land. | request to understand it in the following way: to
give the Polish population instructions to move to the indigenous Polish lands in a few
days. When they refuse to do this, then send troops, which will liquidate males, and burn
houses and property (or disassemble them). Again, keep in mind that you should first
exhort the Poles to leave their lands, and then liquidate them, not vice versa (please pay
particular attention to this). In particular, drive away from the mixed-populated villages
those Poles who do not tend to assimilate. But do not move those who have Ukrainian
families, have estranged from Poles and are kept in ties with them only by religion."” [41,
38]
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This is confirmed also by the Polish authors who recognize that the goal of the
anti-Polish campaign was the withdrawal of Polish population onto the indigenous
Polish lands [24] — their expulsion, elimination or displacement due to war, but not
torture or extermination of the Polish population [13, 187].

In this context it is worth mentioning another term, relatively new, which entered
the international lexicon as a loan translation from Serbo-Croatian — ethnic cleansing
(etni¢ko ¢iSéenje). The term "ethnic cleansing" was introduced perhaps the first time by
the US State Department to characterize the events in the Western Balkans [39, 20-21].
It was used to denote special campaigns aimed at stripping the territory from a certain
ethnic group, and the persecution of civilians on ethnic grounds. In August, 1992 this
concept-term appeared in the documents of international organizations, such as the
Commission on Human Rights [29, 247]. UN General Assembly Resolution of 18
December 1992 contains a categorial assertion of ethnic cleansing as a form of genocide
[17, 355]. However, according to the researchers of international law de jure the notion
of "ethnic cleansing” does not work: this concept has not been found in the statutes of
the Nuremberg and Tokyo Tribunals, neither in the Convention of 1948, nor in the
statutes of the ICTR, nor in the Rome Statute of the International Criminal Court [42,
81]. Nonetheless, the researchers believe that the crimes of "ethnic cleansing” have their
own independent meaning, though close to the concept of genocide [33, 37-46]. As a
matter of fact genocide and ethnic cleansing have at least one common feature — it is
killing members of any national, ethnic, religious or racial group.

The differences are observed in the interpretation of the very concept of intent:
regarding genocide it is "extermination of the population, in whole or in part”, while
ethnic cleansing is defined as "an intention to get rid of all the representatives of a
certain group in a particular location (area) through the massacres, mass evictions and
deportation of the population from their habitats." It is this distinction scheme that
Norman M. Naimark applies [15, 67]. In addition, a characteristic feature of genocide is
that generally its commitment is purposeful and organized, but "ethnic cleansing" is
mainly the result of military operations aimed at regaining some areas, while the
massacres and interment are a consequence of taking hostages and their physical
destruction through emotional and personal attitudes.

Another important factor is the proof of the destruction of the group members
exclusively because they are related to this group, and therefore the identification of
victims should be considered as a fundamental element of the crime of genocide. There
are two principal ways to do it: objective and subjective [23, 588]. According to the
definition of the International Criminal Tribunal for Rwanda the notion of "a national
group” implies "union of people who have sustained legal coherence, such as a single
citizenship and, consequently, certain rights and responsibilities.” [25]

The analysts emphasize one more important sign of genocidal actions.
Researchers of genocide Barbara Harff and Ted Gurr define genocide as “the promotion
and implementation of certain policies by the state or its agents, leading to the deaths of
a significant number of group members ..." [10, 359-371]. In another study, researchers
directly point to the crucial role of the state in the genocide and other forms of group
repressions. This point of view is advocated by R. J. Rummel, who claims that genocide
should be understood as the government murder of people because of their indelible
group membership [18]. From the same standpoint F.Chalk, I.Charny and K.Jonasson,
considering the definition of genocide in Convention to be not sufficient for scientists,
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define it as "unilateral forms of mass murder through which the state or other
government agencies (authorities) intend to destruct a group, since this group and its
members are defined as the perpetrators.[5, 97].

Adrian Gallagher argues that genocide occurs "when a source of collective power
(usually the government) deliberately uses its imperious potential to destroy the group,
in whole or substantial part of it, which depends on the relative size of the group.” [9,
37]. Analyzing the nature and contents of genocides James Petras says: "Genocide
means widespread, systematic and state-supported destruction of most of the civilian
population for an extended period of time, based on the principles of ethnic, racial or
religious identity.” [16] Andrii Kozytckii draws attention to the fact that all the cases of
legally and internationally recognized genocides in the 20th century have been
committed only by the state, because only the state apparatus has adequate resources to
coordinate and support violence against the minorities on a large territory and for a long
time.

Raul Hilberg has deduced a formula how society comes to genocide: 1)the
government comes to the conclusion that there is a group of the others; 2) the
government decides that it is necessary to determine the limits permitted for those
others; 3) if the group is different, then this group can not live nearby and needs to be
segregated; 4) this group is useless and must be exterminated [11].

A.Gorbatiuk, Ukrainian researcher, points out that although the 1948 UN
Convention “On the Prevention and Punishment of the Crime of Genocide" does not
directly consider the responsibility of States, it is self-evident that the article IX implies
it: "Disputes between States-Parties concerning the interpretation or application of this
Convention, including responsibility of a State for genocide or one of the crime-acts,
specified in Article 111, are transferred or submitted to the International Court of Justice
at the request of any of the parties to the dispute.” [32, 138] UN International Court of
Justice, regarding the liability of Yugoslavia for the events in Srebrenica, highlighted the
responsibility of the public authorities for acts of genocide [3, 182-412]. It is not
accidentally, that in the discussions on Ukraine some participants stressed the fact that in
1943 the state of Ukraine did not exist in the European political map. Residents of the
Western Ukraine were citizens of other countries, so contemporary Ukrainian statehood
have nothing to do with what had happened in this region during the Second World War.

As Taras Wozniak affirms, the corpus delicti of this crime can be determined only
by the relevant international tribunal or special public prosecutors (as in the case with
those working at the Institute of National Remembrance, and who, having opened
dozens of "cases against VVolyn", have not brought any of them to court) [31]. It is
needless to say that those who are accused of committing those crimes in Volyn, have
already finished their earthly way — they either perished in the battles with Soviet troops
in war, or were condemned and executed by the Soviet repressive machine, or became
victims of the operations conducted by the intelligence agencies.

Polish lawyer Ryshard Shavlovskii put forward a thesis about equating the crimes
of the Third Reich, the Soviet Union and Ukrainian nationalists, providing the latter
with even harder qualification. Moreover, according to the lawyer Ukrainian genocide
against the Poles due to the unprecedented radicalism is the worst act of genocide
committed in Europe during the Second World War [8, 120].

To define namely the events in the western part of Ukraine he put forward the
concept of genocidium atrox, considering it to be more appropriate to describe the
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terrible genocide characterized by the most refined tortures and which were used of pure
sadism [7, 174].

This concept, according to its creator, can be implied to give modern
interpretation of  the Paragraphl in the text of the Art. Il of the Convention of
December 9, 1948, and accordingly it may provide arguments to interpret the issue as
such that has legal consistency. [20, 27].

For the sake of justice it should be noted that it is not quite correct to deny legal
gualification of Volynian events as genocide on the grounds that these tragic events
"took place before the Genocide Convention of 1948 came into force. After all,
genocide is a crime under international customary law, and the prohibition of genocide
is the norm of jus cogens, which is known to have the retroactive force in time.

The problem is that the term suggested by Rafal Lemkin, did not function only as
the term of the international law. Since the second half of the 20th century the term
"genocide”, being general and quite universal, has acquired new concrete semantic
facets, due to the new tragedies, that fall into the category of genocide, but they have
different causes or forms of exercise. The widespread use of the term in the media, by
politicians, by scientists from different fields of humanities leads to the erosion and
substitution of its legal context by much broader socio-political one. French historian
Yves Ternon who specializes in the Holocaust and the Armenian Genocide, suggests his
own quite capacious definition of the concept: "The word "genocide" gives a name to
what can not be named; it identifies the unthinkable and distinguishes this particular
crime from the commonplace ones. This is a flexible word, and having been fixed in
dictionary, it allows us to endure what can not be endured; the term "genocide” makes
the murder a commonplace thing and dulls the horror. This is a convenient word that
may serve both as a monument to the victims, and a curse to the national states.” [40].
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