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Streszczenie. W artykule przeanalizowano poszczegoélne kierunki reformy procesowej
instytucji skarg i wnioskéw we wspotczesnym ustawodawstwie Ukrainy, pod katem prawnych
mechanizméw zabezpieczenia praw, wolnosci oraz prawnych interesow 0so6b fizycznych i
prawnych w zakresie karnych relacji procesowych. Zaproponowano szereg wspofczesnych
kierunkéw rozstrzygniecia zagadnien procesowych, zwigzanych z przygotowaniem i rozpatrzeniem
skarg i wnioskow uczestnikow postepowania karnego na etapie postepowania przygotowawczego.
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Abstract. In the article separate directions of reformation of judicial institute of solicitors are
analysed in the modern legislation of Ukraine, taking into account the legal mechanisms of
providing of rights, freedoms and legal interests of physical and legal persons in the field of
criminal judicial relations. The row of modern directions of decision of the judicial questions related
to preparation and consideration of solicitors of participants of criminal realization on the stage of
pre-trial investigation offers.

Keywords: criminal realization, rights for the participants of the criminal rule-making, side
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AHoTauifa. Y cratTi npoaHanisoBaHO OKpeMi Hanpamu pedopmyBaHHA npouecyansHOro
IHCTUTYTY KNoMnoTaHb Y Cy4acHOMY 3akOHOOaBCTBI YKpaiHu, 3 ornsgy Ha npaBoOBi MexaHiamu
3abesneyeHHa npas, cBOOOA Ta 3aKOHHUX iHTepeciB ui3nyYHMX Ta puandHUX ocib y cdepi
KPMMiHanNbHMX npouecyarnbHUX BiAHOCWUH. 3anpornoOHOBAHO HU3KY CyYaCHWUX HanpsiMiB BUPILLEHHS
npouecyanbHUX MUTaHb, MOB’A3AHMX i3 MiAFOTOBKOK Ta pPO3rNs4OM  KIOMOTaHb  YYaCHUKIB
KpUMiHanbHOro NpoBaMpKEHHA Ha cTagil 4OCY40BOro po3cnigyBaHHS.

KnoyoBi cnoBa: KpuMmiHanbHE MpOBafXXeHHsl, nMpaBa Y4YacHUKIB  KpUMiHaNbHOro
CYOOUYMHCTBA, CTOPOHU KPUMIHAMbLHOIO NPOBaXEHHSA, KNOMoTaHHA, Crigyuii, NpoKypop, crigyunn
CcynAasi, 3aXUCHUK.

MocTtaHoBKa npobnemn. Cy4dacHi BEKTOpy Aep)KaBHOI NOMITKM B YKpaiHi, cBig4aTb npo
nigBuULLIEHY yBary 3akOHOAaBUSA [0 BNPOBAaXEHHS Y HauioHanbHy NpaBoOBY CUCTEMY OCHOBHUX
NonoXxeHb MDPKHAPOAHOro npaBa LWOAO 3axucTy MpaB MAWHU, OCKiNbkM y cT. 3 KoHcTuTyuii
YkpaiHu rapaHTtiam npas i cBob6od NOAUHW HagaHo cTaTycy 3MICTY i CIPSAMOBAHOCTI OisNIbHOCTI
aepxasu, a 3abesnevyeHHss cammnx npa. i ceBobog nioauMHM € ii TonoBHMM 00O0B'A3KOM. 3a3HaueHi
KOHCTUTYUINHI MONOXEHHA TPaHCHOPMOBaHi Y KpMMiHanbHOMY npouecyasibHOMY 3aKOHOOABCTBI
YKkpaiHu y bopMi OCHOBHMX 3aBAaHb Ta 3acaj KpUMiHanbHOro NPoBaKeHHS.

BuHATKOBICTb | akTyanbHiCTb [OCNIAXEHHA [HCTUTYTY KNOMOTaHb Yy LAapVHI  Hayku
KPMMiHanNbHOro npouecyanbHOro npaBa MNPOAMKTOBaHa Mepll CcyyYyacHUMU peanismu  poboTu
OpraHiB OocydoBOro poscrigyBaHHA Ta CyAOBOI Braaw, 3MiHOK MigxofdiB OO NUTaHb npoTuaii
kopynuii B YkpaiHi, HOpmMaTUBHUMMK npobrneMamMu Hey3romMKEHOCTi OKpeMuX npouecyanbHUX
IHCTUTYTIB Yy KpuUMiHanbHOMy  npouecyanbHOMY  3aKOHOAAaBCTBi,  po036anaHCOBaHICTIO
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B3aEMOBIOHOCMH 3a BEKTOPOM  — «Crigyui, Npokypop, cnigunin cyona». Ha egekTuBHICTb
nigroToBKM Ta pe3ynbTaTMBHOCTI BUPILWEHHS KONOTaHb BNAMBaKOTb W Npobnemu CUCTEMHOro
Xapaktepy pedopmMyBaHHS NPaBOOXOPOHHUX OpraHiB Ta OpraHiB Cy4OBOI Briaaw.

3ayBaXKMMO, LLO 3a3Ha4YeHi HaMn HanNpsMKU, HE TifbKM NOCKIOITL OOUIMBHICTL HAYKOBOMO
AOCTiAKEHHA NpobnemMaTukn KNomnoTaHb, a W BKa3yloTb Ha NEBHUN AncHanaHc Mk hakTM4yHUMM
npouecyanbHUMN MOXITMBOCTSIMU CTOPOHM 3axXUCTY Ta e(PeKkTUBHICTIO pob0TK OpraHiB 4OCya0BOro
po3acnigyBaHHs y YuHHOMY KpuMiHanbHOMY npouecyanbHoMy Kogekci Ykpainu (gani — KIK).

3okpema, Le niagTBepaXKyloTb W AaHHI cyagoBoi cTaTUCTUKW. BignosigHo Oo ornsay OaHuX
npo cCTaH 34iMcHeHHA npasocyaas y 2016 poui cniguimn cygosmum nig Yac AocyaoBOro
po3acnigyBaHHs po3rnsiHyTo 494,9 (y 2015 — 543,3) T1c. KnonoTaHb Crigumx, NPOKYpOpIiB Ta iHLWKMX
ocib, y Tomy uncni 3agosoneHo 410,1 Tuc. BignosigHo go ctatTi 248 KIK Ykpainn, 2012 cniguumm
cynaamu nocrtaHosrieHo 119,65 (y 2015 poui — 117,2) Tuc. yxBan Npo HajaHHA [03BOMY Ha
NpoBedeHHA HernacHoi cnigyoi (poswykoBoi) Agii [7]. BogHoyac, wono posrnggy cnpae i
mMartepianis MicLueBMMM 3aranbHUMK cydamu, anenduiiHuMmmn cygamm obrnacrten Ta micta Kneesa 3a
2015 piKk 3 HUX HaWBINbLUY KiNbKICTb CTAHOBMATb KIOMNOTAHHSA NPO TUMYacoBWI AOCTYN OO0 peven i
OOKYMeHTIB — 252,8 Tuc., abo 46,2 % 3aranbHoi KiflbKOCTi KNOMNOTaHb, CKapr, siki po3rnsaaatTbes
cnigymMm cyaaeto nig Yac OoCyaoBOro po3cnigyBaHHS, WO HAZinWIM; Npo O6LYK XXUTNAa YK iHLWOro
BOSOAIHHA 0cobun — 75,2 Tuc., abo 13,7 %; npo 3acTocyBaHHs 3anobikHnX 3axonis — 57,1 tuc., abo
10,4 % Ta ckapru Ha pilWeHHs1, aii Y 6es3gianbHiCTb cnigyoro abo npokypopa nig Yyac 4oCYA0BOro
poacnigyBaHHst — 45,1 Tuc., abo 8,2 %. PoarnanyTo 543,3 TUC. 3a3Ha4YeHUX KrNonoTaHb Ta cKapr; i3
HUX 3agoBorieHo — 426,4 Tuc., abo 78,5 % [1].

AHani3 ny6nikauin, B AKX 3ano4aTkoBaHO pPO3B’A3aHHsA AaHoi npobnemu. [pobnema
KpUMiHanbHOI NpoLecyanbHoT perfnaMmeHTauil po3rnsay Ta BUPILLEHHS KNonoTaHb Y NpoLlecyarnbHin
nitepatypi posrngganacb Y KOHTEKCTI 3aranbHMX MNOMOXeHb [AOCYAOBOro po3chigyBaHHS Ta
CydoBOro po3rnsagy KpuMiHanbHux npoBagkeHb (KO. M. Tpowesun, A. A. OybuHcbkun, 3. 3.
3inatynniH, J1. M. KapHeeBa, [1. A. JlynuHcbka, J1. M. Jlobonko, B.T. ManspeHko, O. P.
MwuxanneHko, M. M. Muxeenko, B. B. MongosaH, B. T. Hop, |. JI. MeTpyxiH, O. 1. lNMncemeHHNUA,
B. O. Tlonenwowko, C.M. Craxiscbkun, B. M. TeptuwHwuk, J1.[. Ypganosa, B.Tl. LWwubiko,
M. €. lWymuno, O. . AHOBCbKa Ta iHLLUi).

B okpemux poboTax ydeHMX OKpecrneHa npobrnema [OOChimMKyeTbCsl 3 ornagy Ha
npouecyanbHUi CTaTyC YY4aCHUKIB KpMMIHANbHOIO NPOBaaXXeHHs, 30KpemMa LWoA0 CTOPOHU 3axUCTy
(B. K. Bobpos, T.B. Bapconomeesa, |. 0. Mosaubkun, A. B. NpuHeHko, M. O. 'pomos, A. 1.
3enkaH, 0. |. CteuoBcbkun, A. M. Tutos, M. A. ®omiH, B. B. LUnmaHoBCbkMIA, Ta iHWI), abo woao

CTOPOHM 06BMHYyBayeHHs — Yy npauax O.B. baynina, B.|. lanaraHa, €.I. KoBaneHka,
B. C. KysbmivoBa, A. I'. MiHokoBa, M. A. MNoropeubkoro, O. KO. TatapoBa Ta iHWuKX.
beanocepegHbo npobremi KNonoTaHb Yy KpUMIHArNbHOMY MNPOBaKEHI MPUCBSAYEHI

anceptadinHi gocnigkeHHsa Ctporad A.KO. (Po3rnsag i BupilleHHA KnonoTaHb Ha 4OCYO40BOMY
cnigctei, 2008 pik) Ta €Hi O.B. (KnonotaHHa B kpumiHanbHOMy nipoueci Ykpainn, 2009 pik). MNicns
HabyTTa 4nHHocTi KMK y 2012 poui npobnema po3rnagy Ta BUPILWWEHHS KNOMOTaHb YYaCHUKIB
KpUMiHanbsHOro npoBamKeHHs CbOroHi y Teopil KpMMiHaNbHOro nNpouecy AocnimXeHa He NOBHICTHO,
a noTpebye cuctemaTtumaauii Ta y3aranbHEHHS HayKOBMX 3HAHb 3 BPaxyBaHHAM Cy4YaCHOI NPaKTUKK
JisnbHOCTI opraHiB pedopMOBaHMX OpPraHis [OOCYO0BOro poO3CrigyBaHHA Ta CygoBOI Braan B
YKpaiHi.

Buknag ocHoBHOro martepiany.

[MUTaHHA iHCTUTYTY KronoTaHb nepebyBae NOCTIMHO nepebyBae y nosni 30py K Hayku
KpUMiHanbeHOro npouecy, Tak i CydoBO-CNig4voi NpakTuku. Hanpuknag, pesynbTaTu y3aranbHEHHS
CyOO0BOI NpaKkTUKM CBigYaTb, WO MPU BUPILWEHHI NUTaHb, MOB'A3aHMX i3 3aCTOCYBaHHAM 3axofiB
3a6e3neyYeHHss KpUMIHaNbHOrO MNPOBaAXEHHS, CRigYMMW CyAASMW BPaxOBYHOTbCA $K 3arasrbHi
BUMOTM, SKi CTOCYHOTbCS TakuMX 3axofiB, TaK i cneuianbHi BMMOMM LLOAO OKPEMUX iX Pi3HOBUAIB,
sakpinneHi y KIIK. Takox poarnggakoym KriornoTaHHA Mpo  3acTOCYBaHHA OKpeMux 3axodis
3abe3neyeHHst KpMMIiHaNbHOro NPOBaKEHHs, cniadi cyaai 3BepTaloTb yBary Ha Te, WO BiAMNOBIAHI
KNonoTaHHA MatloTb He nuwle 3a POPMOI0 i CKNagoBUMM BigMNoBigaTV BUMOramM 3akoHy, ane 1 6ytu
HanexXxH"m YMHom obr'pyHToBaHMMK [5].

Y Teopil KpUMiHanNbHOro npouecy npobneMaTuka iHCTUTYTY KINonoTaHb NoMnsrae y HaykoBomy
nowyky yHidikauii noro noHaTTa (KIMK He Hagae 4iTKoro BU3HAYEHHS MOHATTSA «KMONOTaHHsS») [2],
nodaHHi apryMeHToBaHOI Knacudikauii (okpemi BY4eHi NPONoHY0Tb KnacudikyBaTu KNOMNOTaHHA 3a
npeameToMm, 3a cyb’ekTammn 3BEPHEHHS Ta po3rnagy, 3a cragiamu npouecy) [4], y3aranbHeHHi Ta

242
© Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2017 Ne 3 (19)

AOCriaKeHHi 0cobnmMBOCTEN MNOAAHHA OKPEMUMM YYaCHUKaMM  KPUMIHANbHOrO MpOBagXKEHHS
(Hanpuknag, Wwo[o npouecyanbHOI AisiNbHOCTI 3aXMCcHUKa) [6].

CborogHi, YnHHM KK BM3Ha4ae Koo y4acHMKIB NOAaHHS KnonoTaHb, NPaBoOBi NigcTaBm Ta
YMOBMW iX pO3rnsigy Ta BMPILLEHHS, a B OKPEMMX BUMNagkax n npouecyanbHy dopmy ix posrnsay,
30Kpema: NpaBo 3asiBNATM KIMONOTaHHA NPO MPOBEAEHHS NpoLlecyanbHUX Ail, Npo 3abe3neyvyeHHs
Ge3nekun wono cebe, YneHiB CBOEI CiM’i, BNMM3bKMX poauyiB, ManHa, utna Towo (n. 12 4. 3 cT. 42
KMK); npaBo notepninoro 3aaBndAtv knonoTaHHA (0. 4 4. 1 c1. 56 KIK); npaBa umBinbHoro
nosueaya (4. 3 cr. 61 KIIK); npasa umsineHoro signosigada (4. 3 cr. 62 KI1K); npaBo cBigka
3a8BMATU KNOMOTAHHS MPO BHECEHHSA A0 MPOTOKOMY OONUTY 3MiH, JOMOBHEHb i 3ayBaXeHb, Npo
3abe3neyeHHs Oesnekn y Bunagkax, nepegbadeHmx 3akoHoMm (mn. 7, 8 4. 1 cT. 66 KIIK);
nigo3poBaHni, 06BMHYBAYEHUI, NOTEPNINNIA MaOTb NPaBO Ha 3BEPHEHHS A0 NPOKypopa, Cnig4yoro
cynni abo cygoy 3 KMOMNOTaHHAM, B SKOMY BWKNMagalwTbCA O0OCTaBWMHM, WO OOBYMOBMOKOTL
HEeOOXigHICTb 3M4INCHEHHS KPUMIHANbLHOrO NpoBamKeHHs1 (abo OKpeMux npouecyanbHUX gin) y
Oinbl KOPOTKI CTPOKM, HixX Ti, wo nepeabadveHi KMK Ykpaihn (4. 6 ct1. 28 KI1K); cTtopoHu
KpUMiHanNbeHOro npoBapKeHHs, NoTepninuin MalTb NpaBo Nig vac CydoBOro pos3rnggy nogasaTu
KNOMOTaHHS MpPO BU3HAHHA AokasiB HegonycTumummn (4. 3 c1. 89 KIIK); iHiuitoBaHHS CTOpOHOIO
3axuUcTy, NOTEPMINUM MPOBEAEHHS CRigyMx (PO3LYKOBWMX) AOiA 3OINCHIOETLCS LUMISAXOM MOOAHHS
cnigyomy, Npokypopy BignoBigHWX knonoTaHb (4. 3 cT. 93 KI1K); 3a KnonoTaHHsAM Yy4aCHWKIB
npouecyanbHOi Aii nig 4Yac [oCydoBOro po3crigyBaHHA 3acTOCYBaHHSA TeXHiYHMX 3acobiB
dikcyBaHHs € 060B’a3koBMM (4. 1 cT. 107 KI1K); nponyweHnii i3 NoBaXKHUX MPUYNH CTPOK NMOBUHEH
OyTV NOHOBIEHMI 3a KNOMNOTAHHSM 3aiHTEpPECOBaHOI 0CO0M yxBarnoto crigyoro cyaqi, cyay (4. 1 cr.
117 KIIK); cyn, ypaxoBywuu ManHOBWUMA CTaH ocobu (o6BMHyBayeHoOro, notepmninoro), 3a ii
KNOMOTaHHSAM Ma€e NpaBO CBOEID YXBANoK 3MEHLUMTM PO3MIp HaNEeXHUX 4O onnaTun npouecyanbHUX
BUTPAT YM 3BIfIbHUTK Big iX ONfaTy MOBHICTIO abo 4acTKOBO, YK BiOCTPO4YMTM abo pO3CTPOUMTH
cnnaTty npouecyanbHUX BUTPAT Ha BU3HaveHwun ctpok (4. 1 ct. 119 KIIK); ocoba, Ha sky 6yno
HaKNageHO rPOLLIOBE CTArHEHHA Ta ska He Oyna NpuCyTHs Nig 4Yac po3rnsgy LbOro nuTaHHS
cniguMm  cyggeto, Cyoom, Mae MnpaBO ModaTu  KMOMOTaHHS MNPO  CKacyBaHHA yxBanu npo
HaKnageHHs Ha Hei rpoLoBOro CTArHeHHs (4. 1 ct. 147 KIK); nigo3ptoBaHuiA, 0OBMHYBa4YeHUNR, ix
3aXMCHMK, 3aKOHHW NpeaCcTaBHUK, iHWWA BriacHMK abo Bonofineub MarHa, aki He 6ynu npucyTHi
npy po3rnagi NUTaHHA NpO apewT MariHa, MalTb NPaBO 3asBUTU KINOMOTAHHA MPO CKacyBaHHS
apewTy MarHa noBHiCTIO abo uyactkoBo (4. 1 cT. 174 KIIK); knonoTaHHs nigo3ptoBaHoOro,
obBMHYyBayYeHoro npo 3MmiHy 3anobikHoro 3axogdy (ct. 201 KIIK); cTtopoHa KpumiHarbHOro
NPOBa)KEHHA Ma€ NPaBO 3BEPHYTUCH A0 CRigyoro CyaAi i3 KnonoTaHHSAM NpoBecTM JONUT CBifka,
noTepninoro nig Yyac 4OCyAOBOro po3acrnigyBaHHA B cyaoBoMy 3acigaHHi (cT. 225 KIIK); ctopoHa
KPMMiHanNbHOro NPOBa)KEHHA Ma€ NPaBoO 3BEPHYTUCS i3 KNONOTAHHAM MPOBECTW AOMNUT, BMNi3HAHHS
y pexumi BigeokoHdepeHuil nig 4ac gocynoBoro poscnigyBaHHa (cT. 232 KIIK); cTtopoHa
06BMHYBaYEHHS 3anyyae ekcnepTa 3a HasiBHOCTI nigcras ans
NpoBeOEHHA  eKcnepTu3n, 'y  TOMYy  YuCAi 3@  K/NOMOT@HHAM  CTOPOHM  3axucTy
4 notepninoro (4. 1 ct. 243 KIIK); y pasi BigmMoBM cnigyoro, npokypopa B 3a40BOSIEHHI
KMOMOTaHHS CTOPOHW 3axMCTy MpO 3anydeHHs ekcnepta ocoba, WO 3asiBuna BignoBigHe
KNOMOTaHHS, Ma€e NpaBoO 3BEPHYTUCA 3 KINOMOTAHHAM MPO 3arlydeHHs ekcrepTa Ao cnigyoro cyani
(4. 1 cT. 244 KT1K); y pasi BiamMoBu ocobu obpoBinbLHO HagaTn BionorivHi 3pasku cnigumn cynas,
Cyd 3a KNoMoTaHHSM CTOPOHWU KPUMIHANMbHOMO MPOBAMKEHHS, WO pO3rnggaeTbCsa B MOPSAOKY,
nependbaveHomy ct1. 160-166 KIK, mae npaBo 3060B’i3aTK Cnig4yoro, MNpOKypopa, SKLO
KNonoTaHHsA 6yno nogaHo CTOPOHOK 3axuCTy, 34iMCHUTU BiabupaHHa 6GionoriyHmx 3paskis
npumMmycoBo (4. 3 cT. 245 KTIK); 3a KnonoTaHHAM CTOPOHW KPUMIHANbHOIO NPOBAMKEHHS Cyd Mae
npaBo [A03BONMMTM AOCTyNn A0 BigoOMOCTeW, Ski Oynu BuganeHi 3 martepianis 4OCYyOOBOro
po3cnigyBaHHS, Lo 6ynu B po3nopsaXeHHi CTOPOHN 06BUHYBaYveHHs (4. 5 cT. 290 KI1K).

3okpema, ysaranibHEHHAM CyAOBOI MPaKTMKU OO0 po3rnggy crigyumm cygaeto KnonotaHb
NpO HagaHHS LO03BOSly Ha NpoBeAeHHS OOLUYKY >KMTMa YuM iHLWOro BOSMOAIHHA 0cobu, BU3HAYEHO
npyknag npo Te, WO 3akpinmwwyn yvacTtb crnigyoro abo npokypopa Sk 0OGOB’A3KOBY YMOBY
po3rnagy KnonotaHHs nNpo obuwyk, 3akoHodaseub y KIMK He pernameHTyBaB gin cnigyoro cyaai B
pasi BigCyTHOCTI cnigyoro abo npokypopa Yy BU3HA4YeHUW ANd po3rnsgy KromnoTaHHs yac.
HaBegeHa oGCTaBMHaA MNOSICHIOE iCHYBAHHS Pi3HUX MpoLecyanbHUX pilleHb, siKi NpUAMaloTbCA
cnigyuMm cygaeto BHaAcNigok HenpubyTTa cnigyoro abo npokypopa Ao cydy, a came: yxBan npo
3anuWeHHs KrnonoTaHHa ©e3 pos3rnagy Ta yxBan npo BiAMOBY B 3a40BOSIEHHI KMOMOTaHHS.
Hanpwuknag, yxsanoto cnigyoro cyaai Npumopcekoro panoHHoro cyay M. Ogecw Big 12 nuctonaga
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2013 poky BiOMOBIEHO Yy 3af0BOfIEeHHi knonoTaHHa crnigyoro CY N'YMBC VYkpaiHn B Opgechbkin
obnacTti Npo HagaHHs L03BOMly Ha MNpoBedeHHst o6wyky aBToMobina «BEMB-760», aepxaBHWiA
Homep HOMEP_1, y 3B’d3Kky 3 HesIBKOK Crig4oro ta npokypopa go cyay [9]. PakTuyHo, Takuin
nigxig, Ha Haw nornag, CTUMYMOE YYaCHWUKIB  KPUMIHANbLHOMO MPOBaPKEHHSA  YHUKaTU
npouecyanbHUX NopyLleHb, BOAHOYAC B OKpeMUX BUMagkax YHEeMOXIUBIIOE peani3auito okpemmx
3aBfaHb KpUMiHaNbHOro NPoOBaMKEHHS opraHamMu A0CYA0BOro po3cnigyBaHHS.

KMNK BusHavae, Wwo Oo3Bin Ha obWyk He MOoXe OyTW HagaHuM chigyunum cygaeto, SsIKLWO
KnonoTaHHs npo obwyk He Bignosigae BcTaHoBneHum y 4. 3 cT. 234 KIK Bumoram, a came
KNONOTaHHSA nNpo OOWyK MNOBUHHO MICTUTUM BIAOMOCTI Npo: 1) HAMMEHyBaHHA KPWUMiIHANbHOro
NPOBaP)KEHHS Ta MOro peecTpauilHUin HOMeEp; 2) KOPOTKMMA BUKNag OOCTaBMH KPUMiHANbHOMO
NPaBoMOpPYLUEHHS, Y 3B’A3KYy 3 pO3CrigyBaHHAM $KOro MnoAaeTbCs KMNOMOTaHHA; 3) npaBoBY
KBasidgikaLito KpMMiHanbHOro MpaBoOMOpPYLUEHHS i3 3a3Ha4YeHHAM CTaTTi (YaCTUHM CTaTTi) 3aKOHY
YKkpaiHn npo KpuMiHanbHy BigNOBiganbHICTb; 4) nigctaBn ans oOWyKy; 5) XUTNo 4mM iHwe
BOMOAIHHA 0cobu abo 4acTMHY XUTNa YW iHWOro BONOAIHHA 0cobu, Ae NNaHyeTbCsA NPOBEeAEHHS
obLwyKy; 6) ocoby, AKii HANEXUTb XUTMO YK iHLWE BONOAIHHSA, Ta 0coby, Yy pakTU4HOMY BOMOAIHHI
SIKOI BOHO 3HaxXoamuTbCs; 7) pedi, AOKYMeHTH abo ocCib, SK1x NnaHyeTbCs BigLUyKaTu.

HaTtomicTe y cygoBi MpakTUui € BMMAOKM MOBEPHEHHS KMNOMOTaHb Ans X HanexXHoro
000hOPMIEHHS, YCYHEHHSA HeAdonikiB Towo. Hanpuknaga, KNonoTaHHA CRigyoro npo npoBefeHHS
o6LwwyKy 6yno noBepHyTOo cnigyYmm cyaaeto JIeHIHCbKOro paroHHOro cyay M. XapkoBa Ans YCYHEeHHS
HeOonikiB, OCKINMbkM BOHO, B mnopyweHHs Bumor 4. 3 cT. 234 KIK, He 6yno norogxeHe 3
NPOKYpopoM; He MICTMIO  BigOMOCTEM nNpO nNpaBoBY Keanidikauito  KpMMiHaNbLHOro
NPaBOMOPYLUEHHS i3 3a3HAYEHHAM CTaTTi 3aKOHy NPO KpMMiHanbHY BiANOBiAANbHICTb; Y HbOMY He
Oynu 3a3HadveHi pedi, ki NnaHyeTbea Bigwykaty [9].

AHanisyoun HaBegeHi npuknaguv, Hamu BigMiYaeTbCa BIACYTHICTb MEBHOMO CUCTEMHOIO
nigxogy OO BUPILIEHHA CRigyMMn cyaadamu 3asgBfeHMX opraHamu OoCyAoBOro po3chnigyBaHHS
KnonoTaHb. Hanpuknag, y nepiomMy pasi — criyxaHHs MoxxHa 6ino 6 i nepeHecTn y mexax CTPOKiB
Bu3HayeHux y KIK, a y gpyromy npuknagi — cnigyumn cynoa ¢oakTMyHO nodaB BUMKOHYBaTU He
(OYHKLiI0 CyQoOBOro KOHTPOMO, a (YHKUil0o O0OBMHYBayYeHHA Yy dopmaTi npouecyanbHOro
KepiBHUUTBA OOCYLOBMM po3chifyBaHHSM, HAOaluM Yac Ha YCYHEHHS npouecyanbHUX NOMUAO
cnigyomy Ta NPOKYpPOPOBiI.

3a pesynbTatamu y3aranbHEHHsi Cy4OBOI MPaKTUKN BUABNEHO W iHLWI NPOGNeMHi NUTaHHS,
SKi BMHMKaKOTb Mif 4ac pos3rngdy CchnigyMMmn cyagsmMu KnonoTaHb MNpO HagaHHA [O03BOMy Ha
NPoBeAEHHSA Crigunx Ain Ta ckapr Ha NOCTaHOBW CrigYoro Npo BiAMOBY B 3a40BOMEHHI KNOMOTaHHS
Npo NPOBEAEHHSA Crigyux din, 3oKpema: pisHi nigxogu cnigymx cygais Woao po3rnagy KnonoTaHb
npo OonuT ChiguvMm cyaner nig yYac 4OCy4OBOro poscrigyBaHHSA CBidka, NOTepninoro, A0 SKUX
3aCTOCOBaHO 3axoAn 3abesnedeHHsa 6eaneku; cynepeynvBa MpakTuka CchniguyMx cyggis wono
NOBEPHEHHS KIonoTaHb Npo AONUT CBigka, notepninioro B nopsagky ct. 225 KI1K, knonotaHb npo
npuMycoBe NpPoBeJeHHA MeaUYHOT eKcnepTusn; BiACYTHICTb €QUHOT MO3MLiT CTOCOBHO TIyMayeHHS
MOHATTA «HEMOXIUBICTb CaMOCTIMHOrO 3any4eHHs ekcrnepta CTOPOHOK 3aXMUCTy» B 3HAYEHHi CT.
244 KITIK; HeoaHOpiAHA cydoBa npakTuKka 3a40BOJSIEHHSA KOMOTaHb MNP0 NPU3HAYeHHS
CTaUioOHApHOI MCUXIaTPUYHOI €eKCrnepTM3M y BuMNagkKy, SKWO He npoBoaunack ambynaTtopHa
ncmxiaTpuyHa ekcnepTusa; HeogHakoBa npakTuka npaso3actocyBaHHA HopMm KIK npo HagaHHs
OO03BONY Ha TUMYacOBMW [OCTYyN OO0 peyver i AOKYMEHTIB nig 4ac pos3rnggy KnonoTaHb Npo
npumMmycoBe BigibpaHHa GionorivHMx 3paskiB Ans eKCnepTusn; cynepeuynuBa npakTuka posrnsgy
cnigymMMn cyaasiMm KnonoTaHb LWoAdo BigibpaHHa GionoriyHmx 3paskiB 4ns ekcnepTnsm B ocobu, sika
He € CTOPOHOK KPUMiHaNbLHOro NPOBaKEHHA Ta iH. [8].

BucHoBok. 3BaxaluM Ha CyqacHi TOMOBHI BEKTOPU PO3BUTKY KPUMIHAmbHOMo
npoLiecyanbHOro 3akoHo4aBCTBa YKpaiHW, iMMreMeHTaLilo y CyAoBY Ta Crigvy NpakTUKy pilleHb
€Bponencbkoro cydy 3 npae IOAWHW 3 METOK HanexHO! peanisauii 3acagn BepXOBEHCTBA
npasa (cT. 8 KIK) y cdepi kpumiHanbHUX nNpouecyanbHUX BIGHOCKH, Ha Halw Nornsg AouinibHO
BIOMITUTM HEOOXIOQHICTb NEBHOI HOPMATUBHOI TpaHcdoOpMauii IHCTUTYTY KNonoTaHb Ha cTtagil
O0CYyO0BOr0 pPO3CnigyBaHHA 3BaXKarum Ha OKPEMI MOKAs3HMKM Ta pearbHi npuknaguv cygoBo-
CNig4oi NPaKTUKW.

Y3aranbHeHHA Cyao0BO-CMig40i NPaKTUKW, BUPOOMNEHHA €0MHUX B3AEMOY3TOKEHUX MK
CTOPOHAMWU KPUMIHANbHOTO MPOBaMXEHHA | HayKOBO-OOr'pyHTOBaHMX CTaHOapTiB Yy LUbOMY
HanpaMi cnyryBaTume 3anopykor 6Binblu AKICHOT Ta edeKTUBHOI peanisauii 3aranbHuUX 3acaj
KPMMIHanNbHOro MNpPOBAMKEHHS, 30KpemMa LWOAO LBWMAKOrO, MOBHOTO Ta HeynepegKeHoro
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NnpoBeAeHHA O0CYAOBOro poO3ChigyBaHHA Ta CyAOBOro pos3rnsgy, 3 TUM, W00 KOXHWWA, XTO
BYMHUB KPUMiHaNbHE MPaBOMOpPYyLUEHHS, 3 TUM Wob 6yB NpUTArHYTMIA 4O BiANOBI4ANbHOCTI B
Mipy CBOET BMHU, XXOAEH HEBMHYBATMIN HEe OyB 00BUHYBadeHUn abo 3acymkeHun, ogHa ocoba
He Byna niggaHa HeobrpyHTOBaAHOMY MpouecyanbHOMY MPUMYCY i Wo6 OO KOXHOrO yvacHuka
KpMMiHanbHOro NpoBagKeHHs1 Oyna 3acTocoBaHa HanexHa npasoBa npoueaypa.
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SPECIFIC DIRECTIONS FOR REFORM OF INFRINGEMENT INSTITUTE IN UKRAINE'S
CRIMINAL JUDICIAL AUTHORITY

Suhomlin Julia

Formulation of the problem. Modern vectors of state policy in Ukraine, show the increased
attention of the legislator to the introduction into the national legal system of the basic provisions of
international law on the protection of human rights, since Art. 3 of the Constitution of Ukraine, the
guarantees of human rights and freedoms are given to the status of the content and direction of the
state's activities, while ensuring the rights and freedoms of human beings is its main duty. These
constitutional provisions are transformed in the criminal procedural legislation of Ukraine in the
form of the main tasks and principles of criminal proceedings.

The exclusivity and urgency of the research of the institute of petitions in the field of criminal
procedural law is dictated primarily by the current realities of the work of the pre-trial investigation
and judicial authorities, the change of approaches to the issues of combating corruption in Ukraine,
the regulatory problems of the inconsistency of certain procedural institutions in the criminal
procedural law, the imbalance of relations according to the vector - investigator, prosecutor,
investigating judge ". The problems of the systemic nature of the reform of law enforcement bodies
and judicial authorities also influence the effectiveness of the preparation and the effectiveness of
the resolution of petitions.

It should be noted that the directions indicated by us not only increase the expediency of
scientific research of the issues of petitions, but also point to a certain imbalance between the
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actual procedural capabilities of the party of defense and the effectiveness of the work of the pre-
trial investigation bodies in the current Criminal Procedure Code of Ukraine (hereinafter - the CPC).

In particular, this is confirmed by the data of judicial statistics. According to the review of the
data on the state of justice in 2016, investigating judges during the pre-trial investigation examined
494.9 (in 2015 - 543.3) thousand petitions of investigators, prosecutors and other persons,
including 410.1 thousand. According to Article 248 of the Criminal Procedure Code of Ukraine,
2012, the investigating judges resolved 119.5 (in 2015 - 117.2) thousand decisions to grant
permission to conduct a secret investigation (investigative) action [7]. At the same time, regarding
the consideration of cases and materials by local general courts, appellate courts of regions and
cities of Kyiv in 2015, the largest number of them is the petition for temporal access to things and
documents - 252.8 thousand, or 46.2% of the total number of petitions, complaints , which are
considered by the investigating judge during the pre-trial investigation; the search for housing or
other property of the person - 75.2 thousand, or 13.7%; about the use of precautionary measures -
57.1 thousand, or 10.4%, and complaints about the decision, action or inaction of the investigator
or prosecutor during the pre-trial investigation - 45.1 thousand, or 8.2%. 543,300 of these petitions
and complaints were considered; Of these, 426.4 thousand were satisfied, or 78.5% [1].

Analysis of publications that initiated the solution to this problem. The problem of criminal
procedural regulation of consideration and resolution of petitions in procedural literature was
considered in the context of the general provisions of pre-trial investigation and judicial review of
criminal proceedings (Yu.M. Grosheviy, A.Ya. Dubinsky, Z.Z. Zinatullin, L.M. Karneev,
P.A. Lupinskaya, L.M. Loboyko, V.T. Malyarenko, A.R. Mikhailenko, M.M. Mikheenko,
V.V. Moldovan, V.T. Nor, I.L. Petrukhin, D. P. Pismeniy, V.O. Popelyushko, S.M. Stakhovsky,
V.M. Tertishnik, L.D. Udalova, V.P. Shibiko, M.E.Shumylo, A.G. Yanovskaya and others).

In the individual papers of the scientists, the problem is investigated in view of the procedural
status of the participants in the criminal proceedings, in particular regarding the defense side
(V.K. Bobrov, T. Bartholomev, l.Yu. Glovatsky, A.V. Grinenko, M.O. Gromov Y.P. Zeikan,
Yu.l. Stetsovsky, A.M. Titov, M.A. Fomin, V.V. Shymanovsky, and others), or in respect of the
prosecution side - in the works of O.V. Baulin, V.I. Galagan, E.G. Kovalenko, V.S. Kuzmichova,
A.P. Minyukova, M.A. Pogoretsky, A.Yu. Tatarova and others.

Directly the problem of petitions in the criminal proceeding is dedicated to the dissertation
research Strogan A.Yu. (Examination and resolution of petitions at pre-trial investigation, 2008)
and Yeni O.V. (The petition in the criminal procedure of Ukraine, 2009). After the CCP came into
force in 2012, the problem of considering and resolving petitions of participants in criminal
proceedings today is not fully investigated in the theory of criminal process, but it requires
systematization and generalization of scientific knowledge taking into account the current practice
of the bodies of the reformed bodies of pre-trial investigation and judiciary in Ukraine.

Presenting main material.

The question of the institution of petitions is constantly in the field of view as a science of the
criminal process, as well as forensic and investigative practice. For example, the results of the
generalization of judicial practice show that when investigating the issues related to the application
of criminal proceedings, investigating judges take into account both the general requirements that
apply to such measures and the special requirements regarding certain types of them, which are
enshrined in the CPC. Also, when considering a request for the application of certain measures to
ensure criminal proceedings, investigating judges point out that the relevant petitions must not only
be in line with the requirements of the law, but also duly substantiated [5].

In the theory of criminal proceedings, the problem of the institution of petitions lies in the
scientific search for the unification of its concept (the CCP does not provide a clear definition of the
concept of "petition”) [2], the submission of an argumentated classification (some scholars suggest
classifying the petition for the subject, the subjects of treatment and consideration, for stages of the
process) [4], generalization and study of the peculiarities of the submission by individual
participants in criminal proceedings (for example, on the defendant's procedural activity) [6].

Today, the current CPC defines the range of participants for filing petitions, the legal grounds
and the conditions for their consideration and resolution, and in some cases, the procedural form of
their consideration, in particular: the right to apply for procedural actions, to ensure the safety of
oneself, members of his family , close relatives, property, housing, etc. (clause 12, 3, Article 42 of
the CPC); the right of the victim to submit a petition (Clause 4, Part 1, Article 56 of the CPC); the
rights of a civil plaintiff (Part 3 of Article 61 of the CPC); the rights of the civil defendant (Part 3 of
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Article 62 of the CPC); the right of the witness to apply for the inclusion in the protocol of
interrogation of amendments, additions and observations, on ensuring security in cases provided
for by law (clauses 7, 8 part 1, Article 66 of the CPC); the suspect, the accused, the victim have the
right to appeal to the prosecutor, investigator of a judge or court with a petition, which describes
the circumstances that determine the necessity of conducting criminal proceedings (or individual
procedural actions) in shorter terms than those provided for by the CPC of Ukraine (h 6 Article 28
of the CPC); the parties to the criminal proceedings, the victim have the right during the trial to file
a petition for the recognition of evidence inadmissible (part 3 of Article 89 of the CPC); initiation by
a party of protection, victims of conducting investigation (search) actions are carried out by
submitting to the investigator, prosecutor relevant petitions (Part 3 of Article 93 of the CPC); At the
request of the participants of the procedural action during the pre-trial investigation, the use of
technical means of fixing is obligatory (Part 1 of Article 107 of the CPC); Missed for valid reasons,
the term should be renewed at the request of the person concerned by a decision of the
investigating judge, the court (Part 1 of Article 117 of the CPC); the court, taking into account the
property status of the person (accused, victim), at her request has the right to reduce the amount
of due for payment of procedural expenses or to exempt them from payment in full or in part, or to
postpone or postpay the payment of procedural expenses for a certain period (part 1 of article 1)
by its decision. 119 CPC); the person who was fined and who was not present during the
consideration of this issue by the investigating judge, court, has the right to file a petition for the
abolition of the decision to impose a pecuniary punishment on him (paragraph 1 of Article 147 of
the CPC); the suspect, the accused, their counsel, legal representative, other owner or possessor
of property who were not present at the consideration of the issue of the seizure of property, have
the right to apply for the cancellation of the property seizure in full or in part (Part 1 of Article 174 of
the CPC); a petition of the suspect, accused of changing the precautionary measure (Article 201 of
the CPC); the party to the criminal proceedings has the right to apply to the investigating judge with
a request to examine a witness who suffered during a pre-trial investigation in a court session
(Article 225 of the CPC); the party to the criminal proceedings has the right to request
interrogation, identification in the video conferencing mode during the pre-trial investigation (Article
232 CCP); the prosecution party draws the expert in the presence of the grounds for conducting an
examination, including at the request of the party of defense or victim (Part 1 of Article 243 of the
CCP); in the event of the refusal of the investigator, the prosecutor to comply with the petition of
the protection party regarding the involvement of an expert, the person who submitted the relevant
petition has the right to apply for the expert to be brought to the investigating judge (Part 1 of
Article 244 of the CPC); in case of refusal of the person to voluntarily provide biological samples to
the investigating judge, the court at the petition of the party to the criminal proceedings, which is
considered in the manner prescribed by art. 160-166 CPC, has the right to order an investigator, a
prosecutor, if a petition was filed by a party of protection, to take the biological samples forcibly
(Part 3 of Article 245 of the CCP); at the request of the party to the criminal proceedings, the court
has the right to allow access to information that has been removed from the pre-trial investigation
files that were at the disposal of the prosecution party (Part 5 of Article 290 of the CPC).

In particular, the generalization of judicial practice regarding the examination by an
investigating judge of petitions for granting permission to conduct a search of a home or other
property of an individual, identified an example that establishing the participation of an investigator
or prosecutor as a prerequisite for consideration of a petition for a search, the legislator in the CPC
did not regulate the actions of the investigator a judge in the absence of an investigator or
prosecutor at a time determined for consideration of the petition. The above circumstance explains
the existence of various procedural decisions taken by the investigating judge as a result of non-
appearance of the investigator or prosecutor in court, namely: the decisions to leave the petition
without consideration and the decisions to refuse to comply with the petition. For example, the
decision of the investigating judge of the Primorsky District Court of Odessa dated November 12,
2013 was denied to the satisfaction of the petition of the investigator of the Supreme Headquarters
of the Interior Ministry of Internal Affairs of Ukraine in the Odessa region to grant permission to
search the car "BMW-760", the state number NUMBER, in connection with the absence
investigator and prosecutor in court [9]. In fact, such an approach, in our opinion, encourages the
participants in criminal proceedings to avoid procedural violations, while at the same time, in
certain cases, it makes it impossible to implement certain criminal proceedings by the bodies of
pre-trial investigation.
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The CPC determines that a search permit may not be granted by an investigating judge if the
request for a search does not meet the requirements set forth in Part 3 of Art. 234 CCP
requirements, namely, the request for a search must contain information about: 1) the name of the
criminal proceedings and its registration number; 2) a summary of the circumstances of the
criminal offense in connection with the investigation of which the petition is filed; 3) the legal
qualification of a criminal offense with an indication of the article (part of the article) of the law of
Ukraine on criminal liability; 4) grounds for a search; 5) housing or other possession of the person
or part of the dwelling or other possession of the person where the search is planned; 6) the
person, who owns housing or other property, and the person in whose actual possession it is
located; 7) things, documents or persons that are planned to be found.

Instead, in judicial practice there are cases of return of petitions for their proper registration,
elimination of deficiencies, etc. For example, the investigator's request for a search was returned
by the investigating judge of the Leninsky District Court of Kharkiv to remedy the shortcomings as it
violates the requirements of Part 3 of Art. 234 CCP, was not agreed with the prosecutor; did not
contain information about the legal qualification of a criminal offense with the indication of the
article of the Law on Criminal Liability; it did not mention things that are planned to be found [9].

Analyzing the above examples, we note the lack of a systematic approach to the decision of
investigating judges announced by the bodies of pre-trial investigation of applications. For
example, in the first case, the hearing could be carried out within the deadlines defined by the
CPC, and in the second example, the investigating judge actually did not perform the function of
judicial control, but the function of the prosecution in the format of procedural guidance by the pre-
trial investigation, giving time to eliminate procedural errors investigator and prosecutor.

As a result of the generalization of judicial practice, other problematic issues that arise during
the examination by investigating judges of petitions for granting permission to conduct investigative
actions and complaints about the decision of the investigator on refusal to satisfy the request for
conducting investigative actions were revealed, in particular: different approaches of investigating
judges regarding the consideration of petitions about interrogation by the investigating judge during
the pre-trial investigation of the witness, the victim, to whom the security measures have been
applied; contradictory practice of investigating judges regarding the return of petitions for the
examination of a witness who has been victim in accordance with art. 225 CPC, petitions for
compulsory medical examination; the lack of a common position regarding the interpretation of the
notion of "the impossibility of an independent involvement of an expert by the party of protection™ in
the meaning of Art. 244 CPC; inhomogeneous judicial practice of satisfaction of applications for the
appointment of a permanent psychiatric examination in the absence of outpatient psychiatric
examination; the unequal practice of law enforcement of the CPC's rules for granting permission
for temporary access to things and documents during the consideration of applications for the
forced selection of biological samples for examination; the controversial practice of examining
investigators' petitions regarding the taking of biological samples for examination in a person who
iS not a party to criminal proceedings, etc. [8].

Conclusion. In view of the contemporary key vectors of the development of the criminal
procedural legislation of Ukraine, the implementation of judicial and investigative practices of the
decisions of the European Court of Human Rights in order to properly implement the rule of law
(Article 8 of the CPC) in the field of criminal procedural relations, in our view it is appropriate to
note the need for a certain normative transformation of the institute of petitions at the stage of pre-
trial investigation, taking into account individual indicators and real examples of forensic practice.

The generalization of forensic practice, the elaboration of common unanimity between the
parties to criminal proceedings and scientifically grounded standards in this regard will serve as a
guarantee of a more qualitative and effective implementation of the general principles of criminal
proceedings, in particular regarding the prompt, complete and impartial conduct of pre-trial
investigation and judicial review, so that anyone who has committed a criminal offense in order to
be prosecuted in the guilt of his own, no innocent was accused or convicted, no person was
subjected to unreasonable procedural coercion and that every participant in the criminal
proceedings had been subjected to the due process of law.
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