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PODEJSCIE MIEDZYNARODOWE W BADANIU
PRZESTEPSTW POPELNIONYCH W ZAKLADACH KARNYCH

W artykule naukowym autor bada akty prawno-normatywne
innych panstw przedstawiajgce podejscie miedzynarodowe w
badaniu przestepstw popetnionych w zakifadach kamych. Na
podstawie tego autor proponuje ogdlne naukowe podejscie w
zakresie udoskonalenia ustawodawstwa krajowego Ukrainy.
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MDKHAPOAHI NigXoan Po3CnigayBAHHA 31TOYUHIB BYUNHEHUX B NMEHITEHLIAPHUX
YCTAHOBAX

Y NONOXeHHAX HayKoBOI CTaTTi aBTOPOM MPOBOAUTLCH OOCHIIKEHHS HOPMaTUBHO
NpaBOBUX aKTiB 3apybiXHMX KpaiH, SIKi PO3KPMBAKOTb OCHOBHI MOMOXEHHSA MDKHApPOOHWUX NiOXOAiB
po3crigyBaHHA 3M0YMHIB BUMHEHMX B MEHITEHLiapHUX ycTaHoBax. Ha Wi ocHOBI aBTOp NPOMoHye
y3arasnibHeHi HayKoBi NOMOXEHHS LWOAO YAOCKOHANEHHS HaLioHaNbHOro 3akoHO4aBCTBaA YKpaiHu.

Knro4yoei crnoea: 3nouYMHHICTb, MEHITEHUiapHi yCTaHOBKM, PpoO3CnigyBaHHA, 3apybikHWUiA
Jocsig.

AKTyanbHIiCTb TeMM [OCRIMXKEHHA Monsral y TOMY, WO 3a JaHMMWU CyOoBO-Crigyol
NPaKTUKK LLOPIYHO B YKpaiHi B NeHiTEeHUiapHNX yCTaHOBaX 3a OCTaHHi YOTUpW poku 36inbLlumnacs
Ha 45 %; noHag 93 % i3 3aranbHOI KifbKOCTI 3M0YMHIB, WO BYMHSAKTLCA B YCTaHOBaX
NeHiTeHUiapHOi CUCTEMMU, BYMHAETLCH CaMe B YCTAHOBaxX BWKOHAHHS MOKapaHHSA Yy Buai
no36aBrieHHsA BOSi (NepeBaXHO B YOSMOBIYMX YCTaHOBAX CepefHbOro Ta MaKCUMaribHOro PiBHS
6esnekun); 6nmM3bko 35 % 3MO4UMHIB, AKI BUMHSAIOTLCA B MEHITEHUIapHUX yCTaHOBaX, CKNagaloTb
camMe HacumrbHWUUbBKI  3N04MHKU. [lpy UbOMY RaTEHTHICTb HAaCUMbHULUBKOT NeHiTeHuiapHOT
3M0YMHHOCTI, CNPAMOBAHOI Ha Mi3MYHY UiniCHICTb, cTaTeBy rigHICTb, NCUMXIYHWA CTaH ocobw,
ctaHoBuTb Mamke 90 % [1, 56-59, 109]. OTxe, MM MNPaAKTUYHO HE 3HAEMO pearibHOI KapTUHU
CTYNeHs “KpUMiHanbHOI 3apaXeHoCTi” 3acypKeHUX y Micuax no3basneHHs Boni. B Ton xe vac sk
MiKHapoZHa npakTuka CBigYUTb L0, LWOPIYHO B MEHiTeHuiapHMx yctaHoBax CnonyyveHux LUTaTis
Amepukmn (CLUA) BinbyBaeTbcst He MeHwe 50 macoBux 3aBopyLUeHb (ByHTIB) i rpynoBux Henokop
3acypkeHux, BinbLUICTb i3 AKMX CYyNPOBOLXKYETLCA 3aXOMIEHHAM 3apYYHUKIB | 3HULLEHHAM MaKHa,
Ta BYMHEHHSIM 3M04UHIB Pi3HOT TSXKKOCTI. Y CBOKO Yepry, NpUNUHEHHS MacoBuX 3aBOpYyLUEHb Byab-
AKOK LHO crnpuymHse 3arnbenb K 3acymKeHUX, Tak i CniBpoBIiTHUKIB NeHITeHUiapHUX YCTaHOB.
Hanbinbwi npobnemn i3 BUNHEHHAM 3MOYMHIB B NEHITEHUiapHUX yCTaHOBax y Cy4YacHOMY CBiTi
MalTb KpaiHu JlatuHcbkoi AmMepukn. ToopeMHa cuctema mamxe Bceie€l JlaTMHCbKOI Amepuku
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nepebyBae y Kpusi, fka, Ha OYMKY YMCIEHHUX €eKCrnepTiB, BMKIMKaAHa TpbOMa MpuUYMHAMK —
NnepenoBHEHICTIO MEHITeHLiapHNUX YCTaHOB, BMAMBOM OpPraHi3oBaHMX KPUMIHaMbHUX ChIfbHOT i
BIACYTHICTIO AepXaBHUX iHBeCcTuUuin [2, c. 43].

BaxnuBo 3a3HaunTu, WO B pedakuii €BpOMNenCbKNX MeHiTeHUiapHMX npasBurl 3MiHEeHi
aKLUEHTW Ta NpiopuUTETU, WO Hi B SKiM Mipi HE 3MEHLUYyE 3HAYYLWICTb TPaAULINHUX LiHHOCTEN, SKi
nexaTb B OCHOBI LMX NpaBwu, ane Bigobpaxae rmnboki 3MmiHK, Wwo Biabynmncsa B HACTpol nogen Ta
NpakTUui NeHiTeHuiapHUxX ycTaHoB. [piopuTeTHI pilleHHs B LUMX nNpaBunax 3aknageHi B LWecTu
rONIOBHUX NMPpUHUMNAX, AKi nexaTtb B iX OCHOBI. Lii npMHUMnu BTiNOKOTL B COGI MOHATTS r'yMaHHOCTI,
noBarn nHLCbKOI MAHOCTI, coLuianbHOI CNPAMOBAHOCTI Ta e(EeKTUBHOCTI ynpaBniHHSA, WO €
BU3Ha4YasnbHMM ANA YiTKOro Ta e(PeKkTMBHOIO (OYHKLIOHYBAHHS Cy4YaCHUX NEHIiTeHLiapHUX CUCTEM.
BoHu HagaoTb UMM cuctemam BCi HeoOXxigHi aTpubyTm eTU4YHOI couianbHOi opraHisauii, Lo
NO3NTUBHO BIAOOPaAXXaeTbCA Ha PiBHI YTPUMaHHA 3acyPKeHUX, NigTPUMaHHA cTaTycy nepcoHany
Ta BMMpaBOaHHA Cho4iBaHb UMBINI30BaHOro CycninbCcTBa WOA0 HEOOXiAHOCTI HanexHoro
YHKLIOHYBaHHA NeHiTeHUiapHMX ycTaHoB [3].

CborogHi neHiteHuiapHi cuctemu 3apybibkHUX KpaiH Ha neplue Micle CTaBnsATb NepcoHan,
a[Xe cyvacHe BiflbHe NMo3a kamMepHe CNiflkyBaHHSA 3acymXeHuX, yCKnagHe poboTy nepcoHany.
BignosigHo, noTpibHa Benuka KoOpAMHALisl, MepcoHan MOBUMHHUA Kpalle po3yMiTM MeTy
BMMPaBHOro BMMMBY YB'AI3HEHNX Ta CBOKO POrib Y LboMy npoueci. Migbip npauiBHUKIB, X HABYaHHS
i OOCATHEHHS HUMKM TUX BWUCOKUX CTaHOAPTIB, SKAM MOBUHHUIW BigNOBiZaTU nepcoHan
NeHiTeHuiapHNX cnyx6, € NepLIoYeproBnuM 3aBaHHAM NeHiTeHUiapHOT agMiHicTpauil.

Cnig 3a3HaunTy, Wwo npobnemn 3anobiraHHA 3NOYMHHOCTI opraHamu 1 yctaHosamu AMNTC
YKkpaiHn TpaguuinHo npuBepTalTb [0 cebe nunbHy yBary HaykoBLUiB, 0COOMAMBO 3 4acy
BiJOKPEMIMNEHHSA NeHiTeHLiapHOro BigoMcTea Big MiHicTepcTBa BHYTpILWHIX cnpas Ykpainm (1999
p.). OcobnmBo UikaBUMW B HayKOBOMY MnaHi € npaui BITYN3HAHUX Ta 3aKOPAOHHWUX YYEeHUX, SKi
npeacTaBnalTb PidHi ranysi HaykoBoro 3HaHHs: KO. M. AHToHsiHa, J1. B. Barpis-LlaxmaToea, O.
M. Bangypkn, M. . BapabaHosa, B. C. batuprapeesoi, |. I'. Boratupbosa, M. I'. BepbeHcbkoro,
M. A. Bopo6'q, B. O. Nywkosa, B. B. lNoniuun, 6. M. NonoskiHa, B. K. Npuwyka, |. M. JaHbliunHa,
C. ®. eHncosa, T. A. leHucosoi, O. M. bxyxi, A. |I. Jonroeoi, B. M. [lpbomina, O. O. [lygoposa,
B. . €EmenbaHoBa, A. IN. 3akanioka, A. . 3eniHcekoro, O. I'. KanbmaHa, I. |. Kapneug, B. B.
KoBaneHka, O. I'. Konba, O. M. KocteHka, B. M. KygpsiBuesa, . 1. JlaHoeHka, O. M. Jluteaka, O.
M. JlutBuHoBa, B. B. JlyHeera, O. A. MapTuHeHka, I1. . MaTuwescbkoro, M. |. MenbHuka, B. A.
Mucnusoro, M. M. MuxanneHka, C. C. MipowHuueHka, A. A. Mysukun, O. . Hukudopuyka, B. |.
Ocapuoro, I'. O. Pagosa, A. B. CasueHka, O. B. Ctapkoea, B. B. Ctawwunca, A. X. CtenaHioka, B.
A. Tauis, B. M. TpybrukoBa, B. O. Tynakosa, I'. A. TymaHoBa, I1. J1. ®pica, FO. O. ®ponosa, M. I.
XaBpoHtoka, B. b. WabaHoga, B. I. WWakyHa, B. €. OxaHiHa, H. M. Apmuw, O. H. Apmuwa, C. [.
AueHka, M. M. AumwmHa Ta iHWKMX gocnigHukiB. HesBaxaloum Ha 3HauYHy KiNbKiCTb npaub i3
Ha3BaHOI nNpobrnemaTnkM, MaemMo MOBHE MpaBO KOHCTATyBaTW, WO NUTaAHHA BAPOBAMXEHHS
3apybikHOro [OCBiQY Yy MPaKTUKy pPO3CnigyBaHHA 3M0YMHIB BYMHEHUX Y MNEHiTeHLiapHUX
yCcTaHoBax AOCMi[AXyBanocb nuvwe MnoBepxXHeBO oKpemumun Haykosusamu: A.B. lweHko, H.B.
KapneHko, B.A. Cac, M.M. Cep6iH.

NMocTaHOBKa 3aBAaHHA. BBaxaeMo 3a AouinibHe WNAXOM aHanidy 3apybiKHUX HayKOBMX
axepen Ta BIONOBIAHWX [HOPMAUINHUX ornNAgiB y cdepi (PyHKUIOHYBaHHA MeHITeHuiapHUX
YCTaHOB psagy KpaiH Jocnigutyu 3apybikHWA - po3chifyBaHHA 3M0YMHIB, WO BYUHAKTBCA Y
NneHiTeHuiapHNX yCTaHOBax.

Buknap ocHoBHOro martepiany. 3asHavyeHi TeOpPEeTUKO-MEeTOA0NOrYHI Nigxoan y noBHIN
Mipi BIiQHOCATBCS OO 3MICTY MUTaHb, L0 MNOB’A3aHi 3 BMBYEHHSAM 3apybiKHOMO MO3UTUBHOMO
OO0CBiAy po3CnigyBaHHS 3M0YMHIB, YYMHEHUX Y MEHITEHUiapHMX ycTaHoBaX. 3ayBakuMo, L0
OOCUTb BaXKIMBOIO Y LIbOMY HanpsmMi € 1 1opuanyHa npakTuka 3akopgoHOM.

3acnyroBye y 3B’43Ky 3 LM Ha yBary AOCBI4 AeSKUX €BPONEnChbKkMx aepxxas. BignosigHo
no nonoxeHb §314 KINK ®epepatneHoi Pecnybnikn Himewunnun (Hagini ®PH), anensuiiHa ckapra
MOXe ByTn nogaHa K y NMCbMOBOMY BUMMSA4I, TaK i YCHO i3 3aHECEHHSIM A0 NPOTOKOMYy CyA0BOro
3acigaHHs. KpiM Uboro, AKWO CKapXHWK TPUMAaETLCA Nif BapTolo (30Kpema, Y BUNpPaBHiA KOMOHIi),
BiH BMpaBi nNogatM YCHY anensuilo LWASXOM 3aHeCEeHHs T1i A0 NpOTOKOMy BigNOBIGHOMO
AiNbHUYHOro cyaai 3a micuem ytpumaHHs (§ 299 KK ®PH) [3, c. 621]. Tak, 3rigHo 3i cT. 20 KINK
JintoBcbkoi Pecny6nikn Ta KIK [pysii, gokasamu B Cydi BM3HAKOTbCA akTU4HI OaHi Ta
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iHpopmauis, nogaHi B yCTaHOBNEHOMY Mopsagky, SKi nNiaTBepoXyTb abo CnpocToBYHOTb
obCcTaBuHW, WO MalOTb 3HAYEHHA Ansa cnpasu [3, ¢. 656].Y Ton camuin yac, no-iHWOMYy LUNaXy y
LbOMY KOHTEKCTi niwnum B EcTtoHcbkin Pecnybniui, a came — y KIK BigcyTHE NOHATTS «gokas», a
nuwe HaBoaMTbCS nepenik BuaiB gokasis [3, ¢. 656].

Kpim uboro, sik BctaHosuB O.HO. TaTapoB, aHania 3akoHO4aBCTBa KpaiH KOMULIHBbOMO
PagsHcekoro Coto3dy [fae  nigcraByM  CTBEpAXyBaTW, WO [gxepena X  KpUMiHanNbHoO-
npouecyarnsHoro npaea He obmexytoTbcs nuwe Hopmamm KMK. [Jo HUX o6’eKTMBHO BigHOCATHCS
TaKoX NONOXeHHA KOHCTUTYUIl, pilleHHs CyAOoBMX OpraHiB, MiKHapoAHi gorosopu Touwlo [4, c.
557], Wwo BaxnuBo 3 ornsgy TOro, WO Y MeHiTeHuiapHMX ycTaHoBax YKpalHW YyTPUMYHOTbCH
iHO3eMHi 3acyXeHi, AKi BUMHANWM Tak 3BaHi MPOOOBXYBaHi 3MO0YUHW, PO3CridyBaHHA MO SAKMX
30INCHI0ETLCA NO cneuianbHiv npouenypi, nepeabayerin rnasoto 43 KIK YkpaiHn «MibkHapogHa
npaBoBa [onomora npu nNpoBefeHHi npouecyanbHUX Ain». 30kpema, 00 AXeper KpuMiHanbHo-
npouecyansHoro npaesa B Pecny6niui KasaxctaH sigHeceHi: KOHCTUTyUis, KOHCTUTYUiNHI 3aKOHM
KMK, mikHapogHi goroBopwM, iHWi 3060B’si3aHHA Pecnybnikn KasaxcTaH, a TakoX MOCTaHOBM
KoHctuTtyuinHoro ta BepxosHoro Cygis (BignosigHo Ao 4. 2 c1. 1 KIK YkpaiHu, KpumiHanbHe
npouecyarnbHe 3aKOHOOABCTBO YKpaiHW CKnagaeTbCs 3 BigMOBIAHWX MOMNOXeHb KoHCTuTyuii
YKpaiHu, MiXXHapoOHWX OO0roBopiB, 3roga Ha 0OOB’S3KOBICTb skMX HagaHa BepxoBHow Papoto
YKpaiHu, uboro Kogekcy Ta iHWnX 3akoHiB YKpaiHu).

[o kpumiHanbHO-NpoLecyanbHOro 3akoHogaBcTBa JlaTBii, sIK Le BUTIKae i3 amicty cT. 1
KIMK, BigHocuTbecsa nuiie uen Kogekc.

3ayBaxuMmo, L0 TeopeTUKo-NpuKagHe 3Ha4eHHA MatoTb W iHLWi HanpsMn pedopMyBaHHSA
A0CYyO0BOro po3achigyBaHHs, Yy TOMYy 4uchi y cdepi BUKOHaHHSA nokapaHb, WO MakTb Micue y
KOSNULLHIX nocTpagsHebknx pecnybnikax. 3okpema, B [pysii Ta JlaTsil NpoKypop OAHOYaCHO € i
OpraHoM [OCy[OBOr0 pPO3ChidyBaHHs, i 34iMCHIOE dYHKUilO Harnsgy 3a  KpMMiHanbHUM
npoBamKeHHAM [4, c. 565].

Y c1. 82 KIK Pecny6nikn Mongosa ocoby, sika 6epe yvyacTb y Ui crigyin gii, HasueatoTb
«npouecyasnbHUM aCUCTEHTOMY.

Y ct. 49 KIK Pecnybnikn binopycb BU3HA4yeHO, WO B pasi, AKWO NpW MOPYLUEHHI
KpUMiHanNbHOI cnpaBu MigctaBu Ans BM3HaHHA 0OCOOW NOTEPninUM BIOCYTHI, LeE pPilUeHHSs
NPUAMAaETbCA HEranHoO Micrsi BCTaHOBIEHHS BigMNOBIgHMX NiACTaB.

Y ct. 81 KIK BipmeHii gocnTb AeTanbHO 3akpinneHi npasa Ta 060B’A3KN NOHATOrO.

Ak 3 yboro npusogy 3pobus BucHorok O.HO. TaTtapos, 3Baxaroum Ha 3acTapinicTb OeaKux
NnonoXeHb AOCYAOBOr0 po3crigyBaHHs, Wo cebe He BunpaBaanu, npu OHOBMEHHI BITYN3HAHOMO
3aKOHOAABCTBA Crif BUMBaXEHO NOEAHYyBaTW CTaHAapTW, MPUUAHATI Yy NpaBOBUX CUCTEMAxX
3apybikHMX KpaiH, i3 HagbaHHaM ymHHOro KIIK YkpaiHu, ockinbku OGinbliicTb MOro Hopu Ta
IHCTUTYTIB, Y TOMY 4YAUCAi 3 HanpaLubOBaHUMK 3MiHAMU 1 JOMOBHEHHAMM, NEPEBIPEHO NPAKTUKOLO
Ta BU3HaHO JOCTaTHLO eekTnBHUMM [4, c. 584].

He MeHWw uikaBMM Ta noOBYanbHUM Yy 3B'A3KY 3 UMM € W [OCBiA4 KpUMiHanbHO-
npouecyanbHOi AisnbHOCTI 3axigHoeBponencbkmx kpaid i CLUA. 3okpema, 3a 3aKkOHO4ABCTBOM
ITanii B3ATTS nig BapTy, 3HATTA iHOpMaUil 3 KaHaniB 3B'A3Ky, B OKpeMWX Bunagkax
NPOTOKOMIOBAHHS MOKa3aHb CBIAKIB, KOHTPONb 3a [LOTPMMAaHHAM CTPOKIB  4OCYAO0BOro
NpoBaKeHHS 34INCHIDETBCA cneLlianbHUM cygaeto 3 nonepefHbLoro poacnigysaHHs (GIP) [5, c.
672].

[MoOBHOBaXXEHHA HOPUCAMKLINHOIMO XapakTepy nig 4Yac AOoCydoBOro po3chigyBaHHA 3a
3akoHogaBcTBOM PpaHuil TakoXX HagaHo cynni no ceobogax i yB'si3HEHHIO, Skui ByB BBEAEHUN
3akoHom Big 15 yepBHA 2000 p. Ne 2000-516 «[lMpo 3axmcT npe3ymnuii HEBUHYBATOCTI i NpaB
notepninoro» [5, c. 672-673].

Y KpaiHax 3i 3maranbHOK MoAenni KpuMiHanbHoro npouecy (Takux, sk CLUA un
BennkobpuTtaHida), CTOpoHa 3axmcTy € abCONOTHO He3anexHow y 36opi fokasie, y TOMY Ynchi i
nokasaHb, Bi CTOPOHM OOBMHYBA4YeHHS, NPU LbOMY MOXe iX 30MpaTy KK CaMOCTINHO, TakK i 3
3anyyYeHHAM NpuBaTHUX OETEKTUBIB.

BBaxxaemo, LLUO CTOpOHa 3axXMCTy Y BITYM3HAHOMY KPUMiIHANbHOMY MNPOBaAXKEHHI TaKoX
noBuMHHa ByTK 3piBHAHA Y NpaBax 3i CTOPOHOK 06BMHYBAYEHHS LWOAO HadaHHA 40 cyay OoKasiB y
BUrNAAI NOKasaHb YM NOSICHEHb, 3i0paHux Heto. opag 3 UMM cnig 3a3HaunmTy, WO NoKasaHHs 3
YYXXUX CMiB € [OOCUTb CynepedsiuBum iHCTUTYTOM KPUMIHANbHOIO NPOBaKEHHS, OCKIiNbKM
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AOHedaBHa YKpaiHCbKOMY KpMMiHanNbHOMY mnpouecyanbHoMy npasBy BiH OyB Hesigomun. BiH

NPUALLIOB O HAc 3 KpuMiHanbHOro npouecyansHoro npaesa CLUA, B skomy po3pobneHo uiny
TEOopilo JOMYCTUMOCTI MOKa3aHb 3 YyXUX CriB SK AOoKasiB. 3a KpUMiHaNbHUM npouecyarnbHUM
3akoHogascTBoMm CLUA, oo Taknx nokasaHb HanexuTb Byab-ska iHopmauis, sika He CTOCYETbCS
0ocobUCTMX 3HaHb CBifKa, a € OTPMMaHOIO Bif, TpeTix ocib. Taka 3asBa cBigka 3a3Bu4yain TArHe 3a
cobolo 3anepeyveHHs 3aXMCHUKA iHLIOT CTOPOHM i Cyd MOXe 3abOpOHUTU MPUCSHXKHUM BpaTun Lo
3aaBy Oo ysaru. OpHak i3 3aranbHOro npasuna HegonyCTUMOCTI MOKasaHb 3 YYXMX ChiB K
OOKas3iB € BUHATOK, a came Lue: 3asiBa 0cobu, WO 3Haxogunacss Ha Mexi CMepTi; CMOHTaHHI
BUCOBM — BWUCIOBMK, SKi ocoba pobutb y 3anani, He Makun Yacy Ha X 064ymMyBaHHS; 3asBw,
3pobneHi ceigkoM Mnos3a 3anol cyay i MMCbMOBO YW iHWKM 4YMHOM 3addikcoBaHi (Taki 3asiBu
MOXYTb OyTM npenctaBneHi $£K [okasnm 3a YyMOBM, WO CBIJOK Yy cyai nigTBepauTtb  iX
AOCTOBIPHICTb); 3asiBU TPEeTiX OCi0, AKi MOXYTb BUKPUTU X Y BYMHEHHI MPOTUNPABHOIO AiSiHHS;
OOKYMEHTU, 3anucu, ceigouTea Towo [6, c. 377].

Y ®paHuii NOBHOBaXeHHS 3 KpUMIHanbHOro nepecrigyBaHHs, Harnsgy 3a opraHamu
po3crigyBaHHA Ta KepiBHUUTBA HUMW, NIATPUMKM OOBUHYBaYeHHs B CyAdi Nig 4ac poarnagy
KPMMiHanNbHMX cnpas, KOHTPOSIO 3a 3aKOHHICTIO CYOBUX akTiB, 3abe3nevyeHHss BUKOHaHHSA BUPOKIB
i pileHHa cyooBWMX OpraHiB noknagarwTbcs Ha npokypaTypy. OpraHu npokypatypu y ®dpaHuii
BxoaATb Ao cuctemmn MiHictepctBa toctuuii. NMpokypopu nepebysBatoTb Mig KepiBHULTBOM i
KOHTpPONieM KepiBHWKIB BULIOro piBHA Ta nignopsgkoBaHi MiHicTpy toctuuii. eHepanbHWUiA
npokypop npu KacauiiHomy cyai 3i cBoiM anapatoM nocigae ocobnmee micue B cMCTeMi opraHis
NPOKypaTypu, OCKifbKM NOro dyHKUii obmexeHi BuCTynamm B UbOMy cydi. [lpn KOXHOMY
anensauinHoMmy cydi € reHepanbHUW MPOKYpOp 3i CBOIMW MOMIYHMKAMW, FONIOBHUN 3 SKUX Mae
3BaHHA reHepanbHOro agsokaTta. PecnybnikaHcbki npokypopu (Tak y ®paHuii Ha3uBawTb
NMPOKYPOPIB HWXYOI iHCTaHUji, 0QHaK BOHW MatoTb LUMPOKI NOBHOBAaXXEHHS) nepebyBaloTb npu
BUMpaBHUX cydax i 34INCHIOITb KpUMiHanbHe nepecnigyBaHHs 3a BCiMa KpUMiHanbHUMU
crnpaBamMn B panoHi Aii uboro cygy. BoHn ocobucto abo yepes CBOIX 3aCTyMHUKIB NiATPUMYOTb
06BMHYBayYeHHs B BINbLUOCTI CyAiB NPUCSXKHUX, Y BUNPaBHUX Cygax, a Takox, y pasi notpebu, B
noniuencbknx cygax [7 , ¢. 170-171].0pranm gocygosoro cnigcrea ®paHuii y cBoin SiANbHOCTI
kepytoTbcs HopMmamu KoHctutyuil ®Ppanuii 1958 p., KK ta KIK 3akoHy npo cygoycTtpin,
OppoHaHcy Ne 45, OpraniyHoro 3akoHy «[po crtatyc marictpatypu», 3akoHy ®paHuil «[1po
nocuneHHst 6esnekun i 3axmucty cesoboam ocobm» Big 02.02.1981, MNonoxeHHA NPo XaHgapmepito
Ta paTnikoBaHNMN MDKHapPOOHO-NPaBOBUMWN aKTaMMU.

B Itanii kpumiHanbHe nepecnigyBaHHA 34iNCHIOOTE Nigpo3ainu OenaptameHTy ny6nivHol
6esnekn MBC (30kpema, gupekuii KpumiHanbHOI, NpeBeHLl, aBTOAOPOXKHBbOI, 3aNi3HOOOPOXHBLOI,
NPUKOPAOHHOI Ta nowToBol noniuii).B Itanii, kpim uboro, icHytoTb: Kopnyc gepxasHoi nonidii,
pitoyol y cknagi MBC; Kopnyc kapabiHepiB, Wwo nepebyBae B NianopsaKkyBaHHI MiHICTEPCTB
0060pOHM Ta BHYTPILLHIX cnpas; ®iHaHcoBa reapais, Npu3HayeHa ansa 3abes3neyeHHs 4OTPUMaHHSA
3aKOHIB Y cdpepi eKOHOMIKWM, dhiHaHCIB i Toprieni, nignopsiakoBaHa MiHictepctBaMm obopoHM Ta
diHaHciB, | Tak 3BaHa JlicHa BapTa MiHicTepcTBa CiflbCbKOro rocnogapcTea Ta fniciB, NOKNMkaHa
bopoTnca 3 MopyLeHHAMM 3aKOHOA4aBCTBA MPO OXOPOHY HaBKOMULLHBLOro cepefosuia. Ha
NpakTuLi Taka CTPyKTypa 4YacTo npu3sBoauTb A0 Ay6nioBaHHA B poboTi (ocobnmBo noniudii Ta
kapabiHepiB), NpoTupiy i NnepeknagaHHa BignosiganbHocTi. MNMogibHa cuTyauida, npoTe AeLo MeHLU
BUpaXkeHa, cnoctepiraetbca y  ®panuii, Icnadil, Higepnangax, benbrii 1  iHWKX
3axiAHOEBPONENCLKMX KpaiHax.

Y Hime4unHi 34inCHeHHs KpMMiHanbHOro nepecnigyBaHHA, 30KpeMa NpUUHATTS PilleHHSA
Npo MOro MoYaToOK YM 3aBepLUeHHs, 3'ACyBaHHsA OOCTaBWH cripaBu Ta 30upaHHA [OKasiB €
OCHOBHMM 3aBOaHHsM NpoKypaTypu HimeyunHn. Y cuctemi noginy Bnagu npokypaTtypa €
afMiHiCcTpaTMBHMM BIiOMCTBOM Yy CUCTEMi BUKOHaBYOT Braawn. MNpu uboMy opraHizauiiHo opraHu
NpoKypaTypu HanexaTb A0 CyQOBOI CUCTEMM, a came: B KOXXHOMY CyAi 3aranbHol MiacyaHoCTi €
BignosigHa npokypaTypa. [lpu BepxoBHoMy deaepanbHOMy cyai  YHKUiT  NpokypaTypu
30INCHIOITE  FreHepanbHUn  befepanbHUn  NPOKypop | NignopsiakoBaHi NMomy  deaeparnbHi
Npokypopwn (BCi BOHM Ail0Tb Ni4 3aranbHUM KEPIBHULTBOM MiHicTpa tocTuuii PegepaTnBHOI
Pecny6nikn HimeyunHn (®PH)). MNpu Buwmux cygax 3emni, cygax 3emni Ta AiNbHUYHUX cygax
Ail0Tb BiONOBIOHI MPOKYpPOPW, 3aranbHe KepPiBHULTBO SKUMMU, Y CBOK Yepry, 34IACHIOE MiHICTP
FOCTULIT KOXHOT i3 3emenb; BignoBigHO 3eMenbHe YNpaeriHHA HCTUUIT 34iMCHI0E Harnsg 3a
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opraHamu NpoKypaTtypu Tiel 3emri, Ha SKin BOHW TepuTopianbHO po3TawosaHi [8, c. 151]. Mpu
ubomy KpummiHanbHi 3nouvHM poscnigye noniuis, wo nignopsgkosaHa deaepanbHin Bnagi abo
MinicTpy BHyTpiWHiX cnpas BignosigHoi 3emni. [Noniuia ®PH npautoe y cknagi MiHicTepcTBa
BHYTpIWHIX crnpaB. PefepanbHa KpuMiHanbHa noniuia sk cninbHa cnyxba ®egepadii i 3emens
ctBopeHa B 1951 p. Ang 60poTbbn 3 KpUMIHANBLHOK 3MOYMHHICTIO Ha TepuTopii bepepadii. BoHa
MOXe camMa NpoBaauTX KpUMiHanbHe nepecnifyBaHHs Ha NpOxaHHA 3emenbHoi Bnagu abo 3a
PO3MNOpPAMKEHHAM  hefepanbHoro MiHicTpa BHYTpiWHiX cnpaB. [pn ubomy PepepansHa
KpMMiHanbHa noniuia € ueHTpoM iHpopMauil Ta 3B’A3Ky MK yciMa noniuencbkummn cnyxdamu
Hime4uyunHn i3 3anobiraHHs 3noynHam [7, c. 152—-153].NpaBoBOO OCHOBOK AiSANLHOCTI OpraHis
pocyposoro cnigctea HimewumHun e:KoHctutyuia ®PH 1949 p., ®epepanbHun 3akoH «[1po
cypoyctpin», KIK ®PH, lNonoxeHHa npo opradisauiviHy CTPyKTypy npokypaTypu, [lpasuna
BHYTPILLHBOrO PO3nopsaaKy NPoKypaTypu Ta patudikoBaHi MbKHapoOgHO-NPaBOBi akTy.

Y pamkax iHKBi3ULiNHOT cuctemmn cnigctea (B AKiM CNIACTBO BUKPUBAE 3MOYUHLSA) iCHYIOTb
OBi 6a3oBi Mogeni B3aemogii KpyMmiHanbHOI Noniuii 3 NpoKypaTypolo Ta cydaamu. Y nepulin mogeni
3aranbHUM Harnsg Hag CNiACTBOM 3AIMCHIOE cyd, Yy Apyrin — npokypaTypa. Y kpaiHax 3
PO3BMHEHOI OEMOKpATIED, BracHe, poO3ChigyBaHHSA NPOBOAUTHCA KPUMMIHAMbHOK Moniuielo, a
cyan Ta npokypaTypa He MalTb onepaTMBHUX MOXNMBOCTEM Ansa uboro. [lMepwa mogenb
3aCTOCOBYETLCA B Takmx KpaiHax, ak: ®paHuis, JTiokceMBypr, Icnanis (Ans NeBHUX 310 YWHIB).
Opyra mogensb gie B Itanii, Higepnangax, HimeuwunHi, MopTtyranii [7, c. 166-167].

BucHogok daHo20 QocsideHHs1 [03BONSE y3aranbHUTW: MO-Neplie, y AepxaBax —
yneHax €C piloTb npaBoBi akTW, nNpunHATI €C Ta 4aKi pernameHTyoTb LOiSnbHICTL i3
po3crigyBaHHA 3MOYMHIB,LLO NOCAraloTb Ha NPaBOBUN NOPSAOK KifbKOX KpaiH — ydyacHuub Cotosy.
Mpn UbOMY OOHVMM i3 HaMBaXIMBILLMX HANPAMIB €4WHOT 3aranbHOEBPOMENCHLKOT MOMITUKM
BMCTyNae cnisnpaus 3 nutaHb 60poTbOU 3i 3MOYMHHICTIO. 3a3Ha4YeHUn Hanpsm perynioeTbes
yctaHoB4YMMK aktamun €C, a came — [Jorosopom npo €C 1992 p., AMcTepgamMCbkvuM JOrOBOPOM
1997 p., Hiuubknm porosopom 2001 p., KoHBeHUiE Npo CTBOPEHHA EBPONENCHKOro
noniuencbKoro BiAOMCTBA W akTtamu TeopeTuyHoro npasa. [lpiopyTeTHUMKM 3aBOAHHSAMU
cnisnpadui noniuii Ta cygoBux opraHiB gepxae — yyacHuub €C y KpuMiHanbHO-NpaBoBin cdepi €
NPOTMAIA TSKKMM | OCOBNMBO TSXKKMM 3104MHAaM, LLO CTaHOBMATL Hag3BuYamHy Hebesneky
KpaiHam — 4neHam Coto3y. [ns BWKOHaHHA Bka3aHoro 3aBgaHHs B €C 6yno cTBOpeHo
€Bponeicbke noniuencbke BigoMcTeo — €sponon [8, c. 57].

Mo-gpyre, UuikaBUM € TaKOX HaAykoBi Ta MpaKTMYHI  nigxogu, WO CKManucb Y
3axigHoeBponencbkmx gepxapax Ta CLUA 3 nuTaHb JocynoBoro poscnigyBaHHsA. 30kpema, y
@paHuii nicns NoWwyKOBOro Ai3HaHHA NPOBOAMTLCSA 3MmarasnibHe [OCyAoBe ChnigcTBo, a came:
Cy[OBUKM Criigyunin npunMae cnpasy 4O CBOIMO MPOBALKEHHS W 34INCHIOE 3a yyacTio CTOPIH Aii B
Mexax npea’ssBreHoro npokypopoM o6BMHYyBaveHHA. Y HimeyunHi gocynose  cnigcteo
NPakTUYHO BIACYTHE — Yy MOLUYKOBOMY PO3CrigyBaHHI NpO 3acTOCYBaHHA 3axodiB Mpumycy 1
neranisauii gokasis npurMmae cnigumii cygasa. | Xoya BiH nepiogndHo BCTynae B npouec 3a
KNOMOTaHHSIM CTOpiH, NPOTe He NpurMMae cnpasy A0 CBOro NpoBafXeHHsA. Y BenukobputaHii Ta
CWA noniuencbke po3scnigyBaHHs B3arani He BBaXKaeTbCHA KpUMiHaNbHO-NpoLecyasibHO
AISANbHICTIO N 3[INCHIOETLCA B aAMiHICTpaTMBHOMY nopsagky. [Mpu uboMy AiSnbHICTL  noniuii
perynioeTbcs MNpaBUNoM MO BUKITOYEHHIO [0KasiB, OTPUMAHWX 3 MOPYLUEHHAM HanexHol
npoueadypw. binbw TOro, puONYHO nonNiUis Ta npokypaTypa AiloTb $SK CTOPOHM, LWO
«MNOCTaBMAKTLY MaTepian ons 4OCy4oBoro poarnagy [4, c. 635].

Mo-TpeTe, NpUxoauUMO A0 EANHOIO MOSIOXEHHS NPO Te, WO Y CBITi iCHYIOTb ABa NPOBigHUX
«HauioHanNbHMX» TUMW KPUMIHaNbLHOrO Npouecy: POMaHO-repMaHCbKUA | aHrocakCoHCbkui. MNpu
LUbOMY, SIK BCTAHOBMEHO Yy pes3ynbTaTi creuianbHUX HayKoBUX AOCAiAKeHb, OAHUM i3 OCHOBHMX
PO3XOMKEHb MK HUMW € NepeBaXkHe 3Ha4YeHHs B KpUMiHanbHOMY npasi abo 3akoHoaaBscTea, abo
CcynoBoOI NpakTuku. lMopsia 3 uuMM HeobXigHO BM3HATK, WO B OCTaHHIM 4ac, HamiTuracb 4iTka
TEeHOEHUiA WOoaAo 30MMKEHHSA UMX NPaBOBUX CUCTEM, a camMe — SKWO B POMaHO-repMaHCbKoOMY
npaei 3poCTae HOPMOTBOPYA POfib CYAOBOI MPAKTUKW, TO B [Aep)XaBax aHrnoCakCOHCLKOro
CrnpsiMyBaHHS — 3aKOHOAABCTBA, MPW LbOMY CyA 3 OopraHa npaBOTBOPYOCTi TPaHCHOPMYETLCS B
opraH npaBO3aCTOCOBHWUA. 3ayBaXMmoO, O 3 MO3MUil «ICTOPMYHOI» TUMOMOrii, BCi Cy4acHi
KpMMiHanbHO-NpoLecyanbHi CUCTeMN B AEMOKPATUYHOMY CYCNinbCTBi BIQHOCATLCS A0 NyO6nivHo-
NMO30BHOrO 3MararnbHOro TuMy, B AKOMY 3abe3nevyloTbCa SK NPUBATHI, TaK i CyCcninbHi iHTepecu.
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Mpn ubOMY NOLWIYKOBI 3acagu npuTamaHHi No4yaTKOBOMY eTany MnpOBaKeHHs y cnpasi, a
3MararnbHicTb — 34e6iNbLIOoro AOMIHYE Y HACTYNHUX CTagisix.

Mo-yeTBeEpTE, BUKMAAEHI TEOPETUKO-NMPUKNIAZHi NigxoguM Ta MO3UTUBHUW 3apybiKHMIA
AOCBIf 3 NUTaHb PO3CridyBaHHA 3M0YUHIB, Y TOMY YACH B MEHITEHLiapHMX YCTaHOBax, W cknanv
MEeTOOONOorMYHe MNIArPYHTA Mpu  BU3HAYEHHI Ta OOrpyHTYBaHHI HaykoBO O6r'pyHTOBaHMX
Npono3uuin, CNpSIMOBaHMUX Ha yOOCKOHANEeHHsS NpaBoBOro MexaHiamy AOCYy40BOro po3cnigyBaHHs
B YKpaiHi.
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INTERNATIONAL APPROACHES OF INVESTIGATION OF CRIMES ACCOMPLISHED ARE IN
ESTABLISHMENTS OF IMPLEMENTATION OF PUNISHMENTS

O. BATIUK

Relevance of a subject of a research | am that according to judicial and investigative
practice annually in Ukraine in penal institutions for the last four years increased by 45%; over
93% from total of crimes which are committed in institutions of penal system are made in
institutions of performance of punishment in the form of imprisonment (mainly in men's institutions
of the average and maximum level of safety); about 35% of crimes which are committed in penal
institutions make violent crimes. At the same time latency of the violent penitentiary crime
directed to physical integrity, sexual advantage, a mental condition of the person represents
nearly 90% [1, 56-59, 109]. Therefore, we practically do not know a real picture of degree of
"criminal contamination" of convicts in places of detention. At the same time as the international
practice demonstrates that, annually in penal institutions of the United States of America (USA)
there are not less than 50 mass riots (revolts) and group nepovinoveniye of convicts, the majority
of which is followed by taking of hostages and destruction of property, and commission of crimes
of different weight. In turn, the termination of mass riots at any cost causes death both convicts,
and the staff of penal institutions. The greatest problems with commission of crimes in penal
institutions in the modern world have the countries of Latin America. The prison system of almost
all Latin America is in crisis which, according to numerous experts, is caused by three reasons -
overpopulation of penal institutions, influence of organized criminal communities and lack of the
state investments [2, page 43].
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It is important to note that in edition of the European penitentiary rules the changed
accents and priorities what does not reduce at all the importance of traditional values which are
the cornerstone of these rules, but displays profound changes which took place in mood of
people and the practician of penal institutions. Priority decisions in these rules are put in six main
principles which are their cornerstone. These principles personify a concept of humanity, respect
of human dignity, a social orientation and management efficiency which is defining for accurate
and effective functioning of modern penal systems. They provide to these systems all necessary
attributes of the ethic social organization which is positively displayed at the level of keeping of
convicts, maintenance of the status of personnel and a justification of hopes of civilized society
concerning need of appropriate functioning of penal institutions [3].

Today penitentiary systems of foreign countries on the first place put personnel, modern
free for chamber communication of convicts, complicates work of personnel. Respectively, big
coordination is necessary, the personnel are guilty to understand better the purpose of corrective
influence uvjyazneny and the role in this process. Selection of workers, their studies and
achievement of those high standards by them to which guilty to answer personnel of penitentiary
services, is a prime task of penitentiary administration.

It should be noted that problems of prevention of crime by bodies and DPTS institutions of
Ukraine traditionally draw to themselves close attention of scientists, especially since separation
of penitentiary department from the Ministry of Internal Affairs of Ukraine (in 1999). In the
scientific plan works of domestic and foreign scientists which represent different branches of
scientific knowledge are especially interesting: Yu. M. Antonyana, L. V. Bagrya-Shakhmatov,
O. M. Bandurka, M. P. Barabanova, V. S. Batirgarevo, |. G. Bogatiryov, M. G. Verbensky,
P. A. Vorobya, V. O. Glushkov, V. V. Golini, B. M. Golovkin, V. K. Grishchuk, I. M. Danshina,
S.F. Denisov, T. A. Denisovoi, O. M. Dzhuzhi, A. I. Dolgovoi, V. M. Dryomin, O. O. Dudorov,
. P. Yemelyanov, A. P. Zakalyuk, A. F. Zelinsky, O. G. Kallman, I. |. Karpetsya, V. V. Kovalenka,
. G. Kolba, O. M. Kostenko, V. M. Kudryavtsev, I. P. Lanovenka, O. M. Litvak, O. M. Litvinov,

V. Longeeva, O. A. Martynenko, P. P. Matishevsky, M. I. Melnik, V. A. Mislivy,

P. Mikhaylenk, S. S. Miroshnichenko, A. A. Muzyki, D.Y. Nikiforchuk, V. |. Osadchy,
. O. Radov, A. V. Savchenko, O. V. Starkov, V. V. Stashis, A. H. Stepanyuk, V. Ya. Tatsya,
. M. Trubnikova, V. O. Tulyakov, G. A. Tumanov, P. L. Fris, Yu. O. Frolov, M. |. Havronyuka,
. B. Shabanov, V. I. Shakuna, V. E. Yuzhanina, N. M. Yarmish, O. N. Yarmisha, S. D. Yatsenka,
M. M. Yatsishina and other researchers. Despite of a significant amount of works from the called
perspective, we have to note full authority that the question of introduction of foreign experience
in practice of investigation of the crimes committed in penal institutions was investigated by only
superficially certain scientists: A.V. Ishchenko, N. V. Karpenko, V. A. Sas, M. M. Serbin.

Statement of a task. We consider expedient by the analysis of foreign scientific sources
and the corresponding information reviews in the sphere of functioning of penal institutions of a
number of the countries to investigate foreign investigation of crimes which are committed in
penal institutions.

Statement of the main material. The approaches noted teoretiko-metodologichni fully
belong to the maintenance of questions which are connected with studying of foreign positive
experience of investigation of the crimes committed in penal institutions. Let's notice that in this
direction also legal practice by the abroad is rather important.

Deserves in this regard attention of experience of some European states. According to
provisions §314 the Code of Criminal Procedure of the Federal Republic of Germany (a plot of
Germany), the appeal complaint can be made both in writing, and orally with a drift to the protocol
of court session. Besides, if the complainant is kept under guard (in particular, in corrective labor
colony), he has the right to submit the oral appeal by a drift it to the protocol of the corresponding
local judge in the place of contents (§ 299 Codes of Criminal Procedure of Germany) [3, page
621]. Yes, according to Art. 20 of the Code of Criminal Procedure of the Republic of Lithuania
and the Code of Criminal Procedure of Georgia, proofs the actual data and information submitted
in accordance with the established procedure which confirm admit court or disprove
circumstances which matter for business [3, page 656]. At the same time, in a different way ways
in this context went in the Republic of Estonia, namely - to the Code of Criminal Procedure the
absent concept "proof", and the list of types of proofs is only provided [3, page 6586].

<WEU<O<
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Besides, as O. Yu. Tatarov established, the analysis of the legislation of the countries of
the former Soviet Union gives the grounds to claim that sources of their criminal procedural law
are not limited only to norms of the Criminal Procedure Code. Also the provision of the
Constitution, the decision of judicial authorities, the international contracts and so forth objectively
concern to them [4, page 557] that is important from the review of the fact that in penal
institutions of Ukraine foreign convicts who committed the so-called continued crimes on whom
investigation is conducted according to the special procedure provided by chapter 43 of the Code
of Criminal Procedure of Ukraine "The international legal aid at carrying out procedural actions"
keep. In particular, are carried to sources of criminal procedural law in the Republic of
Kazakhstan: The constitution, the Constitutional laws Codes of Criminal Procedure, the
international contracts, other obligations of the Republic of Kazakhstan, and also the resolution of
the Constitutional and Supreme Vessels (according to h 2 century of 1 Code of Criminal
Procedure of Ukraine, the criminal procedural legislation of Ukraine consists of the relevant
provisions of the Constitution of Ukraine, international treaties, consent to which obligation is
provided by the Verkhovna Rada of Ukraine, this Code and other laws of Ukraine).

To criminal procedurally legislation of Latvia as it follows from contents of Art. 1 of the
Code of Criminal Procedure, only this Code belongs.

Let's notice that to the teoretiko-priklayena also other directions of reforming of pre-judicial
investigation, including in the sphere of performance of punishments which take place in the
former Post-Soviet republics matter. In particular, in Georgia and Latvia the prosecutor at the
same time is also body of pre-judicial investigation, and carries out function of supervision of
criminal implementation [4, page 565].

In Art. 82 of the Code of Criminal Procedure of the Republic of Moldova the person who
participates in this investigative action is called "the procedural assistant".

In Art. 49 of the Code of Criminal Procedure of Republic of Belarus definitely that in case
at initiation of legal proceedings of the basis for recognition of the person by the victim absent,
this decision is made immediately after establishment of the corresponding bases.

In Art. 81 of the Code of Criminal Procedure of Armenia rather in details affirmed rights
and the witness's duties.

As O. Yu. Tatarov, in view of decay of some provisions of pre-judicial investigation about it
drew a conclusion that were not repaid, when updating the domestic legislation it is necessary to
combine deliberately the standards accepted in legal systems of foreign countries with acquisition
of the existing Code of Criminal Procedure of Ukraine as the majority of its hole and institutes,
including with the acquired changes and additions, is checked by practice and is recognized
rather effective [4, page 584].

Not less interesting and instructive in this regard there is also an experience of criminal
and procedural activity of the Western European countries and the USA. In particular, by the
legislation of Italy takings prisoner, removal of information from communication channels, in some
cases recording of testimony, control of observance of terms of pre-judicial implementation is
exercised by the special judge from the previous investigation (GIP) [5, page 672].

Powers of jurisdictional character during pre-judicial investigation by the legislation of
France it is also provided to the judge on freedoms and the conclusion who was entered by the
Law of June 15 in 2000 No. 2000-516 "About protection of a presumption of not guilt and the
rights of the victim" [5, page 672-673].

In the countries with competitive model of criminal process (such as the USA or Great
Britain), the party of protection is absolutely independent assembled proofs including indications,
from the party of charge, at the same time can bring together them as independently, and with
involvement of private detectives.

We consider that the party of protection in domestic criminal implementation also has to
be balanced in the rights with the party of charge concerning granting in court of proofs in the
form of the indications or explanations collected by it. Near it it should be noted that the indication
from what others have told is rather contradictory institute of criminal implementation as it was
unknown to until recently Ukrainian criminal procedural law. It came to us from criminal
procedural law of the USA in which the whole theory of admissibility of indications from what
others have told as proofs is developed. By the criminal procedural legislation of the USA, any
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information which does not concern personal knowledge of the witness belongs to such
indications, and is received from the third parties. Such statement of the witness usually pulls for
itself denial of the defender of other party and the court can forbid jurors to take this statement
note. However from the general rule of inadmissibility of indications from what others have told as
proofs there is an exception, namely it: the statement of the person which was on the verge of
death; spontaneous statements - statements which the person does in hollow, without having
time for their considering; the statements made by the witness out of the courtroom and in writing
or are otherwise recorded (such applications can be submitted as proofs provided that the
witness in court will confirm their reliability); statements of the third parties which can expose
them in commission of illegal act; documents, records, certificates and so forth [6, page 377].

In France of powers from criminal prosecution, supervision of bodies of investigation and
the management of them, supports of charge of court during consideration of criminal cases,
control of legality of judicial acts, ensuring performance of sentences and the decision of judicial
authorities rely on prosecutor's office. Bodies of prosecutor's office in France are a part of the
system of the Ministry of Justice. Prosecutors are supervised also control of heads of the highest
level and are subordinated to the Minister of Justice. The Attorney-General at Court of cassation
with the device takes the special place in system of bodies of prosecutor's office as its functions
are limited to performances in this court. At each Court of Appeal there is an Attorney-General
with the assistants, main of which has a rank of the general lawyer. Republican prosecutors (so in
France call prosecutors of the lowest instance, however they have large powers) are at
correctional courts and carry out criminal prosecution behind all criminal cases around action of
this court. They personally or through the deputies hold charge of most juries, of correctional
courts, and also, in case of need, in police vessels [7, page 170-171]. Bodies of a pretrial
investigation of France in the activity are guided by standards of the Constitution of France in
1958, KK and the Code of Criminal Procedure of the Law on judicial system, Ordonansu No. 45,
the Organic Law "About the Status of a Magistracy", the Law of France "About strengthening of
safety and protection of freedom of the person" of 02.02.1981, the Provision on gendarmerie and
the ratified international legal acts.

In Italy criminal prosecution is carried out by divisions of Department of public safety of the
Ministry of Internal Affairs (in particular, directorates criminal, preventions, road, zaliznodorozhne,
boundary and post police). ltaly, besides, exists: The case of the state police operating in
structure of the Ministry of Internal Affairs; The Case of carabineers that is under supervision of
the Ministries of Defence and Internal Affairs; The Financial guard intended for ensuring
compliance with laws in the sphere of economy, finance and trade, subordinated to the Ministries
of Defence and finance and the so-called Forest guards of the Ministry of Agriculture and the
woods designed to fight against violations of the law about environmental protection. In practice
such structure often leads to duplication in work (especially polices and carabineers),
contradictions and transposition of responsibility. The similar situation, however something is less
expressed, is observed in France, Spain, the Netherlands, Belgium and other Western European
countries.

In Germany of implementation of criminal prosecution, in particular making decision on its
beginning or end, clarification of the facts of the case and collecting proofs is the main task of
prosecutor's office of Germany. In system of division of the power the prosecutor's office is
administrative department in system of executive power. At the same time organizationally bodies
of prosecutor's office belong to judicial system, namely: in each court of the general jurisdiction
there is the relevant prosecutor's office. At the Supreme federal court of function of prosecutor's
office carry out the general federal prosecutor and federal prosecutors are subordinated to it (all
of them act under the general guide of the Minister of Justice of the Federal Republic of Germany
(FRG)). At the supreme courts of the earth, vessels of the earth and local vessels the
corresponding prosecutors act, the general management of which is performed, in turn, by the
Minister of Justice of each of lands; respectively the land justice department exercises
supervision of bodies of prosecutor's office of that earth on which they are territorially located [8,
page 151]. At the same time Criminal crimes are investigated by police which is subordinated to
the federal authority or the Minister of Internal Affairs of the respective earth. The police of
Germany works as a part of the Ministry of Internal Affairs. The federal criminal police as the
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general service of Federation and Lands is created in 1951 for fight against criminal crime in the
territory of federation. It can carry out criminal prosecution at the request of the land power or
according to the order of the federal Minister of Internal Affairs. At the same time the Federal
criminal police is the center of information and communication between all police services of
Germany from prevention of crimes [7, page 152-153]. A legal basis of activity of bodies of a
pretrial investigation of Germany an e:konstitution of Germany in 1949, the Federal law "About
Judicial System", the Code of Criminal Procedure of Germany, the Provision on organizational
structure of prosecutor's office, Regulations of prosecutor's office and the ratified international
legal acts.

Within inkvizitsionny system of the investigation (in which the investigation exposes the
criminal) there are two basic models of interaction of criminal police with prosecutor's office and
courts. In the first model the general supervision over the investigation is exercised by court, in
the second - prosecutor's office. In the countries with the developed democracy, actually,
investigation is made by criminal police, and courts and prosecutor's office have no operational
opportunities for this purpose. The first model is applied in such countries as: France,
Luxembourg, Spain (for the ranks defined the evil). The second model works in Italy, the
Netherlands, Germany, Portugal [7, page 166-167].

Conclusion of this research allows to generalize: first, the legal acts adopted by the EU
and which regulate activity from investigation of crimes which encroach on a legal order of
several member countries of the Union work in EU member states. At the same time cooperation
on fight against crime acts as one of the most important directions of uniform all-European policy.
Noted direction is regulated by enactments of the EU, namely - the Contract on the EU in 1992,
the Amsterdam contract in 1997, the contract of Nice in 2001, the Convention on creation of the
European police department and acts of the theoretical right. Counteraction to heavy and
especially serious crimes which constitute extreme danger to Union member countries is priority
tasks to cooperation of police and judicial authorities of the states - participants of the EU in the
sphere criminal and legal. For performance of the specified task in the EU the European police
department - Europol was created [8, page 57].

Secondly, also scientific and practical approaches which developed in the Western
European states and the USA concerning pre-judicial investigation are interesting. In particular, in
France after search inquiry the competitive pretrial investigation is held, namely: the investigator
accepts business to the implementation and carries out with the assistance of the parties of
action within the charge brought by the prosecutor. In Germany the pretrial investigation is
practically absent - in search investigation about application of actions of coercion and
legalization of proofs the investigative judge accepts. And Though he periodically enters process
behind the petition of the parties, however does not accept business to the implementation. In
Great Britain and the USA police investigation is not considered criminal and procedural activity
at all and is conducted administratively. At the same time activity of police is regulated by the rule
on an exception of the evidence obtained with violation of the appropriate procedure. It is more
than that, legally the police and prosecutor's office work as the parties which "deliver" material for
pre-judicial consideration [4, page 635].

Thirdly, we come to the only provision that in the world there are two leading "national"
types of criminal process: romano-German and anglosaksky. At the same time, as it is
established as a result of special scientific research, one of the main divergences between them
overwhelming value has the criminal right or legislations, or jurisprudence. Near it it is necessary
to recognize that recently, the accurate tendency concerning rapprochement of these legal
systems was outlined, namely - if in the romano-German right the rule-making role of
jurisprudence, then grows in the states of anglosaksky aspiration - the legislation, at the same
time the court from body of law-making is transformed to body right applicable. Let's notice that
from a position of "historical" typology, all modern criminal and procedural systems in democratic
society belong to public claim competitive type in which both private, and public interests are
provided. At the same time the search principles inherent in the initial stage of implementation on
business, and competitiveness - mostly dominates in the following stages.

Fourthly, are stated teoretiko-prikladn_ approaches and positive foreign experiment on
questions of investigation of crimes, including in penal institutions, and put the methodological

35



KNOWLEDGE*EDUCATIONLAWMANAGEMENT Nel (17) 2017

soil during the determining and justification of the evidence-based offers directed to improvement
of a legal mechanism of pre-judicial investigation in Ukraine.
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