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POKRZYWDZONY W WYNIKU PRZESTEPSTWA:
CHARAKTERYSTYKA WIKTYMOLOGICZNA

W artykule sg rozpatrywane zagadnienia dotyczace
kryminalno-prawnych zasad mechanizmu czynu przestepczego, roli i
miejsca w nim oraz opracowania wiktymologicznej sytuaciji
pokrzywdzonego (ofiary) podczas popetnienia czynu spotfecznie
niebezpiecznego. W artykule okreslono problematyczne obszary oraz
zaproponowano naukowo uzasadnione podejscie ich rozwigzania.
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The article considers issues relating to criminal legal bases of
the mechanism of criminal assault, the role and place in it and create
a victim situation victim (victim) in the Commission of a socially
dangerous act. Defined the problem points outlined the scope of the
research proposed and scientifically justified measures for their
resolution.
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NOTEPNINUA BIO 3NOYUHY: BIKTUMOJOIYHA XAPAKTEPUCTUKA

B cTaTtTi po3rnsHyTi NUTaHHSA, WO CTOCYTLCA KPMMiHANbLHO-MPaBoOBMX 3acaj MexaHiamy
3MI0MMHHOIO NOCAraHHSA, Poni i MiCUst Yy HbOMY Ta CTBOPEHHI BIKTUMOSOrYHOI CUTyaLil noTepninoro
(kepTBM) MpU BYMHEHHI CycninbHO Hebe3neyHoro AisiHHA. BusHayeHi npobnemHi MomeHTu 3
0O3HA4YeHol TeMaTuKn AOCHIMXKEHHS Ta 3anpornoHOBaHO HAyKOBO OBrpyHTOBaHi 3axoau LWoAo ix
BUPILLEHHS.

Knroyoei crnoea: noTepninuin; >kepTBa; 3MN04YMH; 0coba; nocaraHHd; MOBeiHKa;
KpMMiHanbHO-NpaBoBi 3axodu.

lMocmaHoeka npo6siemu. BignoBigHO OO0 YMHHOMO KPWUMIHANbHOrO MpouecyanbHOro
3aKoHodaBcTBa YKpaiHW, OAHMM i3 Y4YacCHUKIB KPUMIHaNbLHOrO MPOBa[KEHHS € noTepninuin,
MOHATTA SIKOro BM3HayeHo B CcT. 55 KpuMiHanbHoro npouecyansHoro kogekci Ykpainn (gani KrK
Ykpainu) [1]. 3okpema, noTepninvm y KpuMiHansHoMy npoBafkeHHi Moxe byTn (isnyHa ocoba,
AKIN KPUMiIHaNbHUM NPaBOMOPYLUEHHAM 3aBOaHO MoparibHOi, isnyHOT abo MarHOBOI LWKoAM, a
TakoX topuanyHa ocoba, AKi KpMMiHaNbHUM NPaBONoOpPYLUEHHAM 3aBAaHO MavHOBOI Koy (4. 1
cT. 55 KIK VYkpainn). lMpu uboMy BaxnvMBOW Yy 3B'A3Ky 3 UMM BapTO BW3HATM MNO3MLIIO
3aKoHOdaBLs, 3rigHO 3 koK MNpaBa i 000B’A3KM MOTEPMNINOro BUHWKAOTL B OCOOM 3 MOMEHTY
nodaHHs 3asiBX NPO BYMHEHHS LWOAO Hel KpMMiHanbHOro npasornopyleHHs abo 3assu npo
3anyyeHHsa 1 4o npoBafXeHHs sk noTepninoro (4. 2 cr. 55 KIK YkpaiHu), BpaxoByouu, Lo
BignosigHo 4o BumMor cT. 216 KIK YkpaiHu KpumiHanbHe NpoBafXeHHS NOpyLUyETbCA He LOoAo
BMHHOT OCOOW Y BYMHEHHI 3N104MHY 0CObu, a No AaHOMY HOPUANYHOMY (DaKTy.

Ak 3 uboro npusogy 3aysaxunu HO. B. bayniH T1a B. |. Bopwucos, notepninum y
KpMMiHansHOMy npoueci YKpaiHun BM3HaeTbca ocoba, Sk wkoda 3aBaaHa 6esnocepefHbo
3M04YnHOM. [nTaHHA Npo Ue B Teopii KpUMIHANbHOrO Npouecy BUHUKAE Y 3B’A3KY 3 TUM, LWO
3M104NH Ma€e aHTUCYCMINbHY CPSAMOBAHICTb, a OTXXe 3aBXAM 3aBAa€ LWKOAW CYCMiNbCTBY B LiNIOMY,
OKpeMuM cycninbHUM rpynam i rpomagsHam [2, c. 106].

Mpn ubOMYy 3a BITYN3HSAHOK OOKTPUHOK KPUMIHANBLHOrO npasBa KOXHUK 3M0YMH 3aBXau
nocsirae Ha BignoBIAHI CyCNiNbHI BiGHOCUHMK, WO BUHUKAOTL y Aepxasi [3, ¢. 133—134]. Buxogaum
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3 UbOro, B LUMPOKOMY PO3YMiHHI MOTEPNINIUM Crig BBaXXaTW KOXHOrO, XTO BCTyNa€e B CYCNIfbHI
BigHOCWHK [2, c. 1086].

Ak cBiguMTb NpakTMka Ta pe3ynbTaTu cheuianbHUX HaykoBUX AOCHIOKEHb, Y 3MiICTi
3a3Ha4YeHUX CyCNiflbHUX BIOHOCWUH, MOB’A3AHWUX i3 BUHWKHEHHAM Takoro pUAMYHOrO hakTty, siK
BYMHEHHS 3MOYMHY, BaXNMBE MicLe 3anmae noTepninuin.

Ha nepekoHaHHsa A. 1. 3akantoka (i ue He BUKIMKae 0cobnMBMX 3anepeyeHb), CTBOPEHHS
KPUMIHOreHHOI cuUTyauii, WO CNpUAE BUYMHEHHIO 3MOYUYMHY, YacTO 3anexnTb He nuwe Big ocobu,
ska KMOro BYMHAE, | 30BHIWHIX YMOB, a W MOBEAiIHKM MOTEPNIfnoro, Moro HeobepexHOCTI,
amoparnbHux abo npoTunpasHux gin [4, c. 313].

Tomy Ansa BUBYEHHS POMi KOHKPETHOI XUTTEBOI CUTYaLiT BUMHEHHS 3MI0YMHY (@ came BOHa
nopoaxye topuanyHui gakt [5, c. 240] HeobxigHa KpuMMiHOMOriYHa Ta BIKTMMOMOriYHA OLiHKa
noBeiHKK NoTepninoro.

3a3HayeHi 0OOCTaBMHM Ta HU3KA He3'dCOBaHMX [AOCi Ha HAyKOBOMY PpiBHIi MUTaHb W
obymoBurna Bubip ob’ekta Ta npeameTa Uiei HAayKOBOI CTaTTi, @ TaKOX BM3HA4MnuU i rofnoBHe
3aBOaHHA — 3’'AcyBaTW 3MICT KpWUMiHANbLHO-NPaBOBMX 3acaj BMBYEHHA OcCobW Ta noBefdiHKu
noTepninoro (kepTen) 3rI04MHHOIO NOCATaHHS.

Mpn uboMy, Nig AaHUMK 3axog4aMu, BpaxoBykouu, Lo B 3aranbHin i Ocobnuein 4actuHi
KpuminanbHoro kogekcy (KK) YkpaiHm MICTUTbCA 3HayHa KinbKiCTb cTaTel, B SKMX MOBa
besnocepenHbO BeaeTbes npo notepninoro (ct. 37, 38, 43, 112, 115, 121 KK Ykpainn) [6], ane
He [aeTbCA 3aKOHOA4aBYe BM3HAYEHHA UbOro MOHATTH, Yy [AaHii HaykoBin  po3pobui
po3rnagaloTbCsi OCHOBOMOMOXKHI MigX04n 3akOHOAABLS, WO CTOCYHTLCS 3MICTy 00’ekTiB NpaBoBOT
oXxopoHK (4. 1 cT. 1 KK YKpaiHn), mexaHiamy ix 3axucty (4. 2 cT. 1, CT. 2, CT. 65 Ta iH.), a TakoX
NPUTArHEHHA A0 KPUMiHaNbHOI BiANOBIAANbHOCTI BUHHUX Y NOCSAraHHi Ha ui o6’ektn ocib (ct. 18—
22, 23-25, 50-51 KK Ykpainu Ta iH.).

CrtaH pocrnigxeHHs. Pe3ynbTaT BUBYEHHSI HAyKOBOI NiTepaTypu nokasanu, LWo NUTaHHS,
NoOB’sI3aHi i3 ponmn Ta MicueM NoTepnifioro y MexaHiaMi BYMHEHHI 3rT04NHY, Y Pi3Hi Yacu akTUBHO
3anMmManucs Taki BiTYM3HAHI Ta 3apybikHi Haykosui, ak: 0. B. baynin, B. |. Bopucos, B. B.
Bacunesuy, B. @, Bepxam, M. Bonbdranr, I". 'eHTix, B. B. lNoniHa, b. M. NonoekiH, O. M. [xyxa,
I. Opankin, A. 1. 3akantok, . C. Oarens, B. A. dy6poeHun, B. O. KoHoeanos, B C. MiHcbka, €.
M. Moicees, O. M. JlutenHos, C. B. lMNony6iHcbka, B. O. Tynsakos, J1. E. ®attax, B. ®paHk, M.
®pen, B. |. WakyH, I". . lWHanaep Ta iH.

3asHayeHi Ta iHWi AOKTPUHAmNbHI PO3pO6BKM BIKTMMOMOMYHOrO CrpsIMyBaHHS W CKranuv
MEeTOO0SOrYHE NIArPYHTSA L€l HAyKOBOT CTaTTi.

Buknag OCHOBHMX MOMOXeHb. 3aranbHOBU3HAHUM Y KPUMIHONOrIT € Nigxia, BianoBigHO 0o
AKOrO Yy KOXHOMY BWMNAAKYy BYMHEHHS 3MOYMHY | 3'iCyBaHHA MOr0 MPUYMHHOIO KOMMSIEKCY
HeobXiAHO BCTAHOBUTU, Yepes3 siki caMe BYMHKU MOTEpnifioro i B SIKOMYy camMe HarnpsiMi KOHKpeTHa
XUTTEBa CUTyauisl BNMMBAE Ha 3MOYMHUA, 30Kpema CTBoproBana CrnpusaTnvBi YMOBU ANS MOro
HeraTuBHUX BYMHKIB [4, c. 313]. lpoTe, OoCi, BpaxoBytO4M BiACYTHICTb BU3HAYEHHS NOTEPninoro y
ynHHoMy KK YkpaiHw, 34icHUTUM ue y KpuMMiHanbHOMY npasi He Tak npocTo. I3 cuTyadii, wWo
cknanacs, ik obrpyHtoBaHo nponoHytoTb B. |. Bbopucos, B. C. Batuprapeesa ta M. B.
CeHatoposB, rinoteTM4Ho € ABa Buxoau — abo peuenuitoBaT BU3HAYEHHSA MOTEPNINOro, LWO
HagaHo y KIIK VYkpaiHu, abo cdopmynioBatm Bu3HA4eHHsA, Ake 6 Bigobpaxano came
KpMMiHanbHO-NpaBoBY Npupoay notepninoro [2, c. 33].

3 ornagy uboro, Aye BaXNMBO Ha HayKOBOMY PiBHi OBrpyHTyBaTh TOM YW iHWIMK Nigxia,
LLO MPOMOHYETLCA Y 3B'A3KY 3 UMM Ha OOKTpUHAnNbHOMY piBHi. Tak, y cneujianbHin nitepaTypi
HaBOAMTbLCA MepeKkoHNMBa aprymeHTauis Wwoao HenpunycTMMOCTI OTOTOXHEHHSI NOTepninoro Big
3M104UHY Y KpMMiHanNbLHO-NPaBOBOMY i NpoLecyansHoMy acnekrax [7, c. 230].

3asHayeHa no3uuUis TPYHTYETbCA Ha TOMYy, WO HajaHa Yy KpuUMiHarnbHOMY
npouecyanbHomy 3akoHi (cT. 55 KIK Ykpainn) gediHiuis noTepninoro, MoXmMBo AOCUTb MOBHO i
YiTKO XapakTepusye Moro sik cyb’ekta KpuMiHanbHOro npouecy, ane BOHa Adaneka Big noTtpeb
KpMMiHanNbLHOro npasa i He NigxoanTb NS BU3HAYEHHS NOTEpPninoro Bif 3f04MHY, ANs SKOro, no-
nepwe, € 6angyxuin akt MOro BM3HAYEHHSA B SKOCTI Takoi MmpouecyarnbHoi dirypy opraHom
AOCY[AOBOro po3crigyBaHHA YW CydoM; Mo-Apyre, 3aHaAToO OOMEeXeHWM BUSABMASETbCS KOMO
coujanbHux cyb’ekTiB, OKpecreHux npouecyanbHUM 3aKOHOM, i nepesnik pisHMX BWAIB LUKOAW,
3anojisiHHA Kol Hajae npaBo BM3HaBaTu cyb’ekta B AkocTi noTepninoro [8, c. 154—-155].
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Came Take GadeHHs uiel npobneMaTukn SO3BONUMNO HayKOBLUSAM 3pOOUTU BUCHOBOK MPO
MOXINUBICTb Ta, OAHO3HAYHO, HEOOXIAHICTbL BUAINEHHS NOTEPNINIoro ik CaMoCTIMHOT KpUMiHaNbHO-
NpaBoOBOi KaTeropii y pakypci TpbOX BiJOMUX BMMIpPiB — aKCionori4yHOro, rHOCEOMOoriYyHoro Ta
npakceornorivyHoro [2, c. 34].

Y CBOW 4epry, O3HayeHa HaykoBa MO3uLis cTana AoOaTKoBUM aprymeHtoMm i npu
3’cyBaHHi y AaHi HaykoBi po3pobui 3MiCTy KpMMiHanbHO-MpaBoOBUX 3acaj BMBYEHHS ocobu Ta
noBeAiHKN NOTEPNINOro (XepTBu) 3r0UNHY.

3akoHO4aBCTBO YKpaiHW Npo KpUMiHarbHY BiAnosigarbHICTb, rOBOPSAYM NpO NOTepninoro,
B GinbLlOCTi BUNagkiB Mmae Ha yBasi ocoby, skin 3anogisiHa disnyHa abo iHwa wkoaa, HesanexHo
BiJ TOro, 44 BWM3HAHO BOHA MOTEPNIIUM Yy BCTAHOBIEHOMY KpUMiHANbLHO-NpoLecyansHOMY
nopsiaky, 4YMm Hi. | TyT BaxnMBO BWM3HAYUTM KONo npobnem noTeprninoro Bi4 3MOYMHY,
BijOOpaXeHNX y HOpMax KpWUMiHaNbLHOro Ta KpWMiHanbHO-NpoLecyarbHOro npaea: MOHATTS
noTepninoro; Noro npouecyarnbHe ctaHoBuLle [9, ¢. 51]; Bnnue noro ocobuctocTi i noeefiHkn [10]
Ha KBanigikauito 3MOYMHY i CTyMiHb, XapakTep i Mipy BiAMNOBIAANbHOCTI 3MOYMHUSA; OPUANYHO
3Ha4YMMi BiJHOCUHWN MK 3MOYUHLIEM | XXePTBOIO; BUHY NOTEPMINOro; MOro CTaH y MOMEHT 3M104MHY.

Mopsa 3 uuMm, UiNMA KOMMMEKC NUTaHb, MOB’SiI3aHMX 3 BiOLWKOOYBaHHAM LUKOON B
pes3ynbTaTti BUYMHEHHST 3M0YMHY, PEerynioeTbCca B LMBINIbHOMY 3akOHOOABCTBI. Tak, Hanpwuknag, y
LinsinbHOoMy Kogekci (LK) YkpaiHu € cneuianbHa HopMa nNpo BpaxyBaHHS BMHW NOTEPNINOro npu
BUPILLEHHI MUTaHHA NMPO BiOWKOAYBAHHA LIKOAW, a came: SKWO rpyda HeobepexHiCTb camoro
NnoTepninoro crnpusna BUMHUKHEHHIO LUKOAM, TO 3aneXHO Bif CTYNEeHs MOro BUMHMU (4epes3 BUHY
3anogjiloBava LUKOAM | 3anexHo Bif CTYNeHsl NOro BUHW) PO3MIp BiALLKOAYBAHHS, AKLO 3aKOHOM
He nepenbayeHo iHwe, NOBUHEH ByTW 3MeHLWeHM abo y BigLWKOAYBaHHI LLKOAWM Crig BigMOBUTH
(cT. 450 UK Ykpainn).

Y KOHTEKCTi 4ocnigKyemoi y Ui poboTi npobnemun gaHa HopMa 3akOHY Mae MpuHLMNoBe
3Ha4YeHHA AONs PO3pPOOIeHHs BaXMMBUX MUTaHb, MOB'A3aHUX 3 BIKTUMOSIOMNYHMM aCnekToMm
AOCYAOBOro po3cnigyBaHHs i CyQoBOro po3rnsgy KpuMiHanbHUX NPOBaKeHb, KONu pesynbtar
BYMHEHOrO 3M0YMHY $BHO 3anexuTb Big HenpaBOMipHOT noBediHkM abo 3rogu camoro
noTepninoro.

3BiAcK MOXHa CHOPMYIOBaTU OCHOBHI KPMMiHANbHO-MPaBOBi MUTAHHS BIKTUMOJIOMYHOIro
NopsiAKy, SKi MaloTb OPUONYHE 3HAYEHHS, a came:

a) y SKMX 3r04MHax iHTepecu NoTepninoro BUCTYNakTb B SKOCTI 06’ekTa MocsaraHHs i B
AKNX 3 HUX Ma€ 3HAYEHHA OCiIKEeHHS 0COBUCTOCTI i MOBEeAiIHKM NOTepPNINoro;

0) sike CniBBIOHOLEHHSA BWHHOT MOBEAiHKM MNOTepninoro (y LWMPOKOMY CEHCi) i BMHHOT
noeefiHkM (B KpMMiHaNbLHO-MPaBOBOMY 3HaA4YeHHi) o6BMHyBaveHoro (nigcygHoro), 3posymino, B
TMX BuMagkax, Komu [Ail  3a3Ha4YeHMX YYacCHWKIB  KPUMIHanNbHOro cygodvMHcTBa  Bynu
B32€EMOMOB’sI3aHi. 3 L€l TOYKN 30pYy MOXHA pO3MeXyBaTu Taki BUNagku:

B) KOMW BWHA MOTEpniforo BXOAUTb B SAKOCTI HEoOXiAHOI O3HaKM cKragy 3MOoYUHY i
BMnvBae Ha kBanidikaLito B4MHeHoro abo Ha Mipy nokapaHHS 3a BYNHEHUI 3MOYMH;

r) Konwu BUHA noTepninoro i B3arani it ocobucTictb B Byab-aKoMy NposiBi Ha KBarnidikadito
3M104NHY He BNUBAE i NiMLIE NEBHOK MiPOK MOXYTb BNAIMHYTU HA NOKapaHHS BUHHOrO [3, c. 7-8].

AK nokasano BMBYEHHSI HayKOBWUX [Keper, Hanbinblw MNOBHO i AOKNagHO po3pobka
npobrnemn noTepninoro y KpumiHaneHOMy npasi 3giicHeHa [1. C. [arenem. 3okpema, UMM
AOCIMiAHNKOM y3aranbHeHa Knacudikauis Ta onMcaHO 3HaYeHHS O3Hak, L0 XapakTepusylTb
notepninoro [4, c. 25]. Ha wnoro AymKky, nepwa rpyna O3HaK — i3n4Hi 4M couianbHi —
XapakTepusyloTb 0COBYy noTepninoro; gpyra — WMoOro noeefiHka (MpaBoOMipHa, HenpaBOMIpHa,
HenTpanbHa); TpeTa — CcTaH MNOTepnifioroc B MOMEHT BYMHEHHS 3M04YMHY (Be3nomMidHum,
XBopobnuBuiA, iHBanigHWM). YeTBepTy rpyny O3HaK CTaHOBMAATb O3HaKW, WO BW3HAYaKTb
B3aEMWHN MK NOTepninum i BUHHUM [4, c. 25].

MpoooBXxyroun po3podku y LboMy Hanpsami, gocnigxeHHs J1. ®. ®paxka, . C. Oarens, O.
M. Ibxyxu, H. ®. KysHeuosoi, B. C. MiHcbkoi, B. I. MNonybuHckoro, O. B. Puemana, B. O.
TynakoBa |1 6GaraTbOX IHWWX K BITYM3HAHMX, TaK i 3apybbKHUX KPUMIHOMOrB CApuann
PO3ropTaHHIO BIKTUMOSONYHOI TEMATUKN B OPUAMYHIN Hayui Ta PpOpMyBaHHA BIKTUMOMOTrii K
OHOrO 3 HAaYKOBWX HanpsMiB B Teopii i npakTuui 60poTbbu 3i 3NOYMHHICTIO.

Came TOMYy, sIK BUAAeTbCA | 0COBI NOTepninoro, ii B3aEMUH 3i 3M04YMHLIEM, @ TaKoX Posi y
BUHWKHEHHI BIKTUMOROFYHOT CUTyaUii, WO 3arpoXxye cycninbHo Hebe3neyHuMu Hacnigkamu,
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BiABeJEHO BaXnuBe MicLe B KpUMiHanbHOMY, KpUMiHanbHO-NpouecyanbHOMY Ta KpUMiHanbHo-
BMKOHABYOMY 3aKOHOAABCTBI YKpaiHu.

Ak nokasye npakTuka, 0COBUCTICTb | NOBeAiHKa NoTepninoro MoXyTb BidirpasaTn JOCUTL
iCTOTHY pofb y MOTUBAUil 3MOYMHHOI NOBEAIHKM i CUTyauil, B SKiW BOHa BYMHAETbLCA. 3a
BMOIPKOBUMU A@HMMM MEXaHi3M KOHKPETHOrO 3IiI04MHY MOB’A3aHUA 3 OCOBUCTICTIO | MOBEAIHKO
NnoTepninoro B KOXHOMY ApPYroMy-TpeTbOMYy BUNAAKy NoGyTOBOro HACUITbHWULIBKOrO 3f04UHY, Y
KOXHOMY TpeTbOMYy BWMaAKy 3rBanTyBaHHS, Y OBOX Bunagkax 3 m'ATtv, Konu BiabyBaeTbcs
aBTOTPAHCNOPTHMWI 3M104MH, BOCbMW BUNagkax 3 AeCATU — NpW BUMHEHHI WwaxpancTea [2, c. 106].

Mpn uboMy porb OcOBUCTOCTI i MOBediHKM noTepninoro moxe OyTv noxiaHoW BiA
ocobnMBOCTEN MOro CcTaHy (Hampuknag, CTaH CM'aHiHHS, BTOMA); cTaHy disn4HOro 340poB’s
(Hanpuknag, AedekTV OpraHiB MOYYTTiB, WO 3aBaxalwTb CrocTepiratv 3a HaBKOSULLHBLOK
0OCTaHOBKOK); CTaHy MCUXIYHOrO 340POB’'S; Big AiK, WO HOCATb NPOTUNPABHUMK, iHLIWUA
aHTUrpoMaacbknin abo NerkoBaXKHUIN xapakTep; Bi4 4N, WO OEeMOHCTPYHOTbL 3HeBary 4O 3axXucTy
CBOEI YecTi, MgHOCTi, 36epexeHHa MalnHa; 3 NPUXOBYBAHHSAM Bi4 OpraHiB Braaun NocsraHb Ha
ocoby i manHoO noTepninioro 3 60Ky TUX e oci6 abo B aHanoriyHin cuTyauii; 3 NOPYLIEHHS M
BiJOMUX MNOTEPNINOMY NPaBuUIl, LLO OXOPOHSOTL rPOMaACbKy 6e3neky [15, ¢. 108].

Omxe, y psgi BUMNagkiB MOXHa roBOPUTU NPO «BWHY» noTepninoro [5, c. 72], akun
NPOBOKY€E 3roYnHUA abo nonerwye noro Ail. Buxogaum 3 LbOro Ta 3anexHo Big BUHWU XepTeu
(KpuMiHanbHO-NPaBOBUIA NiAXia) BIKTUMOMOriYHY Knacudikauito po3pobuB BiAOMUA PYMYHCBKWUIA
KpumiHonor b. MeHgenbcoH. 3okpema BiH po3pisHsiE:

1) «igeanbHy >XepTBY» — MOBHICTIO HEBUHHY;

2) XepTBY 3 HE3HAYHOI MPOBUHOIO;

3) XepTBY BUHHY OOHaKOBY 3i 3N104MHLEM;

4) xepTBY 3 NPOBUHOIO BiNbLUOK, HIX Y 3MTOYNHLS;

5) XepTBYy 0COBMCTO BUHHY Y BUMHEHHI 3ITOHNHY;

6) cTUMyntoYy XepTBY (ManoniTHi; 0cobu NoxXmrnoro BiKy; MCUXIYHO HeadekBaTHi) [6, C.
12—-13].

Pa3om 3 TuM, ik BCTAHOBMNEHO B XO4i OAHOr0 OOCHIAKEHHS, CPUATU BYNHEHHIO 3I04MHY
MOXe | BWMAAKOBE MNPUMMHEHHA BIKTUMHUX MposiBiB 3 OOKy MOTepninoro, MoB’A3aHuX 3
npodecinHnmn obos’a3kamn abo 3BMYANHOW MOBYTOBOK MOBEAIHKOW, i Ai 3nouYnHusA. BinbL
TOro, NOTEpninuin MOXe BNNUBATKM Ha PO3BUTOK i pearnis3auito MOTMBALiT KOHKPETHOrO 3MOYMHY i
BMHUKHEHHSI cuTyaLii LUbOro 3roYvMHy $IK KOPOTKOYAaCHUMW, pasoBUMM, TaK i TpuBaKYUMW,
cuctematMiHuMK  gismn.  OCTaHHIin  BUNagok ocobnmBo TUMNOBMKA  ANs  CiIMEMHO-NOBYTOBMX
KOHpNIiKTIB, @ piBHO i Ans CTinknx ocobnuBocTen nNOBeAiHKWM NOTEpninoro, siki NPOBOKYHOTb
NOCSAraHHSA Ha HbOro OCib 3 NOBYTOBOro OTOYEHHS YN HABITb BUNAAKOBMX 3I0YMHLIB.

PesynbTaT BUSBNEHHSA MPaKTUKW NOKa3yloTb TaKoX, LLO cheumdidHnin BapiaHT BRAAMBY
0COBUCTOCTi i noBeAiHKM NOTEPNIIor0 Ha MeXaHi3M KOHKPETHOI 3MTOMMHHOMO  MOBEAIHKM
NOB’AI3aHNIN 3 PO3BUTKOM KOHMIKTY TakMM YMHOM, LLO A0 OCTAHHLOTO MOMEHTY MOro YyYaCHWUKU
MaloTb PiBHY MMOBIPHICTb CTaTU 3M04YMHLEM, abo NOTEpPniNUM Bi4 HAaCUNbHULBKOTO MOCATaHHS.
binbwe TOro, Hanpuknag, npwu rpynoeux 6Ginkax, Al ogHUX i TUX camux ocib [OBOAUTLCS
0HOYaCHO OLHIOBATK i AK 3MOYMHHI, | AK BIKTUMHI.

MpakTuka cBiguYMTb | NpO Te, WO OesKMM BUOAM 3MOYMHIB NMpUTaMaHHi TUMOBI BMAM
noBeAdiHKM MoTepninux, WO CNpuUsoTb PO3BUTKY | peanisauii MoTuBauil KOHKPETHOI 3MOYUMHHOT
nosegiHkK. Tak, Nno crnpaBax nNpPo NoByTOBI HACUIbHULBKI 3N04YNHW, A€ MaE Micue cBapka, 4acTo
npwu cninbHiA BUNMBLI; NOTEPNINUIA 3a3BMyan Bege cebe npu LbOMY arpeCMBHO-MPOBOKYHOYE. Y
TOW cCaMWi 4Yac, y cnpaBax Mpo 3reanTyBaHHs B OaraTbOX BUMNagkax KOHCTATYETbCA NPOSB
NerkoBaxHOCTi 3 BOKy noTepninoi (3HeBara 4o CBOEI 6e3nekn Npu 3HaXOAXKEHHI Y BiJOKpPEMNEHNX
Micusax y BedipHin Yac i B 04s3i, WO npvBepTae ysBary; AoBipa [0 3anpolleHb BunagkoBuX
3HaMOMUX B3ATU y4acCTb Yy BeYipLi, MOCnyxaTn My3mKy Ha KBapTupi TOLO).

Y cnpaBax Npo HeobepexHi 3N0YMHN TUMOBUM € NOPYLUEHHS NoTepninum npasun 6esnekn
pyxy abo ekcnnyaTtauii gkepen nigBuwieHoi Hebeanekn, 3aBigomo KoMy Bigomux. OgHak npu
aBTOTPAHCNOPTHUX 3rl04MHaxX, NOTEPNINMMW Bif SKUX € AiTW, npasBuna 6esneku MoxyTb OyTu
NopyLUEHi 3a HE3HaHHS.

Y pAgdi KOHKPETHUX 3MOYMHIB 3MOYMHELDb 3 MEeTOK 3MEHLUEeHHS pu3uky onopy 3 6oky
notepninoro abo MOro 3BepHeHHs B MPaBOOXOPOHHI opraHn sk 6u «nigbupae» notepninoro, 3
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ypaxyBaHHAM BiKy, Pi3V4HOI cunu, ctaHy i T. n. Tak, po3bivHi i XyniraHCbKi Hanagu 4acTto
34INCHIOITBCA BIOHOCHO NOAEN MOXWMNOro BiKYy, MSIHMX, OCI6, 30BHILWHIN BUMNAS | 0gar AKUX
CBIiAYUTb NPO X HN3bKWU couianbHum ctaTyc [16, c. 110].

Mopsaa 3 UMM, BapTO BU3HAYMTKM, WO BIKTMUMOJSIOriYHA XapakTepuctuka ocoOMCTOCTi Ta
noBefiHKKM MNoTepninux — He camouinb, a 6asa ana po3pobneHHsa 3axodiB no 3anobiraHHo
3rnoyunHam. Npu ubomy 3MiICT iX NpeaMeTy Mae ckragaTu:

1) pO3’siCHEHHS BM3HAYEHUM KOHTMHIEHTAM HaCefieHHsl, BUAINEeHUX 3a O3HakaMu BiKY,
cTaTi, paoHy MPOXMBAHHS, AABHOCTI MPOXUBAHHSA Ta iHWWUMWN XapaKTepucTukamu, npasus, LWO
3abesnevyloTb MakcumanbHy ocobucty 6e3neky B npoueci npodeciiHol i nobyToBoi
KUTTEQIANBHOCTI;

2) po3’siCHEHHS NMpaBwuI 3a0LWagKXeHHss ManHa B 6e3neLi Big 3Mn04iiB i waxpais,

3) po3’ACHEHHs ONTUMAanbHOrO crnocoby i Mpu 3ITKHEHHI 3i 3MOYMHLEM, BKMOYaO4M
TOYHUWM ONNC agpecaTiB Ta NOPSAOKY 3BEPHEHHSI B NPABOOXOPOHHI OpraHu;

4) 3axogwn rpynoBoro n iHaueigyanbHOro piBHS, NoB’A3aHi i3 3abe3neyeHHAM couianbHOro
KOHTpOSIO Y nepeabaveHmx 3akoHOM hopmax i WoAo ocib 3 BIKTMMHO-MPOBOKYHOYOK NOBEAIHKOM);

5) 3axoguM npaBoOBOro BMAIMBY Ha UMX OCIO y pasi, AKWO iX noBediHKa HOCUTb
NPOTMNPaBHUN XapakTep, a TakoX i y BiAHOLWEHHI nocagoBux ocib i GaTbkiB, AKi MOpyLyOTb
000B’A3KN 3 BUXOBaAHHS Ta 3anobiraHHs Takoi NOBeiHKM;

6) 3axoQn OXOPOHU TPOMAACLKOro MOPSALKY, WO OBMeXylTb TUM CaMMM MOXXITMBOCTI
BIKTUMHOT NOBE/iHKM;

7) 3axo4u LLOA0 NOCUSIEHHS 3aXMUCTY NPUMILLIEHb Bif, HE3AaKOHHOMO MPOHUKHEHHS,

8) 3axoaun Woao0 3HWKEHHSA NAaTEHTHOCTI 3MOYMHHOCTI.

£k BCTAHOBNEHO Y X04i AOCHIMKEHHS, NTATEHTHICTb BflacTMBa He nule 3M0YMHHOCTI, a 1
BiKTUMHOCTI. NMpnyomy obuaea Ui sABMLLA B3aEMO3anexHi, Tak sk Ha iX pO3Mipu iCTOTHO BNnMBae
HebaxaHHa OGaratbox noTepninux (No KpagbkkaM 3 HeXunux npuMilleHb, XyniraHcTBy,
rocnogapcbkum 3novmHamun y 80-90 % Bunagkis; no 3reantyBaHHAM 6e3 KBaniikyloumx o3HaK i
KaTyBaHHSAM B 75-80 % BunagkiB) 3BepTaTncsa B NPaBOOXOPOHHI OpraHMu.

BucHoeku. Buxogaum 3 nposBegeHoro aHaniay, cnig KoHcTaTyBaTH, WO ouiHKa hakTUYHOT
MOLUMPEHOCTI BIKTUMHUX BNAcTUMBOCTEN OCOBUCTOCTI i BIKTUMHOT NOBEAIHKM NOoTepninux yepes
npuaMy KpuMMiHanbHO-NPaBoOBUX 3acag BuMmarae nornnbneHnx BUBIPKOBUX AOCMiMKEHb 3a
cneuianbHOK METOANKOLO.

Baxnumeum y 3B’A3Ky 3 LMM € N TakMA BUCHOBOK: Hapasi Haspina HeobxigHICTb BU3HAYEHHS
NOHATTS noTepninoro y unHHomy KK YkpaiHu, nosask Big UbOro 3anexutb O6’EKTMBHICTb
3aKoHOAABYOI AisANbHOCTI, MOB’A3aHOI 3 KpMMiHanisauielo Ta neganisauielo TMX cneuianbHUX
coujianbHUX BiAHOCKH, OOHMM i3 SKMX € NOTEPNINUA B 3M04YMHY.
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THE VICTIM OF THE CRIME: VICTIMOLOGICAL DESCRIPTION

A. DZHUZHA

Formulation of the problem. In accordance with the current criminal procedural legislation
of Ukraine, one of the participants in the criminal proceedings is the victim, the concept of which
is defined in Art. 55 of the Criminal Procedural Code of Ukraine (hereinafter referred to as the
CPC of Ukraine) [1]. In particular, a victim in a criminal proceeding may be an individual who has
suffered moral, physical or property damage as a criminal offense, as well as a legal entity who
has caused property damage by a criminal offense (Part 1, Article 55 of the CPC of Ukraine). In
this connection, it is important in this regard to recognize the position of the legislator, according
to which the rights and obligations of the victim arise in the person from the moment of filing an
application about the commission of a criminal offense against him or a statement on its
involvement in the proceedings as a victim (Article 2 55 of the CPC of Ukraine), given that
according to the requirements of Art. 216 of the Criminal Procedure Code of Ukraine, the criminal
proceedings are not instituted against the perpetrator in the crime of a person, but according to
this legal fact.

As Yu. V. Baulin and V. |. Borisov noted in this regard, a victim in the criminal process of
Ukraine recognizes a person who is harmed directly by a crime. The question of this in the theory
of criminal process arises in connection with the fact that the crime has an anti-social orientation,
and therefore always harms the society as a whole, individual social groups and citizens [2, p.
106].

At the same time, according to the domestic doctrine of criminal law, every crime always
infringes on the relevant social relations that arise in the state [3, p. 133-134]. Proceeding from
this, in the broad sense, victims should be considered everyone who enters into public relations
[2, p. 106].

According to the practice and results of special scientific studies, the content of these
social relations associated with the emergence of such a legal fact as the commission of a crime,
the victim takes an important place.
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According to A. P. Zakalyuk (and this does not cause any special objections), the creation
of a crime-causing situation contributing to the commission of a crime often depends not only on
the person who committed him and on the external conditions, but also on the behavior of the
victim, his carelessness, immoral or lllegal actions [4, p. 313].

Therefore, for the purpose of studying the role of a particular life situation in the
commission of a crime (namely, it gives rise to a legal fact [5, p. 240], a criminological and
victimological assessment of the victim's behavior is required.

These circumstances and a number of unexplained issues on the scientific level have
caused the choice of the subject and subject of this scientific article, as well as determined its
main task - to find out the content of the criminal legal principles for the study of the person and
behavior of the victim (victim) of the criminal offense.

At the same time, under these measures, given that the General and Special Part of the
Criminal Code (Criminal Code) of Ukraine contains a significant number of articles in which the
language is directly related to the victim (Articles 37, 38, 43, 112, 115, 121 of the Criminal Code
of Ukraine) [6], but no legislative definition of this concept is given, this scientific development
deals with the basic approaches of the legislator concerning the content of objects of legal
protection (Part 1 of Article 1 of the Criminal Code of Ukraine), the mechanism of their protection
(Part 2 Article 1, Article 2, Article 65, etc.), as well as the prosecution of the perpetrators in the
village Anna visits to these facilities (art. 18-22, 23-25, 50-51 of the Criminal Code of Ukraine and
others.).

Study Status. The results of the study of scientific literature showed that issues related to
the role and place of the victim in the mechanism of committing a crime at various times were
actively engaged by such domestic and foreign scholars as Yu. V. Baulin, VI Borisov, V. V
Vasilevich, V. F., Verham, M. Wolfgang, G. Gentich, V. V. Golina, B. M. Golovkin, A. M. Dzhuzha,
I. Drapkin, A. P. Zakalyuk, P. S. Dagel , VA Dubrovny, V.O. Konovalov, S.Minsk, E.M. Moiseev,
A.M. Litvinov, S.V. Polubinskaya, V.O. Tulyakov, L. E. Fattah, V. Frank, M. Frey, V. I. Shakun, G.
I. Schneider and others.

The mentioned and other doctrinal developments of the victimological direction formed the
methodological basis of this scientific article.

Statement of the main provisions. Commonly recognized in criminology is the approach
that according to which in each case the commission of a crime and the clarification of its
causative complex must be established, through which the actions of the victim and in what
direction the particular life situation affects the perpetrator, in particular, creates favorable
conditions for his negative actions [ 4, p. 313]. However, still, given the absence of a definition of
a victim in the current Criminal Code of Ukraine, it is not so easy to enforce this in criminal law.
From the current situation, as reasonably suggested by VI Borisov, VS Batyrgerayev and MV
Senators, there are hypothetically two outcomes - either to accept the definition of the victim
provided by the CPC of Ukraine or to formulate a definition that would reflect It is the criminal
nature of the victim [2, p. 33].

In view of this, it is very important at a scientific level to justify one or another approach
proposed in this regard at the doctrinal level. Thus, in the special literature there is a convincing
argument about the inadmissibility of the identification of the victim from the crime in the criminal-
legal and procedural aspects [7, p. 230].

This position is based on the fact that the definition of the victim provided in the criminal
procedural law (Article 55 of the Criminal Procedure Code of Ukraine) may quite adequately and
clearly characterize it as a subject of the criminal process, but it is far from the needs of criminal
law and is not suitable for determining the victim from A crime for which, firstly, there is an
indifferent fact of its definition as such a procedural figure by the body of a pre-trial investigation
or by a court; And secondly, the circle of social subjects, defined by the procedural law, and a list
of various types of harm, the infliction of which gives the right to recognize the subject as a victim,
is too restrictive [8, p. 154-155].

It is this vision of this problem that allowed scientists to conclude that there is a possibility
and, clearly, the need to allocate the victim as an independent criminal-law category in the
perspective of three well-known dimensions - axiological, epistemological and praxeological [2, p.
34].
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In turn, a position designated Scientific and additional argument in clarifying the science of
developing content criminal law principles study of identity and behavior of the victim (victims) of
crime.

Ukraine's legislation on criminal liability, referring to the victim, in most cases means a
person who has suffered physical or other harm, regardless of whether the victim is found in the
established criminal procedure or not. And here it is important to determine the range of problems
of the victim of crime, reflected in the norms of criminal and criminal-procedural law: the concept
of the victim; His procedural position [9, p. 51]; The influence of his personality and behavior [10]
on the qualification of the crime and the degree, nature and extent of responsibility of the
offender; Legally significant relationship between the perpetrator and the victim; Guilty of the
victim; His condition at the time of the crime.

Along with this, the whole complex of issues related to compensation for damage resulting
from the crime, is subject to civil law. For example, in the Civil Code (CC) of Ukraine is a special
provision on account of the fault of the victim when deciding damages, namely if the gross
negligence of the victim contributed to the damage, depending on the degree of guilt (because of
guilt tortfeasor and depending the degree of guilt) of damages unless the law provides otherwise,
should be reduced or redress be denied (Art. 450 Civil Code of Ukraine).

In the context of this work doslidzhuyemoyi problems of the rule of law is essential for the
development of important issues related to victimological aspect of the pre-trial investigation and
criminal proceedings as a result of the offense obviously depends on misconduct or consent of
the victim.

From here, we can formulate the main criminal-law issues of the victimological order,
which have a legal significance, namely:

A) in what crimes the interests of the victim act as an object of the attack and in which of
them it is important to study the personality and behavior of the victim;

B) what is the correlation between the guilty behavior of the victim (in the broadest sense)
and the guilty behavior (in criminal sense) of the defendant (defendant), of course, in cases
where the actions of the said participants in criminal proceedings were interrelated. From this
point of view, one can distinguish the following cases:

C) when the victim's wine is included as a necessary feature of the crime and affects the
qualification of the perpetrator or the degree of punishment for the crime committed;

D) when the victim's guilt and in general her personality in any manifestation of the
qualification of the crime does not affect and only to a certain extent may affect the punishment of
the offender [3, p. 7-8].

As the study of scientific sources showed, the most complete and detailed elaboration of
the victim's problem in criminal law was carried out by P. S. Dagel. In particular, this researcher
generalizes the classification and describes the significance of the characteristics that
characterize the victim [4, p. 25]. In his opinion, the first group of features - physical or social -
characterize the victim's identity; The second is his behavior (lawful, unlawful, neutral); The third -
the state of the victim at the time of the crime (helpless, painful, disabled). The fourth group of
signs are signs that determine the relationship between the victim and the guilty [4, p. 25].

Continuing the development in this direction, the study of L. F. Franck, P. S. Dagel,
O. M. Dzhuzhi, N. F. Kuznetsova, V. S. Minsk, V. I. Polubinsky, D. V. Rivman, B. O. Tulyakova
and many others, both domestic and foreign criminologists, contributed to the development of
victimological topics in legal science and the formation of victimology as one of the scientific
areas in the theory and practice of combating crime.

That is why, as it appears to the person of the victim, her relations with the criminal, as
well as the role in the occurrence of the victimological situation that threatens socially dangerous
consequences, an important place in the criminal, criminal procedure and criminal-enforcement
legislation of Ukraine is given.

As practice shows, the personality and behavior of the victim can play a very significant
role in motivating the criminal behavior and the situation in which it is committed. According to
selective data, the mechanism of a particular crime is related to the personality and behavior of
the victim in every second to third case of domestic violence, in each third case of rape, in two
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cases out of five, when an automobile crime occurs, in eight cases out of ten - when committed
Fraud [2, p. 106].

In this case, the role of the person and behavior of the victim may be derived from the
features of his condition (for example, the state of intoxication, fatigue); | will become a physical
health (for example, defects of sensory organs, which prevent observation of the surrounding
environment); | will become a mental health; From acts that are illegal, other antisocial or
frivolous; From actions that show disregard for the protection of their honor, dignity, and the
preservation of property; Concealing from the authorities the encroachments on the person and
property of the victim from the same persons or in a similar situation; In violation of well-known
victim's rules protecting public safety [15, p. 108].

Consequently, in a number of cases, one can speak of the victim's "fault" [5, p. 72], which
provokes a criminal or facilitates his actions. Proceeding from this and depending on the fault of
the victim (criminal legal approach), the victimological classification was developed by the well-
known Romanian criminologist B. Mandelson. In particular, he distinguishes between:

1) "perfect sacrifice" - completely innocent;

2) a victim with minor fault;

3) I will blame the victim the same as the offender;

4) a victim of guilt greater than the offender;

5) the victim is personally guilty of committing a crime;

6) stimulating victim (young, elderly, mentally inadequate) [6, p. 12-13].

However, as found in this study, to facilitate the commission of crime may cease random
victim by the victim manifestations related to professional duties or normal everyday behavior and
actions of the offender. Moreover, the victim may influence the development and implementation
of a specific crime and motivation of the situation of the offense as short-term, one-time and
continuing, systematic actions. The latter case is especially typical of family and domestic
conflicts, and equally stable and the behavior of the victim that provoke attacks on his people with
a household environment or even random criminals.

Results identify practices also show that the impact of a specific variant of personality and
behavior of the victim on the mechanism of specific criminal behavior associated with the
development of the conflict in a way that until recently participants have equal chances to
become a perpetrator or victim of a violent assault. Moreover, for example, in group fights, the
actions of the same people have to be simultaneously evaluated both as criminal and as victim.

And Practice shows that some crimes are inherent in the typical behaviors of victims,
contributing to the development and implementation of specific motivation of criminal behavior.
Yes, on cases of domestic violent crime, where there is a quarrel, often with a common drink; The
victim usually behaves with aggressive and provocative. At the same time, in rape cases, in many
cases ascertained display of carelessness on the part of the victim (disregard for their safety
when finding in remote places at night and in clothing that attracts attention, credibility invitations
casual acquaintances to participate in the party, listen Music in the apartment, etc.).

In cases of careless crimes it is typical to violate the rules of safety of traffic or exploitation
of sources of increased danger, known to him well-known. However, for road traffic offenses,
children affected, safety rules may be violated for ignorance.

In a number of specific offenses, the offender, with the aim of reducing the risk of
resistance from the victim or his appeal to law enforcement agencies as it "selects" the victim,
taking into account age, physical strength, condition, etc. Thus, robbery and hooligan attacks are
often carried out in relation to the elderly Age, drunken, persons, appearance and clothing of
which testifies to their low social status [16, p. 110].

In addition, it is worth noting that the victimological characteristic of the personality and
behavior of the victims is not an end in itself, but a basis for the development of measures to
prevent crime. In this case, the content of their subject should be:

1) explanation of the specified contingents of the population, allocated on the grounds of
age, sex, district of residence, prescription of residence and other characteristics, rules providing
maximum personal safety in the process of professional and everyday life;

2) explanation of the rules of saving property in safety from thieves and fraudsters;
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3) an explanation of the optimal way of dealing with a criminal, including the exact
description of the addressees and the procedure for applying to law enforcement agencies;

4) measures of the group and individual level, related to the provision of social control in
the form prescribed by law and in relation to persons with victim and provoking behavior;

5) measures of legal influence on these persons in the event that their behavior is illegal,
as well as in respect of officials and parents who violate the duties of education and prevention of
such behavior;

6) measures of protection of public order, thus restricting the possibilities of victim
behavior;

7) measures to strengthen the protection of premises from unlawful penetration;

8) measures to reduce the latency of crime.

As established during the research, latency is inherent not only in crime, but also in
victimality. Moreover, both of these phenomena are interdependent, since their size is
significantly influenced by the unwillingness of many victims (for stealing from non-residential
premises, hooliganism, economic crimes in 80-90% of cases, rape without qualifying signs and
torture in 75-80% of cases) to apply to police.

Conclusions. Based on the analysis, it should be noted that the assessment of the actual
prevalence of victimal personality characteristics and victimal behavior of victims through the
prism of criminal law requires advanced selective research using a special methodology.

Important in this connection is the following conclusion: the necessity to define the
concept of the victim in the current Criminal Code of Ukraine is now over, because the objective
of the legislative activity related to the criminalization and pedaling of those special social
relations, one of which is the victim From the crime.
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