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PRAWDA "PO ZA WSZELKA WATPLIWOSC" -
DOKTRYNALNE PROBLEMY PRAWA DOWODOWEGO

W artykule sg rozpatrywane zagadnienia doktrynalne
dotyczace prawdy we wspoiczesnej teorii dowodowej, kolizje
prawa dowodowego oraz problemy jego udoskonalenia z
uwzglednieniem nowego KPK Ukrainy oraz  praktyki
precedensowej Europejskiego Trybunatu Praw Cziowieka.

Stowa kluczowe: prawda, dowody, udowadnianie, teoria
dowodowa, prawo dowodowe.
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ICTUHA «NO 3A PO3YMHUM CYMHIBOM»:
AOKTPUHAIBbHI MPOBJIEMU OOKA30BOI'O NPABA

Y cTaTTi po3KpMBalOTLCA AOKTPUHAmbHI MMTaHHSA iCTUHM B CyYacHin Teopil gokasiB, konisii
AO0Ka30BOro npasa Ta nNpobnemun NMoro yaockoHaneHHs 3 ypaxyBaHHsM Hosoro KIK YkpaiHu Ta
npeueaeHTHOT NpakTUKM €BPONENCLKOro cyay 3 nNpas MOANHM.

Knroyoei cnoea: ictnHa, Aokasun, AoKka3yBaHHs, TeOpist AOKasiB, AOKa30oBe npaso.

lNocmaHoeka npobrnemu. OCHOBHOK NEPeayMOBOK CNpaBeASIMBOCTI CyAOYMHCTBA €
BCTAHOBMEHHS 0O’EKTUBHOI ICTUHM B KpUMiHanbHiM cnpasi. Mixx Tum, TepMiH «ictuHa» B KIK
YkpaiHu, gakmin 6yB YmHHUM o nmctonaga 2012 poky, BxmBaBca 8 pasiB, a CbOrogHi B HOBOMY
KMK Ykpaiuu TepmiH «icTuHa» B3arani He 3ragyetbcs. Ta ue He O3Hayae, Wo B KpUMiHaNbHOMY
npoueci 3aBgaHHA BCTAHOBIIEHHS ICTUHU He CTOITb. Ane uer nocun notpebye AOKTpUHANbLHOro
OBr'pyHTYBaHHS | YiTKOro 3aKOHO4ABYOrO BU3HAYEHHS.

AkmyarnbHicmb rnpobremu. Ha TepHUCTOMY LWWNAXY OO CTBOPEHHS HenepeBepLueHol
Modeni npaBocygns, cnigya i cygooBa npakTuka nokasana 6e3niy sik  HOBWMX, Tak i OaBHO
3acTapinux npobnem Jokas3oBOro npaea, ski noTpebyoTb NOrMMbIeHoro BUBYEHHS.

AHarni3 ocmaHHiX Haykogux 0ocslidXeHb NOKa3ye K Ha pPo3MalTTd OYMOK BYEHUX Tak i Ha
Barato Hepo3B'A3aHNX Npobnem Teopil 4OKasiB Ta 4OKa30BOro npaea [2-9, 11-20, 22, 23].

Memotwo 0OaHoi pobomu € BWU3HAYEHHS OCHOBHWX anropuTMiB  NoAanbLIoro
pedopMyBaHHA JOKa30BOro npasa i npouecyanbHOI POpMM JOKa3yBaHHS.

Buknad ocHogHo20 mamepiarly O0CIOXEeHHS.

IcTHa | chpaBeanMBICTb — BiYHI UMBINI3aUiMHI LIHHOCTI CycCninbCTBa, BU3HA4anbHi
ernemMeHTUn OOKTPUHKM npaBocyans. Mix Tum, Bu3HavalouM MeTy AOKa3yBaHHS, OAHi aBTopwu
po3rnagatoTb BCTAHOBIEHHS iCTUHW, K OCHOBY NpaBOCy4As y KpuMiHanbHux cnpasax [11, c. 5-
6], iHWi wWykalTb 3aMiHy AaHin MeTi HOBITHIMW iIMAHEHTHUMW CBITOMMAAHUMM KOHLENTaMu,
Hanpuknag, 3any4daluu [JOKTPUHY CTaHdapTy [AdoKasyBaHHA Mo3a pPO3YMHUM  CYMHIBOM,
CTBEPAXYIOTb, WO «3 MO3MUIN CTaHOapTy AoKasyBaHHS «MO 3a PO3YMHUM CYMHIBOM» MeETOI0
AOKa3yBaHHSA € [OOCTOBIPHICTb, K HaWBinblwMW CTyMiHb WMOBIPHOCTI» [16, c. 9]. Mix Tum,
OOCTOBIpHE 3HaHHSA 3a3BUYal € 03HAKOK OOCATHYTOI iICTUHMN.
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Be3yMOBHO TYT € NeBHi TEPMIHOMOrYHI HIOAHCK Ta nNpobnema skocTi 3akoHy. YnHHMA KK
YKpaiHn BXMBAE Liny HU3KY CXOXUX i Pi3HOMAHITHMX 3a CBOIMW BIiATIHKAMMW MOHATb — «HASIBHOCTI
AocTaTHiX [pgokasiB» (CT. 276), «nos3a po3yMHUM CyMmHiBOM» (cT.19), «goctaTHiMn Ans
nepekoHaHHsi» (CT. 175), «gocTaTHi nigcrasm BBaxaTuy (CT. 177), «BaromiCTb HasBHMX O0Ka3iB»
(cT. 178), «saKkwo npokypop aosene» (cT. 183), «HasBHICTb 06rpyHTOBaHOI nigo3pm» (ct. 190,
194), «HasiBHICTb JocCTaTHiX nigcTtaB BBaxaTu» (CT. 194), «goctaTHi gokasn» (cT. 284). B yomy
Pi3HMUS MK OediHiuigaMM «goCTaTHICTbL AOKas3iB» Ta «BaroMiCTb AOKasiB» - NMUTAHHA CKopille
puTopuyHe. BoyeBunab, WO Taka pO3MUTICTb KOHLENTIB noTpebye BUNpaBneHHs 3 3abeanevyeHHaM
YiTKOI FOPUANYHOT BU3HAYEHOCTI | JOPEYHOCTI BXXMBAHUX TEPMIHIB.

M TUM, NOHATTA «OOBEOEHICTb Mo3a PO3yMHMM CYMHIBOM» 3aCTOCOBYETLCS TaKoOM
noBaxkHoto iHcTUTyuieto ak  €CI1J1, 3okpema npu NPoOBaKEHHAX 3a Mo30BamMu rPoMaasiH
€BPOMNENCbKUX KpaiH, CyaoBa cUCTEMA SKUX BUKOPUCTOBYE Takui KoHUeNT. Ane Le He o3Havae,
L0 BapTO nocniwaTtu 3 Bi4MOBOI BiJ BM3HAHHA METOK KPUMIHANbHOrO NPoLecy BCTaAHOBMEHHS
iCTUHN.

IcTUHA — Ue [OCTOBipHE 3HaHHS, WO npaBWibHO BigoGpaxae peanbHy AIMCHICTL Y
ceigomocti ntogen [9, c. 199].

O6’ekmueHa icmuHa — Le He NPOoCTO BIAMNOBIAHICTb HALUMX CyAXeHb pearibHUM hakTam i
noaism JiicHocTi (icTMHa no cyTi), a Taka icTMHa, ska NigTBepaKeHa CYKYMHICTI0 AOCTaTHIX Ta
HaneXxHWx 4o cnpasu, AOMyCTUMUX | JOCTOBIPHUX AOKasiB, 3adikcoBaHa y Ny6nivyHNX opuanyHMX
PiLLEHHAX, WO Oa€ MOXNUBICTb B MOAanbLUIOMY i CIPUNHATTSA iHWUMKM cyB’ekTamm B iHLIMX
KoopauHaTax nNpocTopy i Yacy, AoCcTyny [0 ii 3MiCTy AOKAa30BOI CKNagoBoi YCiX 3aLlikaBneHux y
crnpaBi y4yacHWKIB npouecy Ta Cy0’ekTiB, O 34IMCHIOITL Harns4, npouecyanbHUn KOHTPOMb Ta
npasocyaas.

Ha moxnmBocTi 1 HeobOXigHOCTI AOCArHEeHHS iCTUHM HanonarawTb OinblUiCTb 3aranbHO
€BPONENCHKNX 3aKOHOAABYMX aKTIB Ta MpoLecyanbHUX 3aKOHIB KpalH KOHTUHEHTanbHOT NpaBoBOl
cuctemn. Hagitb cT. 69 Pumcbkoro ctaTyTy MibkHapoaHOro KpumiHansHoro cyay rosoputb: «Cya
NpPaBoOMOYHMIA BMMarat HagaHHs BCiX AoKasiB, SKi BiH BBaXkae HeOOXigHMMW A5l BCTAHOBMEHHS
iICTUHNY .

Y. 1 c1. 81 KIMK ®paHuii BCTaHOBNIOE, WO CrigyuMi cynasa Mae npaBo 34iMcHoBaTth ,BC
cnigvi aii, aki BiH BBa)kae 3a HeoOXiaHe 30iNCHUTU NS BCTAHOBNEHHS iCMUHU’.

MpaBuno 102 cxeaneHux BepxosHum cygom CLUA depeparnbHux npasun Aoka3yBaHHSA
rmacutb: «Lli npaBuna NOBUHHI TRyMaunTuUcsa Tak, Wwob 3abesnevyBannca HeynepemKeHiCTb Npu
IX 3acToCyBaHHi, YCYHEHHS HeBUNpaBOaHMX BUTpaT i BTpAT 4acy, a TaKoX 3MILUHEHHS W1
yOOCKOHAmMBaHHA [0Ka30BOro npaea, Ans Toro wobd y KiHueBOMYy pesynbTaTi morna 6yTtu
BCTaHoBnNeHa icmuHa (the truth) i cnpaBegnuBeo BMpilLYBanMCs NUTaHHA, WO PO3rnsgaloTbes
(cyoom)».

ABCTPICbKMI KpUMiHANbHO-NpoLecyanbHUA 3aKOH TakKOX FOBOPUTL MPO BCTAHOBMEHHSA
icTuHN. 3okpema ab3. 2 § 232 KIMK ABcTpii 30608B'd3ye ronoByt4Oro B CyOOBOMY 3acigaHHi
CNpsIMOBYBaTU NPOBAMKEHHS 40 BCTAHOBMEHHS ICTUHMN.

AbG3zay 2 § 244 KINK ®PH BcTtaHoBnoE, WO cyg Mae 3 METOH BCTAHOBMEHHSA iCTUHM 3i
cnyx6oBoro oboB'A3Ky AoCnigMTK BCi hakTh Ta JoKasn, WO MalTb 3HAYEHHS 4N PilleHHs cyay
[20].

3 ormAgy Ha BiANOBIAHI NpaBOBi NPUMMCK EBPOMENCHKUA NMpaBo3HaBelb Y. AzeHbepr
Ha3nBae BCTAHOBMNEHHHA ICTUHHMX OOCTaBWMH CnpaBW LIEHTPasribHOK BUMOMOK i pasom 3 TUM
NaHiBHUM MPUHLUMNOM HiMeLbKOro kpumiHanbHoro npouecy [1, c. 65]. 1. Pon3 HasuBae iCTUHY i
crnpaBeanuBICTb NepLUMMU Cepef YECHOT NIACLKOT AisnbHOCTI, Aki 6e3komnpomicHi [14, ¢.19].

Ha meTy 3'acyBaHHs iCTMHM B KpUMiHanbHOMY npoueci NeBHUM YMHOM Yykasye cT. 31
KoHcTuTyuii Ykpainn. 3asHaunmo i Te, Wwo 3rigHo 3 4. 2 c1. 9 KIK YkpaiHn «npokypop, KepiBHUK
opraHy AO0CyAOBOro po3cChidyBaHHs, Chiguvi 3000B’s3aHi BCcebiuHO, MOBHO i HeynepemXeHo
aocnigntn 06CTaBUHU KPUMIHAMNbHOrO NPOBaKEHHA..». BoueBuab, pesynbTatoM BUKOHAHHS
Takoro o6oB’A3Ky MoXxe i Mae B6yTn BCTaHOBMEHa iCTMHA Y Cripasi.

Y po3B’A3aHHi MMTaHHS MPo Te, WO BCTAaHOBMIOTL CigYWNA i Cyad — iICTUHY YM MMOBIPHICTb,
MU BUXOAMMO 3 OO’EKTUBHOI MOXIMBOCTI BCTAHOBMEHHS iCTUHM WOA0 pakTiB 00’ €KTUBHOI
AincHocTi — ob’ekTa Ta npeameTa 3r04YMHy, O0’€KTUBHOI CTOPOHM 3M0YMHY Ta TOro, XTO KOro
BUMHMB (cyD’ekTa 3roumHy). TobTo 06’ekTuBHA iCTMHa (iCTMHa nigTBEpMKEHA GE3CYMHIBHUMU,

268



KNOWLEDGE*EDUCATIONLAWMANAGEMENT Nel (17) 2017

AOCTOBIPHMMW JOKa3aMu) BCTAHOBITHOETLCS LWOA0 caMoro dhakTy 3M04MHy (Y1 MaB Micue 3M04MH,
XTO i SIK MOro BYMHMB). Amxe 3rigHo cT. 62 KoHcTutyuil YkpaiHn: « O6BMHYBa4YeHHA He Moxe
r'pyHTYBaTUCA Ha [JoOKasaX, odepXaHuX HE3aKOHHWM LUFIAXOM, a TakKoX Ha MpunyLeHHsX. YCi
CYMHIBM LLIOA0 JOBEOEHOCTI BUHM 0COBUM TriymadaTbCs Ha Ti KOPUCTbY.

Cy6’ekTnBHI 06CTaBUHN 3N0YMHY (pbopMa BUHKU, MOTMBW) BCTAHOBMIOKTLCA 3 HaMBULLIUM
cTeneHeMm MMOBIPHOCTI, fka BUKITtoYana 6 6yab-aki iHWi TnyMayeHHs.

Moxnuso TyT 6yno 6 4oNYyCTUMUM i BXMBaHHS TEPMiHY «No3a pO3yMHUM CyMHiBOM». Ocb
TiNbKN, SKLWO NPU KOHUEMNUiT BCTAHOBIEHHI O6’EKTUMBHOT ICTUHW aKUEHT pobuTbCcs Ha haKTUYHIN
CTOPOHIi, TO B AediHiLil «no3a po3yMHMM CyMHIBOMY», Bakae LibOro JOCHIgHMK, UM Hi, LLEHTp Baru
NepeHoCUTLCA Ha CyB’eKTUBHE CNPUMHATTA (hakTiB cy6’ekToM AokadyBaHHs. [1o Toro X BigoMmo,
LLIO PO3YMHUM FOAAM BNacTMBO BinblLue CyMHIBaTUCb i, HaBMaKMU.

3 uboro npuBody 3ragyeTbCa OAHa MyApICTb, 3@ AKOK 3HAHHS JIIOAWHU OKPECHoTLCA
konomMm. Yum Ginblle 3HaHb, TMM Oinblue KOO, a OTXe, i AOBLIA MeXa 3 He3HaHHsIMU. TobTo,
AKLWO 3HaHb y NoanHu BGaraTo, 1I Kono noiHPopMoBaHOCTI BinbLU WMPOKe | Mae Binbll  LUNPOKMIA
AOTUK A0 He3HaHb, a TUM cCaMuM Taka noanHa 6aunTb Ginblwe npobnem, i HaBnaku, Mano 3HaHb
— MeHwe npobnem. Konu 3HaHb 30BCiM Marno — iX Bonoginelb CTBEPAXYE — «Lie MOS ToYKa 30py»
i... Kpanka. Y crnaBHO3BICHi Yacu penpecii niogen 3 «HernoXMTHUMU Toukamu 30py» 3abarato
npautoBano B MNPaBOOXOPOHHWUX opraHax. BoHu TBOpunM  BiANOBIAHY AOKTPWUHY i MOMITUKY,
BEPLUMN NPaBOCYAAS, i BXXe Ha L OCHOBI Nanmoxunu ictopito. To XX MabyTb HEe BapTO CbOrogHi
AaBaTu JOKTPUHarbHI NigrpyHTA ANS NOBEPHEHHS 00 peaHimalii Takoro MUHYIoro.

3akoHoaaBCcTBO YKpaiHum 6yayeTbCsi Ha PO3BUHYTIM KOHTUHEHTanbHIM mogerni npasa i
3anyyaT aHrNOCAKCOHCbKI  «CTaHA4apTW  LOOKa3yBaHHSA», MOXMIMBO | Ti, SKi  AOpedyHo
BMKOPUCTOBYBaHI B KpaiHax, B SIKMX BIACYTHi kogMdikoBaHi npouecyanbHi 3akoHo4aBYyi aktu, ae 3
00’eKTMBHMX MiACTaB LUMPOKO 3aCTOCOBYETLCA MpeuefeHTHe NpaBo, B HALIOMY HauioHanbLHOMY
npaBoOBOMY MOfi He BapTo i Hemae noTpebu.

[na 3abe3neyeHHs BCTAHOBMEHHA ICTUHW 3aKOH Mae ccopMynoBaTU YiTKi 3aBOaHHSA
npouecyarnbHOI QifbHOCTI, NOMYHUI KOHUENT Ta 3MIiCT npeaMeTy AoKadyBaHHSA, MNpPOMoHyBaTu
AO0CKOHany npouecyanbHy opcy AiANbHOCTI Woa0 oKa3yBaHHS.

Ane 3akoHogaByi HOBeNW [JOKA30BOrO CbOrOAHI  NUlie  3aroCTpunu  po3yMiHHSA
AOKTPUHANbLHUX acnekTiB Teopii AOKasiB WoOo MeTW OoKasyBaHHsS, AONYyCTUMOCTI JoKasiB Ta
npouecyarnbHoi hopMn OKa3yBaHHS.

[ns BM3Ha4YeHHs OONYCTUMOCTI AOKasiB cyn BUXOAUTb 3 (DOPMYNM — HaNexXHun cyb’ekT
OTPUMaHHS [OKa3iB, HanexHe JKepeno Ookasy, HanexHun 3acid oTpMMaHHA gokasy, HanexHa
npouecyarnsHa dopma ogepXaHHa JoKasy.

NMpobnema gokasyBaHHA B yMOBax 3mMaranbHOro CygouYnMHCTBa 0COBMBO MOMITHA Ha NPaKTULi
3aCTOCYyBaHHSA TaK 3BaHOMO «naparesibHOro agBokaTcbkoro poscnigysaHHsay . KIMK YkpaiHu,
30Kpema, HaginawymM 3axucHuKa npaBamm ocobu, Ky BiH 3axXuLLAE, HE Y3roHKEHUN 3 HOBUM
xe 3akoHoM «[1po agBokaTypy i agBOKaTCbKy QiSINIbHICTbY.

Hanpuknag, ctopoHa 3axucty, 3rigHo 3 4. 3 c¢T. 93 KIIK YkpaiHuu, 3giicHioe 36mpaHHs
AoKagsiB WIaxoM BUTpPebyBaHHA Ta OTPUMAHHSA Bif OpraHiB gepkaBHOl BNagu, opraHie MicLLeBoro
camoBpsgyBaHHs, MiANPUEMCTB, YCTaHOB, OpraHisauin, cnyx6oBux Ta @i3n4HMX OCib peyen,
KoM OOKYMEHTIB, BiAOMOCTEN, BUCHOBKIB €KCnepTiB, BUCHOBKIB pPEBI3ii, akTiB MNepeBipok;
iHiLilOBaHHA MpOBeAEeHHsT Crniguux (PO3LYKOBKX) AiN, HernacHMx cnigymx (poswykoBux) Oi Ta
iHWKMX npoLuecyanbHUX A, a TakoX LUMSXOM 34INCHEHHS iHWWX Ain, Ski 30aTHi 3abeaneunTtun
nodaHHs Cyay HanexHux i JonycTUMmnX gokasiB. 3ayBaXXMMO, WO Taka pPO3MUTICTb Y BU3HAYEHHI
camoi cuctemu A, CNpsIMOBaHWX Ha OTPUMAHHSA OOKas3iB 3aXMCHUKOM € He Kpalium BapiaHTOM
peanisauii NPUHLMNY IPUANYHOT BUSHAYEHOCTI.

Pasom 3 Tum, 3akoHoM YkpaiHu «[1po agBokaTypy i aABOKaTCbKy LOisiNbHICTEY CaMOMy
aflBoKaTy HafaeTbCs yxe Binblue NOBHOBaXeHb. Tak, 3aXMCHUK-a4BOKaT Mae NpaBo: OA4epXXyBaTu
OoKyMeHTM abo X Konii Big NignpMemMcTs, YCTaHOB, OpraHisauin, a Big rpoMagsH — 3a iX 3rogoto;
O3HaMoMnioBaTUCA 3 HeoOXiOHMMW [OKyMeHTamu Ta Matepianamu; OTpUMyBaTU MUCLMOBI
BWCHOBKM (paxiBLiB TOLLO.

Binbw Toro, 3righo n. 7 ct. 20 3akoHy YkpaiHu «[lpo apBokaTypy i aaBOKaTCbKy
AisnbHICTb», afgBoKaT B CBOIN AiANbHOCTI Mae NpaBO «BUyYaTU pedi, AOKYMEHTH, X Konii». 3a
3aranbHUM NpaBnIoM B KpMMiIHANbHOMY MpoLueci CTOPOHa 3axXMCTY, a OTKE | 3aXMCHUK, 3rigHO 3 4.
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3 cT1. 93 KIK YkpaiHu, 3gincHioe 36rMpaHHA OoKasiB LNAXOM «BUTPebyBaHHA Ta OTPUMaHHSA»
pedyen, Konin OOKyMeHTiB». TOOTO MOBa MOXe WTWM NULIE NPO OTPUMAHHA BUOAHUX, @ HEe Mpo
MOXIUBICTb «BUIyYEHHsI», Be3 3roam BOMOAINbUA AOKYMEHTa 4M pedi. «BunyyeHHsa» 3asBuyan
PO3yMIiETbCA SIK NPUMYyCOBa BWUIMKa, @ CTOPOHA 3axXMCTy 3a BMU3HAYEHHAM 11 PYHKUIT HE MOXe
HadiNATUCA BNagHMMKN MOBHOBAXXEHHAMM.

Ane cnig 3asHauuTH, WO cKopucTaTUCb BM3HaveHUMu y c1.20 3akoHy YkpaiHn «[lpo
afBoKaTypy Ta afBOKaTCbKy AiANbHICTbY NpaBaMu, y KpWUMiHANbLHOMY MNPOBaXEHHI HaBiTb
3axUCHUKy-afBoKaTy HaBpsa Yn 6yae moxnmeum. Agke 3rigHo 3 4. 3 cT. 9 KIK YkpaiHm 3akoHu
Ta iHWi HOpMaTUBHO-NPABOBI akTM YKpaiHW, «MOMOXEHHSA SIKMX CTOCYKTbCS KPUMiIHANbHOMO
NpoBapKeHHS, MOBWHHI Bignosigatn uboMy Kogekcy», a «npu 34IMCHEHHI KpUMiHANbHOroO
NPoOBaPKEHHS HE MOXEe 3aCTOCOBYBATUCS 3aKOH, SKMI cynepeuntb uboMy Kogekcy». TobTo
3aXMCHVK MOXe KOPUCTYBaTUCh NnLLe TUMKU npasBamu, Aki Bu3HadeHi B KINK YkpaiHu.

Binbw Toro, KIK YkpaiHn 3akpinntoe we OanH Nocun, SIKMi MOXe cTaBaTu Ha MnepenoHi
BUKOPUCTAHHA hakTUYHMX AaHuX, 3000yTMX Ha NiACTaBi «iHWWX 3aKOHOAABYMX HOPM», a came
CTBEPOXYIOUN, O  «AOKa3amMu B KPUMIHaANbHOMY MpPOBAMKEHHI € PakTUYHi AaHi, OTpUMaHi y
nependadveHomy umm Kogekcom nopsgky...» (4.1 cT. 84); «aokas BU3HAETLCA JOMYCTUMUM, SKLLO
BiH OTpUMaHW y NopsiAKy, BCTaHoBneHomy umm Kogekcom» (4.1 cT. 86). [Migkpecnumo, wo Tyt
aKUEeHT 3pobneHnn Ha AONYyCTUMOCTI BUKOPUCTAHHS B SAKOCTI AoKasiB nuvwe Tux dakTU4HUX
OaHux, SKi oTpumaHi y nepepbaveHomy came «uum Kogekcom nopsigky», TOOTO B NOpsgky,
Bu3HadyeHoMy KTK i Higk iHakwe. Came uMmn opManbHUMU MOMEHTaMu MOXe KOpUCTaTUChb
CTOpOHa 0OBUHYBAYEHHSI, HAMONAral4M Ha BUIYYEHHI 3i CNpaBu NOsSICHEHb Ta iHWMX MaTepianis.,
3ibpaHMx CTOPOHO 3axMCTy No3a Mexamu opucaukuii Hopm KK Ykpainu.

[dymaetbecsa, wo xubHoto 6yna cama iges Haginutn Hopmu KIK YkpaiHu 6inbLuoto
IOPUANYHOKD CUAMOK HiDK iHWI 3akoHW. Takmi nigxig He Y3romKyeTbCs 3 KOHCTUTYLiNHUMMK
npuvHUMnamu po3byaoBM NPaBoOBOro PEXUMY MPaBOBOI AepXaBu, He BUPILLYE KXOL4HOT NpaBHUYOT
npobremu, a TifbK1 NOPOMXKYE HOBI, CTaBNAYM Nig CYMHIB 6€3Ni4 OTpUMaHUX PakTUYHUX SAHUX i
BCTAHOBMNEHUX MPABOOXOPOHHMMN OpraHamMn GakTiB Mo 3a MeXXaMu KpMMiHaNbHUX NPOBaMKEHb.

B cBOiX ycknagHeHux Ans JOriYHOro pPO3yMiHHS KOHCTPYKLUISX 3akOHO4AaBeLb 3ansyTas
idet0 SIK napanenbHOro agBOKATCLKOrO pO3CrigyBaHHS, TaK i OisNbHOCTI MUTHUKX, (bickanbHUX Ta
onepaTUBHO-PO3LLYKOBUX OpPraHiB Mo BUABMEHHIO NAaTEHTHUX 3MT04UNHIB.

B npoTtuBary Buwle BUKNAgEeHin MOXAMBOCTI CNPOCTyBaTU JONMYCTUMICTb BUKOPUCTAHHS B
A0Ka3yBaHHiI CaMOCTINHO 3ibpaHMX 3aXMCHUKOM MOSICHEHb Ta iHWMX MaTepianis, cam 3axXMCHUK
MOXe Hanondratm Ha HegonyCTUMOCTI BUKOPUCTAHHS B AOKasyBaHHI MaTepianiB CTOPOHM
00BUHYBaYEHHS (aKTiB MUTHUX OrnAA4iB, peBidin Towo). CuTyauilo ycknagHioe we ogHa HoBena
- B cuny 4. 4 c1. 95 KIK YkpaiHn «cyg Moxe oO6rpyHToByBaTW CBOI BMCHOBKW NULIE Ha
nokasaHHsiX, SKi BiH 6e3nocepeaHbO CnpunMaB Mig Yac CyooBOro 3acifaHHA», a TakoX «Cyd He
BrnpaBi OBrpyHTOBYBaTW Cy[OBi PIlLEHHSA MOKasaHHAMMW, HagaHuMW cnigyomy, npokypopy, abo
NOCUNAaTUCS Ha HUXY.

CknagyetbCs OyMKa L0 3aKOHOAAaBELb MOXIMBO MiKNyBaBCA MNP0 MNepeHeceHHs
[0Ka30BOi AisANIbHOCTI Ta BUKOHAHHA 3aBOaHHS BCTAHOBMEHHS ICTMHM B CTagilo CyaoBOro
po3rnagy, Ae cKkopiw 3a Bce i mogentoBanocb BcebivyHe i peTenbHe OOCNIAXEHHs AoKasiB y
BiOKPUTOMY, rnMacHoOMy, 3maranbHOMY MPOLECi, 3 NOro 4OAAaTKOBMMU rapaHTisMn 3abe3nedeHHst
cnpaBeanuBoCTi. «l7IMOBipHo» came Taka KoHuenuia i 6aymnacb 3akoHodaBLem Ta morna 6
OTpMMaTN NEBHE CNPUMHATTS, SIK XO4a i CYMHIBHa, ane gonyctuma Hoeena, abu He ogHe «aney.

3rigHo 4. 3 cT. 349 KIK Ykpaium BusHadeHo: «Cyn Mae npaBo, SKLWO NPOTM LbOro He
3anepeyyloTb YYaCHMKM CyOoBOro NPOBaPKEHHS, BU3HATU HeOOUISIbHUM OOCHIMKEHHS oKasiB
wodo Tmx obBCTaBWH, SKi HiKMM He ocnoptoloTecs». [lepenbadeHe CnpoLWEHHS CyOoBOro
po3rnagy, pasom i3 npouecyasnibHOK HOBENOKW — Y2000k npo eu3HaHHS 8uHU (cT. 468-475 KIK
YkpaiHun), NopoaKye CUTyaLito, KOy Ha 4OCYAOBOMY ChiACTBI AoKasiB HEMae, a B CyaoBiv cTagil
X NOTEHUIMHMX [DKepen MnpakTUYHO HIXTO He Jocnimpkye. BigTak cyn BMHOCUTL BUPOK 6e3
dopmanbHO BU3HAHOT i NO CyTi NepeBipeHOol 4OCTaTHbOI CUCTEMU AOKa3iB.

Pasom 3 Tum, BignosigHo go 4. 3 cT. 370 KIK YkpaiHn «0oBrpyHTOBaHUM € pilleHHs,
yXxBareHe cygoM Ha niacrtaBi 00’eKTMBHO 3'dcoBaHMX OBCTaBWH, K MigTBEpOKeHi Aokasamu,
OOCNiMKEeHNMK Nig Yac cyaoBoro posrnsgy...». 3rigHo 3 npunmncamm c1. 17 KIMK Ykpaiim «HixTo
He 3000B’A3aHNA 4OBOOUTU CBOK HEBUHYBATICTb Y BYMHEHHI KPUMIHANBHOIO NPaBoOMOpPYLUEHHS i
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Mae 6yTu BuMNpaBAaHWM, AKWO CTOpPOHa O6BMHYBaYeHHA He OoBede BMHYBaTICTb 0cobu nosa
PO3YMHUM CYMHIiBOM». XOTifIM LbOro 4YM Hi 3akoHogaBLi, ane, 34iMCHEeHUMK BCyneped Teopii
AokagsiB, Teopil iHdbopMaLii, Teopii NisHaHHA Ta 3akoHaM FOriKM NpunucamMun npasa, GakTU4HO
BKpan 3annyTtanu KpumiHanbHO-npouecyarnbHy OisnbHICTb, YCKNaAHWNM SK BUKOHAHHA 3agad
NPOTMAIT 3MOYMHHOCTI, TaK i BWKOHAHHA (YHKUIA 3axuMCcTy, a TUM camMuM i e(eKTUBHICTb
npasocyaas.

BucHoeok. Peaniszauis cnpaBegnmBocTi B cdepi NnpaBocyans MOXIMBE fNULLIE HA OCHOBI
3abe3neyeHHss BCTAHOBMEHHS ICTUHW, 3a HasBHOCTI (PyHAamMeHTanbHOI Teopii AokasiB Ta
CTBOPEHOI Ha i OCHOBI [OCKOHANoOro [oKas3oBOro npasa, PO3BMHYTOI Ta LOTPUMYBaHOI Ha
npakTuui npouecyanbHOi Qopmu OokasyBaHHs. [oka3oBe npaBo MoTpebye CyTTEBOro
YOOCKOHaneHHs 3 ypaxyBaHHAM CTanux no3uuin Teopii Ni3HaHHA Ta BepXOBEHCTBa npasa.

lMepcrnekmusu  rnodanbwio2o OocnioxeHHs1 rnpobnemu BbHadvalTbCA B po3podui
[0CKOHanoro 4okasoBoro npaea Ta npoekty Hoeoro KIK YkpaiHu.
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TRUTH "POSE REASONABLE DOUBTS": CONCEPTUAL PROBLEMS OF THE MODERN
LAW OF EVIDENCE.

V. TERTYSHNYK

Formulation of the problem. The basic prerequisite for fairness of legal proceedings is to
establish objective truth in a criminal case. Meanwhile, the term "truth" in the CPC of Ukraine,
which was in force until November 2012, was used 8 times, and today the term "truth" is not
mentioned in the new CPC of Ukraine at all. But this does not mean that in the criminal process
the task of establishing the truth is not worth it. But this assertion needs doctrinal justification and
clear legal definition.

Relevance of the problem. On the thorny path to creating an unsurpassed model of
justice, investigative and judicial practice has shown a set of both new and long-standing
obsolete problems of evidence, which require in-depth study.

The analysis of recent scientific studies shows both the diversity of scientists' opinions and
many unresolved problems of the theory of evidence and evidence of law [2-9, 11-20, 22, 23].

The purpose of this work is to determine the basic algorithms for further reformation of
evidence and procedural form of proof.

Presentation of the main research material.

Truth and justice are the eternal civilization values of society, the decisive elements of the
doctrine of justice. Meanwhile, defining the purpose of evidence, some authors consider the
establishment of truth as the basis of justice in criminal cases [11, p. 5-6], others are seeking to
replace this goal with the latest immanent ideological concepts, for example, involving the
doctrine of the standard of proof beyond reasonable doubt, claim that "from the point of view of
the standard of proof" in a reasonable doubt "the purpose of proof is reliability, as the greatest
degree of probability" 16, p. 9]. Meanwhile, credible knowledge is usually a sign of the achieved
truth.

Certainly, here are some terminological nuances and the problem of the quality of the law.
The current CPC of Ukraine uses a number of similar and varied in its shades of concepts - "the
presence of sufficient evidence" (Article 276), "beyond reasonable doubt" (Article 19), "sufficient
for persuasion" (Article 175), "sufficient grounds To consider "(Article 177)," the weight of the
available evidence "(Article 178)," if the prosecutor proves "(Article 183)," the presence of
reasonable suspicion "(Article 190, 194)," the presence of sufficient grounds to consider "( Article
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194), "sufficient evidence" (Article 284). What is the difference between the definitions of
"sufficiency of evidence" and "weight of evidence" - the issue is rather rhetorical. Obviously, such
a blurriness of the concepts needs to be corrected with the provision of clear legal certainty and
the appropriateness of the terms used.

Meanwhile, the notion "proof beyond reasonable doubt" is used by such a venerable
institution as the ECHR, in particular, in proceedings involving claims of citizens of European
countries, whose judicial system uses such a concept. But this does not mean that it is in haste to
refuse to recognize the purpose of the criminal process of establishing truth.

Truth - is a reliable knowledge that correctly reflects the real reality in the minds of people
[9, p. 199].

Obijective truth is not just the correspondence of our judgments to real facts and events of
reality (the truth in essence), but such a truth, which is confirmed by a combination of sufficient
and relevant to the case, admissible and reliable evidence, is fixed in public legal decisions,
which makes it possible in Its further perception by other subjects in other coordinates of space
and time, access to its contents of the evidentiary component of all stakeholders involved in the
process, and entities that oversee, process control and justice.

On the possibility and necessity of achieving the truth insist most of the general European
legislative acts and procedural laws of the countries of the continental legal system. Even art. 69
of the Rome Statute of the International Criminal Court states: "The court is competent to require
all the evidence which he considers necessary to establish the truth."

Part 1 of Art. 81 CPC of France states that the investigating judge is entitled to "carry out
all the investigative actions he deems necessary to establish the truth."

Rule 102 approved by the US Supreme Court of the Federal Rules of Evidence states:
"These rules should be interpreted so as to ensure impartiality in their application, eliminate
unreasonable costs and time losses, and strengthen and improve the evidence, in order that the
truth may be ultimately established. (The truth) and fairly resolved issues that are being examined
(by court) ".

The Austrian criminal-law law also speaks of establishing truth. Specifically, par. 2 § 232
of the CPC of Austria obliges the presiding judge to direct the proceedings to the establishment of
the truth.

Paragraph 2 of § 244 of the CPC of Germany states that the court, in order to establish
the truth from the duty to investigate all facts and evidence of importance for a court decision [20].

Considering the relevant legal requirements of the European lawyer William Eisenberg
calls the true circumstances establish a central demand, yet the dominant principle of German
criminal procedure [1, p. 65]. D. Rawls calls truth and justice the first among the virtues of human
activity, which are uncompromising [14, p.19].

The purpose of finding out the truth in the criminal process in a certain way is stated in Art.
31 of the Constitution of Ukraine. Note also that according to Part 2 of Art. 9 CPC of Ukraine "The
prosecutor, the head of the pre-trial investigation body, the investigator must fully investigate the
circumstances of the criminal proceedings in full and impartially." Obviously, the result of such a
duty can and must be established truth in the case.

In addressing the question of establishing an investigator and the court - truth or
probability, we believe the possibility of objective truth about the facts of objective reality - the
object and the subject of crime, actus reus and those who He committed (the subject of a crime).
That is, the objective truth (the truth is confirmed by unquestionable, reliable evidence) is
established in relation to the very fact of the crime (whether there was a crime, who and how did
it). After all, according to Art. 62 of the Constitution of Ukraine: "The prosecution can not be
based on evidence obtained illegally, as well as on assumptions. All doubts about the proof of the
fault of the person are interpreted in its favor. "

Subijective circumstances of the crime (the form of guilt, motives) are established with the
highest degree of probability, which would exclude any other interpretation.

Perhaps here it would be permissible to use the term "beyond reasonable doubt". That's
only if the concept of establishing objective truth emphasis on the factual side, the definition of
"beyond reasonable doubt", the researcher wants it or not, the center of gravity is transferred to
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the subjective perception of the facts subject to proof. Moreover, it is known that intelligent people
tend to doubt more and vice versa.

On this occasion, one wisdom is mentioned, in which human knowledge is defined by a
circle. The more knowledge, the greater the circle, and hence the longer the limit with ignorance.
That is, if knowledge is a lot of people, its scope of awareness is wider and has a wider touch of
ignorance, and thus, such a person sees more problems, and vice versa, little knowledge - less
problems. When knowledge is not enough - their owner says - "this is my point of view" and ...
point. In the glorious times of repressions of people with "steadfast points of view" too much work
in law enforcement agencies. They created an appropriate doctrine and politics, they completed
justice, and on this basis, they were making history debilitating. It's probably not worth giving a
doctrinal basis today for the return to the resuscitation of such a past.

Legislation of Ukraine is based on a developed continental model of law and involve the
Anglo-Saxon "standards of proof", possibly also those that are appropriately used in countries
where there is no codified procedural legislation, where, on objective grounds, a widely used
case law, in our national legal field Not worth it and no need.

To ensure the establishment of the truth, the law must formulate clear tasks of procedural
activity, the logical concept and content of the subject of proof, to offer a perfect procedural force
for evidence of action.

But legislative evidences today only aggravated understanding of the doctrinal aspects of
the theory of evidence in relation to the purpose of proof, the admissibility of evidence and the
procedural form of evidence.

To determine the admissibility of evidence, the court proceeds from the formula - the
proper subject of obtaining evidence, the proper source of evidence, the proper means of
obtaining evidence, the proper procedural form of obtaining evidence.

The problem of evidence in competitive trials is especially noticeable in the practice of the
so-called "parallel lawyer's investigation". The CPC of Ukraine, in particular, by giving the
defender rights of the person he protects, is not coordinated with the new Law "On Advocacy and
Advocacy".

For example, the party of protection, in accordance with Part 3 of Art. 93 CPC of Ukraine,
collects evidence by requesting and obtaining from the bodies of state power, bodies of local self-
government, enterprises, institutions, organizations, officials and individuals the things, copies of
documents, information, conclusions of experts, conclusions of audits, acts of inspections;
Initiation of investigative (search) actions, secret investigative (search) actions and other
procedural actions, as well as by carrying out other actions that are capable of providing the court
with appropriate and admissible evidence. Note that such blurriness in determining the very
system of actions aimed at obtaining evidence by a defender is not the best option for
implementing the principle of legal certainty.

At the same time, the Law of Ukraine "On Advocacy and Advocacy" gives the lawyer more
powers. Yes, a defense counsel has the right: to receive documents or copies thereof from
enterprises, institutions, organizations, and from citizens - with their consent; Get acquainted with
the necessary documents and materials; To receive written conclusions of experts, etc.

Moreover, according to Clause 7 of Art. 20 of the Law of Ukraine "On Advocacy and
Advocacy", the lawyer in his activity has the right "to remove things, documents, copies of them".
According to the general rule in the criminal proceedings, the party of protection, and hence the
defender, according to Part 3 of Art. 93 of the CPC of Ukraine, carries out the gathering of
evidence by "requesting and receiving" things, copies of documents ". That is, it can only be
about obtaining the issued, and not about the possibility of "extraction", without the consent of the
owner of the document or things. "Removal" is usually understood as a forced isolation, and the
protection side by definition of its functions can not be given to the authorities.

But it should be noted that the use of the rights specified in Article 20 of the Law of
Ukraine "On Advocacy and Advocacy" is unlikely to be possible even in the criminal proceedings
of a defense lawyer. After all, according to Part 3 of Art. 9 CPC of Ukraine laws and other
normative-legal acts of Ukraine, "the provisions of which concern criminal proceedings, must
comply with this Code", and "in the course of conducting a criminal proceeding, a law which
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contradicts this Code can not be applied." That is, the defender can only use the rights specified
in the CPC of Ukraine.

Moreover, the Criminal Code of Ukraine establishes another assertion which may become
an obstacle to using the evidence obtained on the basis of "other legislative norms", namely,
stating that "evidence in a criminal proceeding is actual data obtained in the manner prescribed
by this Code ..." (Part 1 of Article 84); "The evidence is admissible if it is received in the manner
prescribed by this Code" (Part 1, Article 86). We emphasize that here the emphasis is placed on
the admissibility of using as evidence only those actual data obtained in the manner prescribed
by this Code, that is, in the manner determined by the CPC, and in no other way. It is these
formal points that the prosecution can use, insisting on removal from the case of explanations
and other materials collected by the party outside the jurisdiction of the norms of the CPC of
Ukraine.

It is believed that the very idea of giving the CPC of Ukraine a greater legal force than the
other laws was false. Such an approach is not in line with the constitutional principles of
developing a legal regime of a state governed by the rule of law, does not resolve any legal
problem, but only generates new ones, casting doubt on the abundance of factual findings
received and facts established by law enforcement agencies outside of criminal proceedings.

In his complicated logical understanding of designs, the legislator confused the idea of a
parallel lawyer's investigation, as well as the activities of customs, fiscal and operational-search
agencies to detect latent crimes.

In contrast to the foregoing possibilities to refute the admissibility of use in proving self-
collected explanations and other materials by the defense counsel, the defender himself may
insist on the inadmissibility of use of evidence in the materials of the prosecution (acts of customs
reviews, audits, etc.). The situation is complicated by another story - in virtue of Part 4 of Art. 95
of the CPC of Ukraine, "the court can justify its conclusions only on the testimony that it directly
perceived during the court session", as well as "the court is not entitled to substantiate court
decisions by indications provided to the investigator, prosecutor or reference them".

The opinion is that the legislator may have taken care of the transfer of evidence and the
task of establishing truth in the trial stage, where it was most likely that a comprehensive and
thorough investigation of evidence in an open, vague, adversarial process with its additional
guarantees of equity was modeled. "Probably" is precisely this concept, and was seen by the
legislator and could get some perception, as though a dubious, but permissible short story, in
order not to be "but".

According to Part 3 of Art. 349 of the CPC of Ukraine states: "The court has the right, if
the participants of the trial do not object to this, to consider it inappropriate to study evidence on
those circumstances that are not contested by anyone." The foreseen simplification of the trial,
together with the procedural novelty - an agreement on the recognition of guilt (Article 468-475 of
the CPC of Ukraine), gives rise to a situation in which there is no evidence in the pre-trial
investigation, and practically nobody examines their potential sources at the trial stage. The court
then sentences a verdict without a formally recognized and essentially verified sufficient evidence
system.

However, according to Part 3 of Art. 370 of the CPC of Ukraine "is a grounded decision
made by the court on the basis of objectively clarified circumstances, which is confirmed by the
evidence investigated during the trial ...". According to the requirements of Art. 17 CPC of Ukraine
"No one is required to prove his innocence in committing a criminal offense and should be
justified if the prosecution party does not prove the guilt of an individual beyond reasonable
doubt." They wanted this or not legislators, but implemented contrary to the theory of evidence,
the theory of information, the theory of knowledge and the laws of logic, the requirements of law,
in fact, extremely entangled criminal proceedings, complicated both the implementation of the
tasks of countering crime, and the performance of the functions of protection, and thus and
efficiency justice.

Conclusion. Realization of justice in the field of justice is possible only on the basis of
ensuring the establishment of truth, in the presence of a fundamental theory of evidence and the
perfect evidence-based right established on its basis, developed and maintained in practice, the
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procedural form of evidence. Evidence-based law requires significant improvement, taking into
account the persistent positions of the theory of knowledge and the rule of law.

Prospects for further study of the problem are seen in the development of a perfect
evidence-based law and a draft of the new CPC of Ukraine.
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