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O EFEKTYWNOSCI STOSOWANIA ZASAD PRAWNYCH W
DZIALALNOSCI KARNO-WYKONAWCZEJ PERSONELU
ORGANOW ORAZ JEDNOSTEK ODBYWANIA KARY NA

UKRAINIE

W artykule przeprowadzono analize zasad z zakresu
ustawodawstwa karno-wykonawczego, dotyczacych wykonywania
oraz odbywania kary rozpatrywanych przez pryzmat ich stosowania w
dziatalnosci karno-wykonawczej personelu organéw oraz jednostek
odbywania kary na Ukrainie. Wyznaczono roéwniez kwestie
problematyczne wynikajgce na tej ptaszczyznie oraz opracowano
naukowo uzasadnione kierunki ich faktycznego rozwigzania.
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ON THE EFFICIENCY OF APPLICATION OF PRINCIPLES OF THE Uzhorodskiego
RIGHT IN CRIMINAL-EXECUTIVE ACTIVITY OF PERSONNEL OF Uniwersytetu
BODIES AND INSTITUTIONS OF CARRIAGE OF UKRAINE Narodowego
doktor nauk prawnych,

The article analyzes the principles of criminal-executive (m.Uzhorod, Ukraina)

legislation, the execution and serving of sentences through the prism
of their application in the criminal-executive activities of the personnel
of the organs and penal institutions of Ukraine, as well as the
formation of problem points that arise in this direction and formulated
scientifically substantiated ways to solve them. essentially.
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NMPO E®EKTUBHICTb 3ACTOCYBAHHA NMPUHLUUMIB NPABA Y KPUMIHAIIBHO-
BUKOHABUYIN OIANIBHOCTI NEPCOHAJTY OPIAHIB TA YCTAHOB BUKOHAHHSA
NMOKAPAHb YKPAIHU

B crTaTTi 3piiicHeHO aHania npuHUMNIB  KpUMiHanbHO-BUKOHABYOro 3akoOHOA4AaBCTBA,
BMKOHaHHS Ta BiabyBaHHSA NokapaHb Yepes3 Npu3my iX 3aCTOCYBaHHA B KpUMiHanbHO-BMKOHABMIN
JisiNbHOCTI NepcoHany opraHiB Ta yCTaHOB BUKOHaHHS nokapaHb YKpaiHW, a TakoX CTaHOBEHHI
NpobnemHi MOMEHTU, SKi BUHUKaIOTb Y LbOMY HanpsaMi Ta chopMyIiboBaHi HaykoBO 06rpyHToBaHi
LWNAXM WoJ0 X BUPILLEHHS NO CyTi.

Knro4yoei cnoea: KpuMiHaNbHO-BMKOHABYA [LiANbHICTb; NPUHUMNM NpaBa; MnepcoHan
OpraHiB Ta yCTaHOB BUKOHaHHS nokapaHb; epeKTUBHICTb; pe3ynbTaTUBHICTb; 3acyKeHU; cdepa
BMKOHaHHS NokapaHb; 3aCTOCYyBaHHA HOPM npasa.

lMocmaHoska npobremu. £K CBIAYNTbL MpakTUKa BUKOHAHHA KPUMiHANbHUX MOKapaHb B
YKpaiHi, ogHieto 3 npobnem, WO BMHUKAE Npu peanisdauii 3aBoaHb KpUMiHanbHO-BMKOHABYOro
3aKoHOAaBCTBA Ta MOro MeTu, AKi BU3HayeHi B cT. 1 KpnmiHanbHO--BMKOHaBYOro kogekcy (aani —
KBK) YkpaiHu, € HeHanexHu piBeHb Ta HU3bka e(EeKTMBHICTb 3aCTOCYBaHHS Y KpUMiHaNbHO-
BMKOHAaBYIN AiSNbHOCTI nepcoHany [epxaBHOi KpuMiHanbHoO-BUkoHaB4oi cnyx6u (OKBC) YkpaiHu
NpVvHUMNIB NpaBa, Wo BM3HA4YeHi B 3aKOHi. [1pn LboMy 3MICT Ui€i npobnemmn nexmntb y AeKinbkox
nnoLumHax, a came:
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a) Y HETOYHOMY PO3YMiHHI NepCcOoHariomM OpraHiB Ta yCTaHOB BUKOHAHHA MOKapaHb 3MICTy
SIK CITOBa «MPMHUMM», TaK i B LiNOMy 3MICTy NpMHUMMIB NpaBa, SKi Li 0cobu MOXyTb 3acTocyBaTh
Ha npakTuui;

6) y Ppi3HOMaHITHOMY TNyMayeHHi 3MIiCTy NpuvHUMNIB NpaBa Ha AOKTPUHArbHOMY
(NnpaBoBOMY) piBHi;

B) Y NOBTOPIOBAHOCTI MiKXrany3eBux Ta rany3eBux NpUHUMMIB NpaBa, a TakoX NpuHLKNIB
IHCTUTYTIB NpaBa; B 3aKOHaX, L0 perynolTb cdepy BUKOHAHHS NoKapaHb;

) y Aesikux ocobnmMBOCTAX peanidauii y KpMMiHanbHO-BUKOHABUIN AiSiNIbHOCTI NpUHLUMNIB
MiXKHapOAHOro Npaga, WO CTOCYTbCA Chepy BUKOHAHHA NOoKapaHb.

Takum 4nHOM, cnifg BM3HATW, LLO B HAsiBHOCTI CKNagHa TeopeTuKo-npuknagHa npobnema,
o notpebye CBOro BUPILLEHHSI HA HAYKOBOMY Ta HOPMAaTMBHOMY PIBHSIX, WO 11 06ymoBuno Bubip
TEMW L€l HAyKOBOI CTaTTi, @ TakoX ii OCHOBHOIO 3aBOaHHA — po3poduTM HayKOBO OOI'PYHTOBAHI
LWNAXM WOA0 YOOCKOHANEHHS NPaBoBOro MexaHiamy 3 LMX NUTaHb.

CmaH OocnioxeHHsi. BuB4yeHHA HaykoBOI niTepaTypu nokasano, WO [AOCUTb aKTUBHO
po3pobka npobrnemn KpuMiHaNbHO-BMKOHABYOI [AisiNbHOCTI MepcoHarly opraHiB Ta YCTaHOB
BMKOHaHHS MOKapaHb 3arMMaroTbea Taki yueHi, sk K.A. Aetyxos, O.M. baHaypka, B.A. bagupa,
I.I". Boratnpbos, O.l. BoratupboBa, O.M. [xyxa, T.A. [leHucosa, O.I. Kon6, |.M. KonotyH, B.A.
KoHonenbcokuin, B.O. Mepkynosa, A.X. CtenaHiok, B.M. Tpy6Hukos, |.C. AkoBeub Ta iH.

MNopsag 3 UMM, Y KOHTEKCTI 3MICTY TUX NUTaHb i 3aBAaHb, AKi CcKnanu npeameT OOTpUMaHHS
Ui poboTi, HayKOBi MOLIYKM 3AINCHIOTLCA O6e3CUCTEMHO Ta He UinecnpsMoBaHoO, WO W
BUCTYNWO O0OATKOBUM apryMeHTOM LWoao BuMbopy ii TeMatukm Ta NOCTaHOBLi MPiOpUTETHOI
MeTH.

Buknad ocHosHux ronoxeHb. £k BCTAHOBNEHO B XO4i UbOro MoOHorpadivHoro
OOCNIfXEHHs, nopsg 3 OCHOBOMOMIOXKHUMU Y KPUMiHANbHO-BMKOHABYIN AisNbHOCTI MepcoHan
OKBC YkpaiHu OOCUTb aKTMBHO 3aCTOCOBYE M TaK 3BaHi 3ararnbHi NPUHUUNK npaea, TOOTO Ti
BUXIQHI NOMOXEHHS, LLO NPpUTaMaHHi NpaBy B LifIOMY, a TakoX Ail0Tb Y BCIX ranyssax Ta iHCTUTyTax
npaea [1, c. 128].

[lo 3aranbHUX NPUHUMNIB OiAfbHOCTI NepcoHany opraHiB Ta yCTaHOB BMKOHAHHA NokapaHb
y cdepi BUKOHaHHSA NoKapaHb HayKoBLi BIAHOCATb HACTYMHI NPUHUMMAW: @) NPaBOBi BU3HAYEHOCTI;
6) NponopuinHOCTI; B) 4OBPOCOBICHOCTI; ) po3yMHOCTi [1, c. 128].

OcHoBY npuHUMMY nNpPaBOBOI BU3HAYEHOCTI YTBOPKE KOHUEnNUia nependadvyBaHoOCTI
(npunyLeHHs, 6a4yeHHsa Yorocb y ManbyTHbOMy Towo) [2, ¢. 497], 3rigHO sKOi cyb'ekTOM npaBa
Mae 6yTn 3abesneyeHa MOXMMBICTb NMnaHyBaTW CBOI Aii i3 BNEBHEHICTIO, WO BOHM 3HAOTb MNpO
npaBoBi Hacnigkun cBoix gin [1, c. 128].

MaTepianbHUM BUPaXEHHAM OAHOro NPUHUMMY MOXe CnyryBaTu MONOXEHHA po3giny V
3akoHy VYkpaiim «[llpo [epxaBHY KpuUMiHaNbHO-BMKOHABYY CHyO0y VYKpaiHu», y sKOomy
BM3HAYEHMI NMpaBoOBUIN Ta couianbHun 3axucT nepcoHany OKBC YkpaiHu, wo [oBogosaTbcs Ao
BigOMa BCix OCi6, siki MOCTynawTb Ha Cnyx0y 4nm pobOTy B OpraHM Ta YCTaHOBWM BWKOHAHHS
nokapaHb, TOOTO TakMM YMHOM peani3yeTbCA IX MpaBOBa BWU3HAYEHICTb Y KPUMiHaNbHO-
BMKOHaBYMX NPaBOBIgHOCKHAX.

Ak 3 uboro npuBogy 3as3HayeHoro B piweHHi KoHctutyuinHoro Cyany YkpaiHu Big 22
BepecHs 2005 p. Ne 5-pn/2005 (cnpaBa Npo NOCTiHE KOPUCTYBaHHA 3eMeNbHUMN ginsHkamun) [3]
Ta Big 11 xoBTHA 2011 p/ Ne 11-pn/2011 (cnpaBa Npo CTPOKM aAMiHICTPATUBHOIO 3aTpUMaHHS)
[4], npyHUMN NpaBOBOT BU3HAYEHOCTI € 3MICTOBHUM BUPAXEHHS TakMX KOHCTUTYLINHUX NPUHLUMNIB
SK: BEPXOBEHCTBA MNpasa; PiBHOCTI Ta CnNpaBeasIMBOCTI, a TakoX TOro, WO B iHWIN cuTyauil He
Moxe OyTn 3abesneyeHO OfHaKOBE 3acTOCyBaHHS NpaBa, WO HeMVHyyYe npu3BOoauTb A0
ceaBinns. lNpu LuboMmy, OCKINbKM igel NpaBOBOI BU3HAYEHOCTI MaloTb BTIMOBATUCL Y NPOLEC SK
HOPMOTBOPYOCTI, TaKk | peanisauii NpaBa (MpaBo3acTOCYyBaHHSA), BKIOYAOUN chepy BMKOHAHHSA
nokapaHb, HayKoBUi NOriYyHO BMBENW ABi rpynu BUMOr, WO MalwTb Npen’aBnaTtucd 00 3MiCcTy
nNpyHUMNY NpaBoBoOi BM3Ha4veHocTi [1, c. 129], a came — ue:

1) BuMOrM OO0 HOpMAaTMBHO NPaBOBMX akTiB. 3o0kpema, Taki [Kepena MawTb 6yTu
3pO3yMiNUMK, He CynepeysIMBUMK i NMOBUHHI MPOMNOHYBaTU NoBHe BperymnoBaHHA. KpiM uboro,
3a3HayeHi akTM MaloTb 0OOB'A3KOBO ONPUNIOOHIOBATUCS, @ TaKoX NOBWUHHI HE MaTW 3BOPOTHOI Ail,
OyTn cTabinbHMMK i NOCNiQOBHUMMK. AK y 3B'sI3KY 3 LM BU3HAYeHO B 4. 2 cT. 41 KK YkpaiHu,
Haka3 abo po3NopsAAKEHHSA € 3aKOHHUM, SKLLO BOHM BifgAaHi BignosigHoO 0coboto, B HanexHomy
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nopsiaKy Ta B Mexax ii NOBHOBaXEHb i 3@ 3MICTOM He cynepeyvnTb YNHHOMY 3aKOHO4AaBCTBY Ta He
NoB'si3aHi 3 MOPYLLUEHHSIM KOHCTUTYLINHUX NpaB Ta cBo6OA NMOANHN | rpoMagsaHnHa [5].

BaxxnnBMMn y LIbOMY KOHTEKCTi € W MONoXeHHsA n. 3 noctaHosu lNneHymy BepxoBHoro
Cyay Ykpainm «[1po 3acTtocyBaHHsA cyaamMm 3aKOHOAABCTBA, Lo nepeabavae BianoBiganbHiCTb 3a
NocAraHHA Ha XWTTS, 300pPOB'd, MOHICTb Ta BRACHICTb cyadiB i nNpauiBHUKIB MPaBOOXOPOHHUX
opraHiB» Bif 26 4YepsBHa 1992 p Ne 8, y akomy MOBa BeeTbCA NPo Te, WO, SKWO Ail NPpUTArHyToi
00 BignoeiganbHOCTi 0cobu OynyM  peakuieldo Ha He3akoHHI  AisHHA  cyani, npauiBHMKa
NPaBOOXOPOHHOIO OpraHy, YfieHa rpoMaacbknx opMyBaHb 3 OXOPOHM FPOMaLCLKOro NOPSAKY Yn
BiCbKOBOCIYX00BUSA ab0 BUKNMKAHI OCODUCTUMMN HE MPUA3HUMU CTOCYHKaMM, HE MOB'Si3aHMMN 3
BUKOHAHHSIM MOTEPNINMM CBOiIX 000B'sI3KIB, BUMHEHE, 3@ HAABHOCTI ANS LUbOro niacrtae, noTpibHO
kBanidikyBaTu sk 3no4mH NpoTn ocobu abo BnacHocrTi [6, c. 101];

2) BUMOTM [0 iX 3aCTOCYBaHHS.

3MicT X nonsrae y TOMy, WO HOPMaTMBHO-NPAaBOBI aKTW MOBWHHI BMKOHYBAaTUCS; Mae
iCHyBaTW NpakTuKa X O4HAKOBOrO 3aCTOCYBAHHS; PIlLEHHSI CYAiB MOBUHHI OyTM oCTaTo4yHMMU,
060B'I3KOBMMM Ta BUKOHYyBaHMMK [1, C. 129]. Y KOHTEKCTi 3MIiCTy KpWUMiHaNbHO-BUKOHABYOI
pisineHocTi nepcoHany OKBC YkpaiHn nokasoBoto € noctaHoBa [lneHymy BepxoeHoro Cyay
YkpaiHu Big 26 6epesHsa 1993 p. Ne 2 «[1po cyqoBy NpakTuKy B cnpaBax npo 311I04NHKU,NOB'A3aHi 3
NOPYLUEHHAMU pexuMy BiaOGyBaHHSA NokapaHHA B Micusix no3basneHHs Boni» [7]. Tak, y n. 3 uiei
NMOCTaHOBU BU3HAYEHO BUMKIHOYHMIA Neperik NnocagoBux OCib, siki MOXyTb ByTu notepninumn Big
LUMX 3M04YMHIB, @ came — ue Ti i3 HuX, aki BignosigHo 0o cT. 135 KBK YkpaiHn kopucTyoTbca
NpaBOM 3aCTOCYBaHHSA 3aXOAiB 3a0XOYEHHS i CTArHEHHs WoAo 3acymkeHux [7, ¢. 109], wo mae
npsmMe BIOHOLEHHS [0 3MICTYy MPUHUMMY MpaBoBOi BM3HAYEHOCTI KpUMiHaNbHO-BUKOHABYOT
DiSNbHOCTI NepcoHarny opraHiB Ta yCTaHOB BUKOHaHHS NOKapaHb.

Y CBOW 4epry, NpMHUMMN MPOMOPLINHOCTI (pO3MIpHOCTI), sik npaBunbHO BcTaHoBuB C.[I1.
MorpebHsK,I'pYHTYETbCS Ha igel cnpaBeanuBOCTI | pO3rnafaeTbCa SK  €NeMeHT NpuHLMny
BepxoBeHcTBa npasa [1, ¢. 129].

BignoBigHO 0O 3MICTy 3a3Ha4yeHOro MpUHLUMMY, OpUANYHI Oi Ta BNagHi pilleHHa MatoTb
NPOXOAUTU TECT Ha NPOMOPLINHICTb, O BKNOYAE Taki Kputepil:

a) 3acid, npusHavyeHurn [Na OOCArHEeHHs MeTM Bnagu, MNOBMHEH nigxoauTtun Ans
OOCSArHEHHS i€l MeTu (aopeyHictb). Tak y 4. 4 cT. 6 KBK 3a3HayveHo, wo 3acobv BUNpaBneHHs i
pecouiani3auii 3acympKeHNX 3acCTOCOBYHOTbCS 3 YypaxyBaHHAM BMAY MOKapaHHHA, OCOOMCTOCTI
3acCyKeHoro, xapaktepy, CTyrneHsi cycninbHoi Hebe3nekn i MOTUBIB BYMHEHOrO KPUMiHaINbLHOro
NpaBoMNOpPYLLUEHHA Ta NOBEAIHKN 3acyXeHOoro nig vyac BiabyBaHHA NOKapaHHS;

AK CBiQUMTL MpakTMKa OLHIOKYM [OPEYHICTb NEBHOrO 3acoby, HeoOXigHO BpaxyBaTu He
MOXIMBICTb 3aCTOCYyBaHHA 3ab0OpoHeHUX 3acobiB (Hanpuknag, kaTyBaHb), WO pobutb HeAOPEYHUM
noAanbLlUMin aHania TUX Yn iHWnx obmexeHb Ha npeameT X NponopuinHocTi. Kpim TOro ouiHtoBaHHIO
nignsrae nNeriTMMHICTb METM 3acTOCyBaHHA 3acoby, dka mae BunnmBatyi 3 KoHcTtuTyuii YkpaiHu
(3okpema, cT. 27, y AKi 3a3HaYeHOo, WO HIXTO He MOXe OyTW CBaBifibHO NMo30aBreHun XUTTS) Ta
3aKoHiB (Hanpuknag,3akoH YkpaiHu Big 21 nunHa 2006 p. «[Mpo patudpikauiio dakynsTaTtMBHOro
npoTtokony Ao KoHBeHUii NpoTM KaTyBaHb Ta iHLIMX >XOPCTKUX,HENMOACBKMX abo Takux, Lo
NPVHWXKYIOTb TiHICTb, BUAIB MOBOMKEHHS Ta NokapaHHs» [8]).

BogHouac, sk obGrpyHTOBaHO AOBOAATb HAYKOBLi, AOPEYHICTb 3acoby HeobOoB'si3KOBO
CBiAYMTb NPO Te, WO BiH € EAMHO MOXNUBMM. FAKLLO iCHYIOTb iHLI, MEHLW O6TSXNUBI 3acobu, To y
AepXaBu Hemae pO3yMHUX MiACTaB BUKOPUCTOBYBATM 3acobu, wo nepeabavatotb 6Ginblue
BTpyYaHHs: Oinbll M'ski 3acobu € onTumanbHMMW; BOHM Kpalle BignoBigalTb iHTepecam
rpomMagsH; npu UbOMy PiBHOK Mipol Bignosigawyn iHTepecam gepxasu [1, ¢. 129]. Ak 3 uboro
npueoay 3a3HadyeHo B n. 17 noctaHosa lNMneHymy BepxosHoro Cyay Ykpainu Big 26 kBiTHa 2002
p. Ne 2 «[lMpo ymMOBHO-OOCTPOKOBE 3BiflbHEHHS Bif, BiAbyBaHHA NokapaHHA i 3aMiHy He BigbyToi
YacTuHM OBinbWw  M'AKUM», OCKISIbKM CyAOBMW PO3rNs[ NUTAHHA MNP0 YMOBHO [JOCTPOKOBE
3BiNbHEHHSA Big BiabyBaHHA nokapaHHa abo He BiAGYTOI YacTMHM NokapaHHA Ginblw M’SKUM
CrpaBnsa€ BESIMKUA BUXOBHUIN i 3anobBiXKHMI BNAMB SIK HA CaMOro 3acyKeHOro, TaK i Ha iHLWKX
ocib, cyau nig Yac 3acigaHHa y cnpasax Liel KkaTeropii MOBUHHI Npuainatn ocobnuey ysary
NOSICHEHHAM 3aCy[PKEHOro, npeacTaBHUKIB OpraHy, SKWA Bigga€e BMKOHAHHAM MNOKapaHHS,
crnocTepexHoil Komicii abo cnyxbu y cnpaBax Aiten no cyTi BHECEHOro nogaHH4 [9, c. 174].
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0) 3 ycix npugaTHux mae 6yTM obGpaHO Tom 3acib,akMih HanmMeHwe obmexye npaBo
npuBaTHOI 0cobu (HeobxigHicTb). Tak, y 4. 16 cT. 134 KBK 3akpinneHo nonoXeHHs, BignoBigHo 4O
AKOro aaMiHiCTpauis KOMOHii Mpyv BCTaHOBMEHHI (akTy nopyleHHa ocoboto, sika Biabysae
nokapaHHst y Buai no3baBneHHsa BOMi, BUMOr pexumy 3000B'si3aHa HeBIgKNagHO po3noyaTtu
nepeBipKy MNpu4MH, OOCTaBMH i MOTUMBIB BUYMHEHHS MOPYLUEHHS, MOBEAiHKM Uiei ocobu [o
BUMHEHHS NPOCTYNKY, BM3HauMTK KINbKICTb | XapakTep paHile HaknageHun CTArHeHb, a TakoX
oTpuUMaTK Ti MOSICHEHHS MpPO CyTb MPOCTYrNKYy. 3a Hacnigkamu Takol nepesipkn NpUAMaETbCH
PiLLEHHS NPO AOUINbHICTE ab0 HeAOUINbHICTL 3acTOCyBaHHA 40 0cobu, dka BiabyBae nokapaHHs
y BuAi no30aBneHHs BOMi, 3aX04iB CTArHEHHS Ta 06r'pyHTOBYETLCS X BUA;

B) 36muTOK 0COOM Big oOMexeHHst ii npaBa MNOBUHEH OyTWM MPONOPUINHUM BUrogi Big
OOCSITHEHHS NMOCTaBMEHOI MeTU (NPOMOPLIMHICTb Y BY3bKOMY PO3YMiHHI, SIKy B HayLi Ha3nBalTb
TakoX NpuHumMnom 6anaHcyBaHHs [1, ¢. 129].

Kpim uboro, nepeipka NpoNoOpLiNHOCTI y Taknx BUnagkax nepeabdadvyae TakoXx NOPiBHAHHSA
IHTEHCUBHOCTI BTPYYaHHS 3 METO0, sika nepecnigyetbes. [Npn ubomy 6epyTbcsa 4O yBarv npaBoBi
Ta MoparbHi LiHHOCTI CycninbCTBa, BiAOyBalOTLCA 3Ba)KyBaHHA Ta OanaHCcyBaHHA npas, iHTEpeCiB
i Linen cTopiH. Y 3a3HaveHin cutyaudii 6anaHc MoXXHa BBaXkaTu cnpaBeasiMBuM (PO3yMHUM) nnie
3a yMOBM, WO OOMEXEHHS, sike 3anpoBaKyETbCs, HE MOCArae Ha camy CyTHICTb TOrO YM iHLLIOro
npaea i He NpM3BOAUTL 4O BTpaTU MOro peanbHoro 3micty [1, ¢. 129-130]. Ak 3 uboro npusogy
sayBaxuna |.C. AxkoBeub, MOXHa CTBepmoXyBaTu, WO, 30KpeMa, ANd OnTuMi3zauii npouecy
peanisauji Kapyu HeobXiAHO NPMBECTM ICHYIOYI NPABOOOMEXEHHS 3aCyPKEHUX Y BiANOBIOHICTbL A0
BMMOIrM OOrPYHTOBAHOCTI, BWUKMIOYMBLUM iCHYBaHHA TakMX, WO He CnpusalTb 3abesnedeHHro
Oeanekun, 3anobiraHHIo 3ro4MHIB | 6beanagis.

Ak BCTaHOBNEHO B Xofi AaHOro OOCHIMAXEHHS, Y NpaBOBOMY MeXaHi3aMi KpUMiHanbHO-
BMKOHaBYOI AiSANIbHOCTI NepcoHany opraHiB Ta YCTAHOB BUKOHAHHS MNoKapaHb 3Ha4He Micue
BiABOAMTLCA i TaKOMy 3aranbHy MPUHLMMY NpaBa, SK NPUHLMN A0BPOCOBICHOCT. Moro amict
nepenbayae HeobXigHICTb CYMMIHHOI i YeCHOI noBeniHkM CyO'eKTiB NPU BUKOHAHHI HMMW CBOIX
topnanyHmMx oboB'sA3KiB i 3a4iNCHEHHI cBOiX cyb'ekTmBHMX npas [1, ¢. 130]. 3okpema, B 4. 1 cT. 16
3akoHy YkpaiHn «[po [epxaBHy KpuMiHanNbHO-BUKOHABYY CRy0y YKpaiHu» y 3B'SI3Ky 3 UMM
3a3HauveHo, wo nepcoHan OKBC YkpaiHu 3060B'A3aHWIA HEYXUINBHO BUKOHYBATU 3aKOHW YKpaiHu,
JonepxysaTtucsa HOpM NPogeCinHOT €TUKKU, TYyMaHHO CTaBUTUCA OO0 3aCymXeHuX i 0Cib B3dTMX nig
BapTy.

Kpim uboro, npvHuun go6GpOCOBICHOCTI MICTUTb BMMOIW, AKi gONoMararTb YCYHYTM abo
NOM'SIKLLMTM HeOonikn abCTpakTHOI i bopmanbHOi npupoau npasa, HabnuMsnMTh MOro 4o igeanis
crnpaBeanuBOCTi, piBHOCTI, cBo6oam Ta rymaniamy [1, c. 130]. Ak y 3B'A3Ky 3 LMM 3a3HaYeHo Y n.
18 noctaHoBu lNMneHymy BepxosHoro Cyay Ykpaiuu Big 26 kBiTHa 2002 poky Ne 5 «[Mpo cygoBy
NPaKTUKy y crnpaBax Npo xabapHMUTBOY, BiANOBIAHO 4O M. 2 npuMmiTkn 0o cT. 368 KK cnyx6oBummu
ocobamu, fKi 3anmMaloTb BignoBiganbHe CTaHoBMLLE, € 0cobu, 3a3Ha4veHi B n. 1NpumiTkn o CT.
364, nocagm akux 3rigHo 3i cT. 25 3akoHy Ykpainu Big 16 rpyaHsa 1993 poky Ne3723-XIl (3723-12)
«[lpo pgepxaBHy cnyxby YkpaiHny» BigHECEHi 0O TPETbOI, YEeTBEPTOI, M'ATOI Ta LWOCTOI KaTteropii, a
TaKoX Cyadi, NPOKypopu i crigvi, KepiBHUKKN, 3aCTYMHUKN KEPIBHUKIB OpraHis AepkaBHOI Bnagu i
yrnpaBniHHSA, OpraHiB MICLEBOro CaMOBpsAyBaHHSA, TX CTPYKTYPHUX Migpo34iniB Ta OOUHULb.
Cnyx6oBummn ocobamu, Aki 3anmaroTe 0CO6NMBO BiaNOBiAanbHe cTaHoBULLE, € 0CObU, 3a3HaYeHI
B 4. 1 cT. 9 HasBaHoro 3akoHy Ta ocobu, nocaam SKUX 3rigHo 3i CT. 25 Uboro 3akoHy BigHeCeHi 00
nepLloi i Apyroi kaTeropil.

HaBegeHi nepenikn € BU4epnHUMU i NOLLMPIOBArIbHOMY TryMadeHHo He nigndaraoTtb. [Mpu
LUbOMY BWCHOBOK cydy npo Te, wo cnyxboBa ocoba 3arvimana BignosiganbHe 4n 0cob6nmBO
Bi4MOBiganbHe CTaHOBULLE, MOBUHEH BYTWM HaNeXHUM YMHOM MoTMBOBaHUM[10, c. 199].

Ha nepekoHaHHa C.IM. lNorpeGHaka i MOXHa 3 UMM MNOrOAMTUCb Y MOBHIM  Mipi,
Ao6pOCoBICHICTL Ta peanisauis npaB i goaepXaHHA 0OOB'A3KIB, 34IMCHEHHA HOPMOTBOPYOCTI,
npaB0O3acTOCyBaHHA Ta TNyMadeHHs BignoBigHO HE Tinbkn 4o OykBM Npaea, a 1 4o noro ayxy [1,
c. 130].

[lopaTtkoBM apryMmeHTOM, OO0 Takoro BUCHOBKY BUCTYNae pilleHHA KOHCTUTYUiMHOro
cyay Ykpaium Big 1 rpyaHa 2004 p. Ne18-pn/2004 (cnpaBa NpO OXOPOHKOBAHWI iHTEPEC), Y AKOMY
A06pOCOBICHICTbL BU3Ha4YeHa OJHIElo i3 3aranbHO NpaBoBux 3acag, [11].
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Buxogsum 3 eTMMOnoriYyHoro 3Ha4vyeHHsi croBa «4OOpPOCOBICHICTb» (TOW, XTO YECHO,
CTapaHHO i CyMiiHHO BUKOHY€E CBOT 060B'A3kn) [12, c. 151] Ta pesynbTaTiB cneuianbHUX HayKOBUX
pocnigpkeHb 3 03HayYeHun npobnematuky [13 c. 130],y npuHUMNiIB AOBPOCOBICHOCTI AiANbHOCTI
nepcoHany OKBC Y«kpaiHuu y cepi BUKOHAHHSA NoKapaHb MOXXHAa BUAINUTU ABa aCcnekTu:

a) 0obpocoBiCHICTb Npy peanisauii NpaB i TOBHOBaXEHb;

6) 06pPOCOBICHICTb NPY BUKOHAHHI 0OOB'A3KIB.

Y nepwomy Bunagky [[0OPOCOBICHICTb MNOB'A3YETbCS NpaBaMy i MOBHOBaXXEHHAMM
nepcoHany opraHis Ta yCTaHOB BUKOHaHHA NoKapaHb.

Mig cy®'ekTMBHMM npaBOM o0OCOOM OPUOUYHIN  HAYKOBIM niTepaTypi pPO3yMieTbCS
rapaHToBaHa HopmMamMu npaea Mipa MOXNUBOI NoBeAiHkM ocobm [1, c. 238].

MpaBa nocagoBux i cnyx6oBux oci6 OKBC YkpaiHu BuaHauveHi B 4. 2 cT. 18 3akoHy
Ykpainn «[lpo [depxaBHy KpyMiHanNbHO-BUKOHABYY Cryx0y YkpaiHu», fKi, K ue BuNnvBae i3
3micTy n. 14 4. 2 uiel npaBoBOI HOPMU, € HEBMYEpNHi. Mopsa 3 UMM BapTO MaTK Ha yBasi, Wo
3M0BXMBAHHSA MPAaBOM € HeMnpunycTUMUM. AK y 3B'A3Ky 3 UMM 3a3HadeHo B CT. 23 KoHCTUTyLil
YKpaiHK, KOXXHa NiognHa Mae NpaBo Ha BiflbHUIA PO3BUTOK CBOET 0COBUCTOCTI, SKLLO MpU LbOMY He
nopyLlyrTbCA Npaea i cBo6oau iHWKX nogen, Ta mae 000OB'sA3KM nepen CycrninbCTBOM, B SIKOMY
3a6e3nevyeTbes BifbHUI | BCEOIYHMI PO3BUTOK il 0COBMCTOCTI.

Buxogsum 3 uboro, C.I. MNorpebHsaK BNy4YHO 3ayBaXuMB, LU0 3MO0BXWBAHHS NpaBOM — L
CBOro pody CroTBOPEHHS NMpaBa, No3asik y LboMy pa3i ocoba Hagae CBOIM AisiM NOBHY BUOAUMICTb
OPUAMYHOT NPaBUSTbHOCTI, BUKOPUCTOBYIOUM Hacnpaegi CBOI nNpaBa, OKpeMi HOPMKU Ta iHCTUTYTH
npaea B UiNsX, SKi € NPOTUNEXHUMU, LLO nepecnigye no3MTUBHE Npaso.

lMoka3oBUM Yy LbOMY KOHTEKCTI € pilleHHs €Bponencbkoro Cyay 3 npaeB noguHu Big 29
kBiTHA 2003 poky B cnpasi «[Montopaubkuii NpoTn YKpaiHu», KU BU3HAB (bakTu 3acTOCYyBaHHS
HacunbcTBa [0 uiei ocobn y CI30 m.IBaHO-(ppaHKiBCbka Ta 3a3HauMB y 3B'A3Ky 3 LWM, LLUO
HegoCTaTHICTb 3acobiB HE MOXe, B MPUHLMII, oNpaBaaT yMOBMU, sIKi HACTINbKMA HE3a40BINbHI, L0
nepesuLLMNK NOpIr NMOBOOKEHHS, WO nopylwye ctaTtTio KoHBeHUil. Kpim Lboro, cya 3ayBaXus, LLO
€KOHOMiYHi npobnemn YkpaiHn y Oyab-sikoMy BUNagKy He MOXYTb MOSICHUTM Ta onpaBgaTu
OKpeMi yMOBM YTPUMaHHS, AKi y Ui cnpaei 6ynu BuaHaHi Hegonyctumummn [14, c¢. 27-30].

LlikaBmMM 3 LbOro NpMBoay € M iHWN BUCHOBOK, A0 AKOro npumnwoB YKaH-®paHcya Menpo,
a came: KpuMmiHanbHa cdepa no CBOI NPUPOAI 3HAaXOAUTbCA TaMm, A€ 11 YYaCHUKM BUYUHAOTb
cnpoby BigBOMKTM Bac OB6MaHHMM YMHOM, OCHIMUTM 3YCTPiIYHUM CBITNOM abo cxoBaTuUCb nNig
Mackamu gobposnunmeocTi [15, ¢. 33].

Mg NOBHOBaXXEHHAMM Y TIlyMaYHUX CNOBHMKAaxX po3yMitloTb MpaBoO, HagaHe Komy-Hebyab,
Ons 34iNCHEHHS Yorock [12, ¢. 484].

[MOBHOBaXEHHA NepcoHany opraHiB Ta yCTaHOB BMKOHAHHS MOKapaHb BCTAHOBIIHOETLCS Y
X mocagoBUX iHCTPYKLIiMA BIiAMOBIAHO OO BUMKOHYEMOI poboTM Ta OOBOAATLCS Mig po3nuc, K ue
nependayeHo c1. 57 KoHCTuUTyuil YKpaiHm, BpaxoByloun, 30Kpema, NOMoXKeHHS Liel cTaTTi npo Te,
LLIO 3aKOHM Ta iHWIi HOPMATUBHO-NPABOBI aKTU, SiKi BU3HA4aloTb Npaea i 060B'A3kM rpoMagsiH, He
AOBeeHi A0 BigOMa HaceneHHs y NopsiaKy, BCTAHOBIEHOMY 3aKOHOM, € HE YNHHUMW.

Mo Takomy caMmoMmy LUNSXY Y Takiv cuTyauii nae n cygosa npaktuka. Tak, y n. 6 noctaHoBM
Mnenymy Big 25 TpaBHs 1998 p.Ne 13 «[Mpo NpakTuky po3rnsgamu cygamm cnpas Npo KOPYNLUinHi
NATaHHA OiISHHA Ta iHWI NpaBONOPYLUEHHA, NOB'A3aHi 3 kopynuieio» BepxoBHun Cyg Ykpainu
po3'CHMB, WO ocoba HabyBae cTaTycy Oep)KaBHOrO CNy060BUS 3 MOMEHTY NPUAHATTA PilLEHHS
Npo 3apaxyBaHHSA i HA nocagy AepXXaBHOro Crnyx6oBuUSA, HE3anexHo Bi4 TOro,npuirHana BOHAa
MPUCATY YK Hi, @ TAKOX YN MPUCBOEHO N paHr i Y1 NONepemXeHo ii NPO BCTaHOBNMEHI CT. 5 3akoHy
obmexeHHsA. Came TOMy B KOXXHOMY Takomy BMMaAKy Cyau MatoTb NEpeBIpSTU HAasIBHICTb akTa
KabiHeTy MiHicTpiB YKpaiHM npo BigHECeHHs nocagn ocobu, sHka npuTaAryeTbca Oo
Bi4MOBIAaNbHOCTI 40 KaTeropii aepxaBHux cnyxoosuis [16, c. 154].

Wono Aapyroro acnekta 3MmiCTy npuHUMNY O0OGPOCOBICHOCTI — O0OPOCOBICHICTL Npwu
BMKOHaHHI 060B'A3KIB — TO y KpMMiHanbHO-BUKOHaBYiN AisnbHocTi nepcoHany AKBC YkpaiHn BiH
Ma€ TaKoX CBOE 3MIiCTOBHE BUPAKEHHS.

B Teopii npaBa nig topnanyHum o6OB'A3KOM PO3YMIETLCA BCTAaHOBIEHA HOpMaMK Mpasa
Mipa HanexHoi noseaiHkn ocobu [1, c. 239].
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KOpungun4dHi 060B'sI3KK NepcoHarny opraHiB Ta YCTaHOB BUKOHAHHS MOKapaHb BU3HAYEHI B u.
1 cT. 18 3akoHy YkpaiHu «[lMpo [epxaBHy KpMMiHANbHO-BMKOHABYY CNYx0y YKpaiHu» Ta B iHLLUNX
3aKkoHax (n. 20 4. 1 uiei cTaTTi).

AHaniz 3micty 4. 1 cT. 18 3a3HayeHoro 3akoHy Ta iHLWMX 3aKOHIB [O3BOMSE 3pOoOUTU
BMCHOBOK MpO Te, L0 opnanYHmin 060B's1I30K sl OKpeMo B3ATOI ocobu 3 ymucna nepcoHany KBC
YkpaiHn nepenbdavae:

a) HeoOXigHICTb 3[iNCHEHHS NeBHUX AiN (BUKOHYBaTWM MOKapaHHSA BignNoBioHO A0 BUMOT
KpMMiHanbHO-BUKOHABYOro 3akoHogasctea (n. 1 4. 1 cT. 18 3akoHy)) abo yTpumaHHs Big HUX (He
NPOSIBAATA XOPCTOKICTb, HE NMOACLKE abo Take, WO NPUHMXKYE MOACLKY MAHICTb NOBOAKEHHS i3
3acymkeHnumu (4. 1 1. 16 3akoHy));

0) HeoOXxigHICTb BigpearyBaTu Ha 3aKOHHI BUMOMM YNOBHOBaXeHOI ocobu (BignosigHO Ao
BUMOT 4. 2 CT. 21 3aKkoHy 3aKOHHi BUMOMX Ta pO3nNopsimKeHHst nocagoBux i crnyxboeux ocio KBC
YKpaiHm € 060B'A3KOBMMU ANSA BUKOHAHHA. He BMKOHaHHSA 3aKOHHWX BMMOT i PO3NOpPSMKEHb LINX
ocib Ta BTpy4aHHs B iX AiANbHICTb TArHe 3a cob0to BigNOBiAanbHiCTb, nepeabdayeHy 3akOHOM);

B) HEOOXiOHICTb HE NepeLLKomKaTh YNOBHOBAaXEHIN 0cobi KopucTyBaTucs briaramm, Ha siki
BOHa Mae npaBo (3rigHo n. 2 4. 1 cT. 18 3akoHy nocagoBi Ta cnyx0oBi 0cobu opraHiB i ycTaHOB
BMKOHAHHSI MokapaHb 3000B'si3aHi 3abe3nevyBaTn OOTPUMAHHSA NpaB MOAMHM | rPOMagsHUHA,
peani3auilo 3aKOHHMX NpaB Ta iHTepeciB 3acympkeHux i Ocib, y3saTux nig BapTy, BUMOr
3aKOHOLaBCTBA WOAO BUKOHAHHS | BigOyBaHHS KpUMiIHANbHUX NOKapaHb);

r) HeoOXigHICTb HECTM BiQNOBIAANbHICTb 3a HEBUKOHAHHS CBOIX 060B'A3kiB [1, c. 239-240]
(5K ue BunnMBae i3 3aMicTy 4. 3 CT. 16 3akoHy, Y pasi BUMHEHHSA AN, 3a3HaYeHUX y 4. 2 Ui cTaTTi
(KopcTke CTaBneHHs 00 3acymkKeHux, ocoba psOgoBOro UM HavanbHULBKOrO cknagy abo
npauiBHMK KpUMiHaNbHO BUKOHABYOI CNy6u nignsirae 3BinNbHEHHIO 3i CNy6un (poboTn), Ko Ao
HbOro MOCTaBNEHO OOGBMHYBANbHUA BUPOK Cydy, SKMA HabpaB 3akoHHOI cunu, abo AKwo
NPOTHAroM PoKy 3a Taki X Ail 40 HbOro BXe 6yno 3acTOCOBaHO AMCUMMNIHAPHE CTATHEHHS.

Y piweHHi €Bponericbkoro Cyay 3 npas noanHn Big 18 rpygHsa 2008 p. y cnpasi «Kay Ta
iHWi npoTn YkpaiHW» 3a3HavYeHun cyn BM3HAB NoOpyleHHsM cT. KoHBeHUii 6e3aianbHicTb
nepcoHany CI30 m. Kuea, Wwo npmBena go cmepTi yB’sa3HeHo! nig BapTy Onbru bingk, Ta 6yna
NnoB'si3aHa 3 HEMACLKNM CTaBIEHHAM A0 Uiei ocobu [17, c. 6-9].

CBoto ponb Ta Micue Yy KpMMiHanbHO-BMKOHaBYIN aisneHocTi nepcoHany JKBC YkpaiHu, sk
nokasanu pesynbTaTt¥ SaHOro OOCHILKEHHs, Bigirpae M Takuin 3aranbHU NpUMHUMN NpaBa, SK
NPUHLNM PO3YMHOCTI.

Y 0pMAnYHIA NpakTyUi 3a3Ha4Ye€HMI NPUHLMN PO3rNSA4acTbCa 9K CKnagoBa BEPXOBEHCTBO
npaea. Ha ue, 30okpema, akueHTyeTbCcs yBara B piweHHi KoHctuTyudinHoro Cyay Ykpainu Big 8
rpygHa 2011 p. Ne 16-pn/2011 (cnpaBa npo ikCyBaHHS CyAOBOro NPOLECY TEXHOMOMYHUMU
3acobamun) [18] Ta Big 29 cepnHs 2012 p. Ne16-pa/2012 (cnpaBa nNpo NiACYAHICTb OKPEMMX
KaTeropin agmiHictpatnsHux cnpas) [19].

3MICTOBHO [OaHUM NPUHUMM BMMarae OOrpPyHTOBAHOCTI Ta MNOCMIQOBHOCTI MOBEAIHKM
cyb'ekTiB nNpaBa (y TOMy umcni cyO'ekTiB BragHMX MOBHOBAXXEHb), @ TaKOX BCTAHOBIIOE
HeobXxigHicTb X poscygnueocTi [1, ¢. 130]. 3okpema, SK 3a3Ha4YEHO y 3B'A3KY 3 LM y 4. 2 cT. 106
KBK YkpaiHu 3acTocyBaHHIO 3axofiB pisuyHOro BnnuBY, cneuianbHUX 3axoniB i 3acobiB, SKWO
A03BONAITb 06CTaBUHN, @ B Y. 4 Ui€i CTaTTi HACTyMNHE: SKLWO 3aCTOCyBaHHA 3axoniB 4oi3n4HOro
BMMAMBY YHWKHYTM MEHE MOXIIMBO, BOHM HE MOBWHHI MNepeBullyBaTu Mipy, HeoOXigHy Ang
BMKOHAHHS MOKMaAeHMX Ha aaMiHICTpaLito KOMNoHii 060B'A3kiB, i MalOTb 3BOAUTUCA OO 3aBAAHHS
HaMMEHLLOT LUKOAWM 300POB'H0 NPaBOMNOPYLIHMKIB. Y pasi HeobXigHOCTI aAaMiHicTpauis KOMOHii
30008B’A3aHa HeranHo HagaTu gonomory notepninum [20, c. 33-59].

[Moka3oBMM y LIbOMY KOHTEKCTi € pilleHHa €sponencbkoro Cyay 3 npas NOAMHU  Bif
21.04.2011 p. no cnpasi «Heunnopyk Ta MoHkano npotu YkpaiHuy», y SKoMy cyf BU3HaB akT
nopyweHHa cT. 3 KoHBeHUji, a came — Te, wWo BigHOCHO rp. Heunnopyka nepcoHanom CI30
3acTocoByBanucb TopTypu [21, c. 24-27].

BpaxoBytoun 3a3HauveHi pakTn, HaykoBUi 3poOMAM BUCHOBOK MNpO Te, WO MpuUHUMN
PO3yMHOCTI BMMarae nepesipaTM Aii uumx ocib Ha BiANOBIAHICTb 300pOBOMY  rNy3ay,
BUKOPUCTOBYIOUM MPW LUbOMY CTaHOAPT «3BMYAWHOI PO3yMHOI 0COoOM» (NMOAMHKU, Sika Mae
HOpMarnbHUI, cepeaHin piBeHb iHTENEKTY, 3HaHHA Ta XUTTeBoro gocsiay) [1, c. 131].
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Baxxnumeolo y LbOMY CEHCi € TaKOX OLiiHKa e(peKTUBHOCTI Aii, 30KpemMa nepcoHany opraHis
Ta YCTaHOB BUMKOHaHHS nokapaHb [22, c¢. 17-18]. MNpun ubomy, sk BipHO 3ayBaxuB E.CeaHigse,
He3anexHo Big niactaB Ana no30aBneHHs BOMi YN XapaKTepy 3M04YMHY, B SKOMY MiJO3PHOETLCA
oco6a, Lo TpMMaeTbCs Nif BapTO,0CTaHHA HE NOBMHHA NiAaBaTUCh XXOPCTOKOMY MOBOLKEHHIO,
BKIto4ao4m 3 6OKy nepcoHany yCcTaHOB NONepeaHboro yB'si3HEHHSA[23, c. 8].

Taknmm B UinomMy Mo 3MIiCTy € 3aranbHi NpuHUMNM NpaBa, Wo MawTb (a, nogekyau, siK
BCTaAHOBMNEHO BXOAi JaHOro OOCHIIKEHHSA, BXe peani3yloTbCA Ha NpakTuLi) 3acTOCOoBYyBanuca B
KpUMiHanbHO-BUKOHAaBUIN gignbHocTi nepcoHany OKBC Ykpainu.

BucHoeok. HAKWo ysaranbHUTU iCHYKOYI B Hayui nigxogn Ta pesynbTaTn Uuiei
MOHorpadi4Hoi po3pobkn, TO Nia 3aranbHUMKU NPUHLMNAMU KPUMIHANbHO-BUKOHABYOI AisiNIbHOCTI
nepcoHarny opraHiB Ta ycTaHOB BUKOHaHHS NOKapaHb Chig po3yMiTu Ti BUXigHI NONOXEHHS npasa,
O npuTaMaHHi oMy B LifOMy Ta BigoOpaxeHi y KpumiHanbHO-BUKOHABYOMY 3aKOHOOABCTBI, a
TaKoX MiXKranyseBux iHCTUTYTax npasa, Lo perynioTb NpaBoBi BiAHOCUHN Y cdrepi BUKOHaHHSA
nokapaHb (YMOBHO-OOCTPOKOBE 3BifIlbHEHHS Bif, NOKapaHHA Ta MOro BigbyBaHHSA; 3BiflbHEHHSA MO
aMHICTIl Ta y 3B'A3KY i3 NOMUIYyBaHHAM, 3a XBOPOOOHO, T.iH.).
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ON THE EFFICIENCY OF APPLICATION OF PRINCIPLES OF THE RIGHT IN
CRIMINAL-EXECUTIVE ACTIVITY OF PERSONNEL OF BODIES AND INSTITUTIONS
OF CARRIAGE OF UKRAINE

J. LIHOVICKIY

Formulation of the problem. As the practice of execution of criminal penalties in Ukraine
shows, one of the problems that arises in the implementation of the objectives of the criminal-
executive legislation and its purpose, which are defined in Art. 1 of the Criminal Procedure Code
(hereinafter referred to as CRC) of Ukraine, is the inadequate level and low effectiveness of the
application of criminal law principles of the law by the personnel of the State Criminal Execution
Service (DKVD) of Ukraine in criminal activity. At the same time, the content of this problem lies
in several planes, namely:

A) inaccurate understanding by the staff of the organs and institutions of the execution of
punishments in the meaning of the word "principle" and in general the content of the principles of
law that these persons can apply in practice;

B) in the various interpretations of the content of the principles of law at the doctrinal (legal)
level;

C) in the repetition of inter-sectoral and branch-based principles of law, as well as the
principles of the institutes of law; In the laws that regulate the sphere of punishment;

D) in some peculiarities of the implementation of the principles of international law
concerning the sphere of execution of penalties in criminal activity.

Thus, one should admit that there is a complex theoretical and applied problem that needs to
be solved at the scientific and normative levels, which caused the choice of the subject of this
scientific article, as well as its main task - to develop scientifically grounded ways to improve the
legal mechanism of these questions.

Study status. The study of scientific literature has shown that the development of the problem
of criminal-executive activities of the personnel of bodies and institutions for the execution of
sentences is quite active in the following scholars, such as: K.A. Autukhov, O.M. Bandurka,
V.A. Badira, I.G. Bogatyryov, O.l. Bogatyreva, O.M. Dzhuzha, T.A. Denisova, O.G. Kolb,
I.M. Kopotun, V.Ya. Konopelsky, V.O. Merkulova, A.H. Stepanyuk, V.M. Trubnikov, I.S. Yakovets
and others.

In addition, in the context of the content of those issues and tasks that constitute the subject
of observance of this work, scientific searches are carried out unsystematically and not
purposefully, which was an additional argument in choosing its subject and setting the priority
goal.

Statement of the main provisions. As established in the course of this monographic study,
along with the fundamental principles of criminal activity, the staff of the Internal Affairs
Committee of Ukraine actively uses the so-called general principles of law, that is, those initial
provisions that are inherent in law as a whole, and also operate in all branches and institutions of
law [ 1, c. 128].

The following principles apply to the general principles of the work of the staff of penitentiary
organs and establishments in the field of execution of sentences: a) legal certainty; B)
proportionality; C) good faith; D) reasonableness [1, c. 128].

The basis of the principle of legal certainty forms the concept of predictability (assumption,
vision of something in the future, etc.) [2, c. 497], according to which the subject of the right must
be able to plan his actions with confidence that they know about the legal consequences of their
actions [1, c. 128].

The material expression of this principle can be the provisions of Section V of the Law of
Ukraine "On the State Criminal Execution Service of Ukraine", which defines the legal and social
protection of the personnel of the SCFU of Ukraine, which is brought to the attention of all
persons who enter the service or work in the bodies and institutions of execution Punishment,
that is, thus their legal certainty in criminal-executive relations is realized.

As to this, in the decision of the Constitutional Court of Ukraine dated September 22, 2005
No. 5-rp / 2005 (case concerning the permanent use of land plots) [3] and dated October 11,
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2011 / Ne 11-rp / 2011 (case on the terms Administrative detention) [4], the principle of legal
certainty is a meaningful expression of such constitutional principles as: the rule of law; Equality
and justice, as well as the fact that in the other situation the same application of law can not be
ensured, which inevitably leads to arbitrariness. At the same time, since the ideas of legal
certainty should be implemented in the process of rule-making, and the realization of law (law
enforcement), including the scope of punishment, scientists logically deduced two groups of
requirements that must be brought to the content of the principle of legal certainty [1, p. 129],
namely:

1) requirements for normative legal acts. In particular, such sources should be clear, non-
contradictory and should offer a complete settlement. In addition, these acts must be publicly
disclosed, and should not be reversed, be stable and consistent. As in this connection it is
defined in Part 2 of Art. 41 of the Criminal Code of Ukraine, an order or order is lawful if they are
given by the appropriate person, in the proper manner and within its powers and content does not
contradict the current legislation and are not connected with violation of constitutional rights and
freedoms of man and citizen [5].

Important in this context are the provisions of paragraph 3 of the resolution of the Plenary
Session of the Supreme Court of Ukraine "On the application by courts of law, which provides for
responsibility for encroachments on life, health, dignity and property of judges and law
enforcement officers" of June 26, 1992, No. 8, In which it is considered that if the actions brought
to account of a person were a reaction to the illegal actions of a judge, an employee of a law
enforcement agency, a member of public organizations for the protection of public order or a
serviceman or a person called we are not friendly relations not connected with the performance of
his duties victim committed, if for this reason, it is necessary to qualify as a crime against a
person or property [6, c. 101];

2) the requirements for their application.

Their content is that the legal acts must be implemented; There should be a practice of their
identical application; Court decisions must be final, binding and enforceable [1, c. 129]. In the
context of the content of the criminal activity of the staff of the Internal Affairs Committee of
Ukraine, the resolution of the Plenary Session of the Supreme Court of Ukraine No. 2 of March
26, 1993 "On judicial practice in cases of crimes connected with violations of the regime of
serving sentences in places of deprivation of liberty" is indicative. [7] . Thus, in paragraph 3 of this
resolution an exclusive list of officials who may be victims of these crimes is defined, namely
those which, in accordance with Art. 135 CFCs of Ukraine enjoy the right to apply measures to
encourage and enforce sentences [7, c. 109], which is directly related to the content of the
principle of legal certainty of criminal-executive activities of the personnel of penitentiary organs
and institutions.

In turn, the principle of proportionality (dimensionality), as correctly established by SP
Pogrebnyak, is based on the idea of justice and is seen as an element of the rule of law principle
[1, c. 129].

In accordance with the content of this principle, legal actions and power decisions must pass
a proportionality test that includes the following criteria:

A) the means intended to achieve the goal of power should be suitable for achieving this goal
(relevance). So in part 4 of Art. 6 CEC states that the means of correction and resocialization of
convicts are applied taking into account the type of punishment, the personality of the convicted
person, the nature, degree of social danger and the motives of the criminal offender committed
and the behavior of the convicted person while serving the sentence;

As practice shows when assessing the appropriateness of a particular medium, it is
necessary to take into account the impossibility of using prohibited means (eg torture), which
makes it inappropriate to further analyze any restrictions on their proportionality. In addition, the
legitimacy of the purpose of the use of the remedy, which should follow from the Constitution of
Ukraine (in particular, Article 27, which states that no one can be arbitrarily deprived of life) and
laws (for example, the Law of Ukraine of July 21, 2006 "On The ratification of the Optional
Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment "[8]).
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At the same time, as scientifically proved scientifically, the appropriateness of the means
does not necessarily indicate that it is the only possible. If there are other, less burdensome
means, then the state has no reasonable grounds to use means that involve more interference:
the softer means are optimal; They are more in line with the interests of citizens; While equally
responding to the interests of the state [1, ¢. 129]. As to this, in paragraph 17 of the resolution of
the Plenary Session of the Supreme Court of Ukraine of April 26, 2002, No. 2 "On conditional
release of the serving of a sentence and a replacement, the part which was not served is more
lenient", since the trial of the issue of conditional early release From serving a sentence or not
having served part of the sentence more lenient, has a great educational and preventive effect
both on the convict himself and on other persons, the courts during the hearing on matters of this
category should pay special attention to the explanation of the convict, before The
representatives of the sentencing authority, the supervisory committee or the children's service in
the substance of the submitted submission [9, c. 174].

B) from among all suitable ones, one should choose the one that least restricts the right of a
private person (necessity). So, in the 16th century. 134 Criminal Code provides for the provision
that the administration of the colony when establishing the fact of the violation of the person
serving the sentence in the form of imprisonment, the requirements of the regime must promptly
begin the verification of the reasons, circumstances and motives for committing the violation, the
behavior of this person to commit a misdemeanor, determine the number and The nature of the
previously imposed penalties, as well as get her explanation of the nature of the misdemeanor.
As a result of such an examination, a decision is made on expediency or inappropriate
application of the person who is serving a sentence in the form of imprisonment, measures of
recovery, and their nature is substantiated;

C) the loss of a person from the restriction of his right should be proportional to the benefit of
achieving the goal (proportionality in the narrow sense, which in science is also called the
principle of balancing [1, c. 129].

In addition, the examination of proportionality in such cases also involves comparing the
intensity of the intervention with the pursued purpose. In doing so, the legal and moral values of
society are taken into account, weighing and balancing the rights, interests and goals of the
parties. In this situation, the balance can be considered fair (reasonable) only if the restriction
introduced does not infringe on the very essence of a right and does not lead to the loss of its real
content [1, c. 129-130]. How about I.S. Yakovets, it can be argued that, in particular, in order to
optimize the process of implementing the penalty, it is necessary to bring existing restrictions on
the convicts in line with the requirement of validity, eliminating the existence of those that do not
contribute to security, prevention of crimes and disorder.

As it is established in the course of this study, in the legal mechanism of criminal-executive
activity of personnel of penal institutions and institutions, a significant place is given to such a
general principle of law as the principle of bona fide. Its content implies the need for
conscientious and honest behavior of subjects in the performance of their legal obligations and
the exercise of their subjective rights [1, c. 130]. In particular, in Part 1 of Art. 16 of the Law of
Ukraine "On the State Criminal Execution Service of Ukraine" in this regard, it is noted that the
personnel of the Ukrainian Securities and Exchange Commission are obliged to strictly comply
with the laws of Ukraine, adhere to the norms of professional ethics, and treat the convicted
persons and persons taken into custody in a humane manner.

In addition, the principle of bona fide contains requirements that help eliminate or mitigate the
shortcomings of the abstract and formal nature of law, bring it closer to the ideals of justice,
equality, liberty and humanism [1, c. 130]. As stated in paragraph 18 of the resolution of the
Plenum of the Supreme Court of Ukraine of April 26, 2002 No. 5 "On judicial practice in cases of
bribery", in accordance with paragraph 2 of the note to the article. 368 of the Criminal Code,
officials who hold a responsible position are persons specified in paragraph 1 of the remarks to
Article. 364, whose posts according to Art. 25 of the Law of Ukraine of December 16, 1993, No.
3723-Xll (3723-12) "On the Civil Service of Ukraine" are classified in the third, fourth, fifth and
sixth categories, as well as judges, prosecutors and investigators, heads, deputies of heads of
state bodies Power and management, bodies of local self-government, their structural divisions
and units. Personnel who are particularly responsible are persons specified in Part 1 of Art. 9
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named Law and persons whose positions according to Art. 25 of this Law are classified in the first
and second categories.

The above lists are exhaustive and not subject to broad interpretation. At the same time, the
court's conclusion that the official took a responsible or particularly responsible position must be
properly motivated [10, c. 199].

According to SP Pogrebnyak, and it is possible to agree with it in full, honesty and realization
of rights and observance of duties, implementation of rule-making, enforcement and
interpretation, respectively, not only to the letter of law, but also to his spirit [1, c. 130].

An additional argument in favor of such a conclusion is the decision of the Constitutional
Court of Ukraine of December 1, 2004 No. 18-rp / 2004 (case about protected interest) in which
conscientiousness is defined as one of the general legal principles [11].

Proceeding from the etymological meaning of the word "honesty" (one who honestly,
diligently and conscientiously performs his duties) [12, c. 151] and the results of special scientific
research on identified problems [13 c. 130], two principles can be distinguished in the principles
of good faith of the staff of the Internal Affairs Department of Ukraine in the field of execution of
sentences:

A) honesty in the exercise of rights and powers;

B) honesty in the performance of duties.

In the first case, conscientiousness is associated with the rights and powers of the staff of
penitentiary institutions and institutions.

Under the subjective right of a person in legal scientific literature is understood as a
guaranteed by law the measure of possible behavior of a person [1, c. 238].

The rights of officials and officers of the DKVS of Ukraine are specified in Part 2 of Art. 18 of
the Law of Ukraine "On the State Criminal Execution Service of Ukraine", which, as it follows from
the content of paragraph 14 of Part 2 of this legal norm, are inexhaustible. In addition, it should
be borne in mind that abusive use of the law is inadmissible. As in this connection, it is stated in
Art. 23 of the Constitution of Ukraine, every person has the right to free development of his
personality, if the rights and freedoms of other people are not violated, and has obligations to a
society in which the free and comprehensive development of his personality is ensured.

Proceeding from this, SP Pogrebnyak aptly noted that abuse of the law is a kind of distortion
of law, since in this case the person gives his actions a complete appearance of legal
correctness, using in reality his rights, separate norms and institutions of law for opposing
purposes, which pursues a positive right.

Significant in this context is the judgment of the European Court of Human Rights dated April
29, 2003 in the case of Poltoratsky v. Ukraine, which recognized the facts of the use of violence
against this person in a prison in lvano-Frankivsk, and noted in this connection that insufficiency
The means can not, in principle, justify conditions which are so unsatisfactory that they exceed
the threshold of treatment that violates the article of the Convention. In addition, the court noted
that the economic problems of Ukraine in any case can not explain and justify certain conditions
of detention, which in this case were found to be inadmissible [14, c. 27-30].

Interestingly on this, there is another conclusion to which Jean-Frangois Geiro came, namely:
the criminal sphere by its nature is where its participants attempt to divert you deceptively, blind
by a collision light or hide under the mask of benevolence [15, ¢ . 33].

Under the authority of interpretative dictionaries understood the right granted to anybody to
carry out something [12, c. 484].

The powers of the staff of the penal institutions and establishments are established in their
job descriptions in accordance with the work performed and brought under the painting, as
provided for in Art. 57 of the Constitution of Ukraine, taking into account, in particular, the
provisions of this article that the laws and other normative-legal acts defining the rights and duties
of citizens are not brought to the attention of the population in accordance with the procedure
established by law are not valid.

In the same way, in such a situation, judicial practice goes. Thus, in paragraph 6 of the
resolution of the Plenum dated May 25, 1998, No. 13 "On the practice of reviewing cases of
corruption cases by the courts and other corruption-related offenses"”, the Supreme Court of
Ukraine clarified that a person acquires the status of a civil servant from At the time of taking a
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decision on enrollment as a civil servant, regardless of whether she has taken an oath or not, as
well as whether her rank has been assigned and whether she has been warned about the
established articles. 5 of the Law of Restrictions. That is why, in each such case, the courts
should check the existence of an act of the Cabinet of Ministers of Ukraine on the appointment of
a person to be held liable to a category of civil servants [16, c. 154].

As for the second aspect of the content of the principle of bona fide conscientiousness in the
performance of duties, it also has a meaningful expression in the criminal activity of the staff of
the SCFU of Ukraine.

In the theory of law under the legal obligation is defined by the rules of law measure of
proper behavior of the person [1, c. 239].

Legal responsibilities of the personnel of the bodies and institutions for the execution of
punishments are defined in Part 1 of Art. 18 of the Law of Ukraine "On the State Criminal
Execution Service of Ukraine" and in other laws (paragraph 20 part 1 of this article).

Analysis of the contents of Part 1 of Art. 18 of the said Law and other laws allows us to
conclude that the legal obligation for a separate person from the staff of the SCSU of Ukraine
provides:

A) the need for certain actions (to execute punishments in accordance with the requirements
of the criminal-executive legislation (paragraph 1 of part 1 of Article 18 of the Law)) or refrain from
them (not to show cruelty, not human or degrading the human dignity of the treatment of the
convicted persons (Part 1 of Article 16 of the Law));

B) the need to respond to the legitimate requirements of the authorized person (in
accordance with the requirements of Part 2, Article 21 of the Law, the legal requirements and
instructions of officials and officers of the State Tax Service of Ukraine are mandatory for
execution.Ilt does not fulfill the legal requirements and instructions of these persons and
interference in their activities Entails the liability stipulated by law);

C) the need not to prevent the authorized person from enjoying the benefits to which he is
entitled (according to Article 18, paragraph 2, clause 1 of the Law, officials and officers of penal
institutions and institutions are obliged to ensure the observance of human and civil rights, the
exercise of legal rights and The interests of convicts and persons taken into custody,
requirements of the law on the execution and serving of criminal sentences);

D) the need to bear responsibility for failure to fulfill their duties [1, c. 239-240] (as it follows
from the content of Part 3 of Article 16 of the Law, in the case of the actions specified in part 2 of
this article (strict attitude towards convicts, a person of ordinary or commanding staff or an
employee of the criminal executive service shall be dismissed from service (Work) if he has been
convicted of a verdict of a court that has come into force or if during the year for the same
actions, a disciplinary penalty has already been applied to him.

In a judgment of the European Court of Human Rights dated December 18, 2008, in the case
of "Katz and Others v. Ukraine", the said court found it a violation of Art. The inactivity of the
personnel of the SIZO in Kyiv, which led to the death of the detainee in custody Olga Bilyak, was
associated with inhuman treatment of this person [17, c. 6-9].

As the results of this study showed, the role and place in the criminal activity of the staff of
the Internal Affairs Department of Ukraine is played by such a general principle of law as the
principle of reasonableness.

In legal practice, this principle is regarded as a component of the rule of law. This, in
particular, focuses attention in the decision of the Constitutional Court of Ukraine dated
December 8, 2011, No. 16-rp / 2011 (case on fixing the trial by technological means) [18] and
from August 29, 2012 # 16-rA / 2012 ( Case on the jurisdiction of certain categories of
administrative cases) [19].

The content of this principle requires the validity and consistency of the behavior of subjects
of law (including the subjects of power), and also establishes the need for their prudence [1, c.
130]. In particular, as noted in connection with this in Part 2 of Art. 106 of the CEC of Ukraine for
the application of measures of physical influence, special measures and means, if circumstances
allow, and in part 4 of this article, the following: if the application of measures of physical
influence can avoid me, they should not exceed the measure necessary for the implementation of
the duties imposed on the administration of the colony " And should be reduced to the task of the
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slightest damage to the health of offenders. In case of need, the administration of the colony is
obliged to immediately provide assistance to the victim [20, c. 33-59].

Significant in this context is the judgment of the European Court of Human Rights dated April
21, 2011, in the case of Nechiporuk and Yonkalo v. Ukraine, in which the court found the violation
of Art. 3 of the Convention, namely, that in relation to gr. Nongovernmental prisoners were
subjected to torture by the SIZO staff [21, p. 24-27].

Taking into account the above facts, the researchers concluded that the principle of
reasonableness required to verify the actions of these individuals in accordance with common
sense, using the standard of "ordinary prudent person" (a person who has a normal, average
level of intelligence, knowledge and life experience) [1 , with. 131].

An important point in this sense is the assessment of the effectiveness of actions, in
particular, the staff of penitentiary agencies and institutions [22, p. 17-18]. However, as E.
Svanidze correctly noted, regardless of the grounds for deprivation of liberty or the nature of the
crime in which the detainee is suspected, the latter should not be subjected to ill-treatment,
including from the staff of the institutions of pre-trial detention [23, ¢ . 8].

These are in general the content of the general principles of law, which (and, somewhere, as
established in the input of this study, are already implemented in practice) were used in the
criminal activity of the staff of the Internal Affairs Department of Ukraine.

Conclusion. If to generalize the existing approaches and results of this monographic
development in science, then under the general principles of criminal executive activity of
personnel of penal institutions and institutions should be understood those initial provisions of law
that are inherent to him as a whole and reflected in the criminal-executive legislation, as well as
intersectoral institutes Rights regulating legal relations in the field of execution of sentences
(conditional release from punishment and detention, amnesty and amnesty, for Sparrow, etc.).
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9. Pro umovno-dostrokove zvil' nennya vid vidbuvannya pokarannya i zaminu nevidbutoyi
chastyny pokarannya bil' sh m" yakym: Postanova Plenumu Verkhovhoho Sudu Ukrayiny vid 26
kvitnya2002 r. Ne 2 // Postanovy Plenumu Verkhovnoho Sudu Ukrayiny u kryminal' nykh
spravakh / uporyad. V.V. Rozhnova, A.S. Syzonenko, L.D. Udalova. — K.: PALYVODA A.V.,
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zakonom interes) vid 1 hrudnya 2004 r. Ne 18-rp/2004 I
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12. Velykyy tlumachnyy slovnyk ukrayins' koyi movy /Uporyad. T. V. Koval' ova. — KH.:
Folio, 2005. — 767 s.

13. Pravyla vnutrishn' oho rozporyadku ustanov vykonannya pokaran' : zatv. Nakazom
Ministerstva yustytsiyi Ukrayiny vid 29 hrudnya 2014 r. Ne 2186/5 // Ofitsiynyy visnyk Ukrayiny. —
2015.— Ne 4. — St. 88.

14. Poltorats' kyy proty Ukrayiny: rishennya Yevropeys' koho Sudu z prav lyudyny vid 29
kvitnya 2003 r. // Ohlyad rishen' Yevropeys' koho Sudu z prav Ilyudyny. — Donets' k:
Donets' kyy Memorial, 2011. — S. 27-30.

15. Heyro ZH.-F, Tyual' F. Heostratehyya prestupnosty / Zhan-Fransua Heyro, Fransua
Tyual' ; per. s frants. — K.: «Yzdatel' skyy dom «Skyf», 2014. — 292 s.

16. Pro praktyku roz-hlyadu sudamy sprav pro koruptsiyni diyannya ta inshi
pravoporushennya, pov" yazani z koruptsiyeyu: postanova Plenumu Verkhovnoho Sudu Ukrayiny
vid 25 travnya 1998 r. Ne 13 // Postanovy Plenumu Verkhovnoho Sudu Ukrayiny u kryminal' nykh
spravakh / uporyad. V. V. Rozhnova, A. S. Syzonenko, L. D. Udalova. — K. : PALYVODA A.V.,
2011. - S. 152-159.

17. Kats ta inshi proty Ukrayiny: Rishennya Yevropeys' koho Sudu z prav lyudyny vid 18
hrudnya 2008 r. // Ohlyad rishen' Yevropeys' koho Sudu z prav lyudyny. — Donets' k:
Donets' kyy Memorial, 2008. — S. 6-9.

18. Rishennya Konstytutsiynoho Sudu Ukrayiny u spravi za konstytutsiynym zvernennyam
tovarystva z obmezhenoyu vidpovidal' nistyu "Prima-Servis" LTD shchodo ofitsiynoho
tlumachennya polozhennya punktu 7 chastyny tret' oyi statti 129 Konstytutsiyi Ukrayiny ta za
konstytutsiynym podannyam 54 narodnykh deputativ Ukrayiny shchodo vidpovidnosti
Konstytutsiyi Ukrayiny (konstytutsiynosti) okremykh polozhen' chastyny shostoyi statti 12,
chastyny pershoyi statti 41 Kodeksu administratyvnoho sudochynstva Ukrayiny, chastyny druhoyi
statti 197 Tsyvil' noho protsesual' noho kodeksu Ukrayiny, a takozh chastyny vos' moyi statti
81-1 Hospodars' koho protsesual’ noho kodeksu Ukrayiny (sprava pro fiksuvannya sudovoho
protsesu tekhnichnymy zasobamy) vid 8 hrudnya 2011 r. Ne 16-rp/2011 //
http://zakon2.rada.gov.ua/laws/show/v016p710-11.

19. Rishennya Konstytutsiynoho Sudu Ukrayiny vid 29 serpnya 2012 r. Ne 16-rp/2012 u
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Konstytutsiyi Ukrayiny (konstytutsiynosti) polozhen' chastyny chetvertoyi statti 18, statti 171-1,
chastyny pershoyi statti 180 Kodeksu administratyvnoho sudochynstva Ukrayiny, 50 narodnykh
deputativ Ukrayiny shchodo vidpovidnosti Konstytutsiyi Ukrayiny (konstytutsiynosti) polozhen'
chastyny chetvertoyi statti 18, chastyn druhoyi, tret' oyi, p" yatoyi statti 171-1, chastyn druhoyi,
shostoyi statti 183-1 Kodeksu administratyvnoho sudochynstva Ukrayiny ta 54 narodnykh
deputativ Ukrayiny shchodo vidpovidnosti Konstytutsiyi Ukrayiny (konstytutsiynosti) polozhen'
chastyny pershoyi statti 89 Zakonu Ukrayiny ,Pro sudoustriy i status suddiv®, chastyny chetvertoyi
statti 18, statti 171-1 Kodeksu administratyvnoho sudochynstva Ukrayiny (sprava pro pidsudnist’
okremykh katehoriy administratyvnykh sprav) // http://zakon2.rada.gov.ua/laws/show/v016p710-
12.
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pozbavlennya voli / za zah. red. d.yu.n., prof. O.M. Dzhuzhy ta d.yu.n., prof. O.H. Kolba. — K.:
Vydavnytstvo-Kondor, 2016. — 236 s.

21. Nechyporuk i Yonkalo proty Ukrayiny (Necheporuk and Yonkalov. Ukraine): rishennya
Yevropeys' koho Sudu z prav lyudyny vid 21 kvitnya 2011 roku // Praktyka Yevropeys' koho
Sudu z prav lyudyny. — Rishennya. Komentari. — 2011. — Ne 4 (05). — S. 170-236.

22. Yak zmusyty standarty pratsyuvaty : prakt. posib. po efektyvnomu zastosuvannyu
Mizhnarodnykh tyuremnykh pravyl. — [Tekst.]. — Donets' k : Skhidnyy vydavnychyy dim, 2001. —
212 s.
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