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MOZLIWE PERSPEKTYWY REFORMOWANIA PANSTWOWEJ
SLUZBY WIEZIENNEJ UKRAINY

W artykule omoéwiono zostaty niektére aspekty procesu
reformowania  Panstwowej  Stuzby  Wieziennej  Ukrainy.
Zdefiniowane zostaty podstawowe pytania, odpowiedzi na ktore
powinny sta¢ sie drogowskazem w procesie przeksztatcania
systemu penitencjarnego.

Stowa kluczowe: Pahstwowa Stuzba Wiezienna Ukrainy,
probacja, Ministerstwo Sprawiedliwosci Ukrainy.

POSSIBLE FUTURE REFORM STATE PENITENTIARY OF
UKRAINE

The article discusses some aspects of the reform of the
State Penitentiary Service of Ukraine. Defined basic questions,
the answers to which should be the guiding light in the conversion
of the penal system.

Key words: State Penal Service of Ukraine, probation, the
Ministry of Justice of Ukraine.

MOXNUBI NEPCMNEKTUBN PE®OPMYBAHHSA OEPXXABHOI
KPUMIHAINIbHO-BUKOHABYOI CITYXXBU YKPAIHU

Y cTarTi  po3rnsAHYTO  OKpemMi  acnektn  npouecy
pedopmMyBaHHs [lepXaBHOI KPUMiHaNbHO-BUKOHABYOI Cry>x0u
YkpaiHn. BusHayeHo 6a30Bi nNUTaHHA, BIiAMNOBiOI Ha siki MaloTb
cTaTM OOpOroBKka3oM Yy MPOLECI MEPETBOPEHHSA KpUMiHAIbHO-
BMKOHaBYOl CUCTEMW.

Knrovoei cnoea: [epxaBHa KpuMiHanNbHO-BMKOHABYa
cnyx6a Ykpainu, npobauis, MiHictepcTBo tocTuuii YkpaiHu.

MoctaHoBKa npobnemn. Barome 3HavyeHHA  Ons
dopmyBaHHS edeKkTUBHOI cuctemm BOpoTbOM 3i 3NOYMHHOCTI
Bigirpae UinicHe Ta KOMMNEKCHe PO3YMiHHA MiCUS KpUMiHanbHO-
BMKOHaBYOI Cnyxbm B cuUCTeMi Aep)XaBHWX OpraHiB, Ha OCHOBI
4Ooro Mae opraHizoByBaTUCb Ii fAkicHa pobota. Haxanb ue
NUTaHHA Ha daHWn 4Yac Janeke Bi4 BUPIWIEHHHA, Ta HaBiTb
HaBMakW, 3 ypaxyBaHHAM pPi3HUX MigxoAiB Ta HEBU3HAYEHOCTI
noganbLloro  po3BUTKY  KPUMIHANbHO-BUKOHABYOT  CRy»0OM,
haKTMYHO aHi KepiBHULUTBO Crnyx0bu, aHi pagoBsi cniBpObiTHUKM He
pPO3yMitoTb 1X noganbLiol Joni.
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CtaH pocnigkeHHA. 3a ocTaHHi 25 pokiB npouec pedopmMyBaHHS KpUMiHaAmNbHO-
BMKOHABYOl cuctemMn HabyB O3Hakum Ge3nepepBHOCTI, Npy LbOMYy, CTabinbHICTL CNpo6 3MIHUTU
CMUCTEMY He 3YMOBUNO [OCATHEHHs Oyab-SKuX peanbHUX 3pyleHb Yy Kpawuin Gik. [uTaHHs
pecdopmyBaHHA [lepXaBHOi KpuMiHanbHO-BUKOHaBYOI cnyx6bu Ykpainu (gani — AKBC Ykpainu)
cTaBano npeamMeToMm JeTanbHOro HayKoBOro aHamnidy 3Ha4yHOl KiflbKOCTi HayKOBLiB, cepep HUX
BapTo Haseatu : bagunpy B.A., l'ena A, Dxyxy O.M., Oenucosy T.A., KongpartiwuHy B.B.,

KonotyHa |.M., ®pica IN. J1., CtenaHtoka A. X., Akoseup |.C.

Be3yMOBHO, BWCHOBKW, 0O SKUX AiNWNAM 3a3Ha4yeHi HaykoBLi Y CBOIX nybGnikauisx
pO3BUHYNK TeopeTuyHy 6a3y ans pedopmyBaHHsa OKBC Ykpainw, i nignaraioTe BpaxyBaHHHO.
OpHak, He BAAYUCbL A0 aHanidy pi3HOro pody NornsgiB Ha NepcrnekTuBM pedopmMyBaHHS, LLO
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BUCIOBIOIOTBCS B HAYKOBIM NiTepaTtypi, y AaHil cTaTTi MM MAemMo Ha MeTi po3rnsg 6a3oBux
NUTaHb, BUPILLEHHS SKUX, B MNepLlly 4epry, i Mae 3ymMOBOBATU MPUAHATTS TOMO 4YM iHLLIOrO
dopmaty onTUmanbHOi CUCTEMM [epXaBHOro opraHy, wo Oyae 3anmaTuca BUKOHAHHSA
KpUMiHanbHMUX NokapaHb.

Buknag ocHoBHMX nonoxeHb. MNpioputeTHMm 3aBgaHHsaM pedopmyBaHHa OKBC Ykpainu,
AK MU BBaXXaemo, Mae 6yt npmBeneHHs ii QianbHOCTI Y BiANOBIAHICTE 4O BUMOT YNHHMX 3aKOHIB,
OCKiNbkM BignosigHO Ao BuMor cT. 8 KoHcTuTyuil YKpaiHu B HawWwid gepkaBi BU3HAETbCA i Aie
NPUHLUNN BEPXOBEHCTBA MpaBa, 3aKOHW Ta iHWiI HOPMaTUBHO-MPABOBI aKTU MNPUMAMalOTbLCS Ha
ocHoBi KoHcTuTyuii YKpaiHu i noBuHHI Bignosigatn in [1].

3a3HayvyeHu NpUHUMN Y MOBHIA Mipi CTOCYETLCA | KpMMiHANBHO-BUKOHABYOT OigNbHOCTI. HAK
3 UbOro npueogy 3asHayeHo y n. 14 cr. 92 KoHcTuTyuil YKpaiHM, BUKMOYHO 3aKoHaMuK YkpaiHu
BU3HAYalOTbCA OpraHisauisi i 4iaNbHICTb OpraHiB i YCTaHOB BUKOHAHHS MOKapaHb.

A Wo € cborogHi Ha npakTtuui? lig3akoHHUM HOpPMaTUBHO-NPaBOBMM akTOM, a came —
Ykasom lNpesungeHTta Ykpainu Big 9 rpyaHa 2010 poky «[Mpo onTuMisauito cuctemMm LeHTpanbHUX
OpraHiB BMKOHaBYOI Bnagu» [2] — HesanexHun gepxaBHun opraH Ykpaiim — OKBC YkpaiHu
nignopsigkyeanu MiHicTpy tocTulii YkpaiHu.

Y Ton camuin yac, goci B cT. 6 3akoHy YkpaiHu «lpo JepxaBHy KpUMiHanbHO-BUKOHABYY
cnyx6y YkpaiHny» Big 23 4depBHst 2005 p., 3a3HayeHo, wo OKBC YkpaiHn gie BignoBigHO Oo
3aKOHY i CKnagjaeTbCs 3 LEHTparbHOro opraHy BWKOHaBYOl Bragu, WO peanisye gepxaBHy
NoniTUKY y cdepi BUKOHaHHSA nokapaHb [3]. | HiYOro Hi y Wi HOpMI, Hi B iHLIKX CTATTAX 3aKoHy He
roBoputbca Npo nignopsakoaHictb JKBC YkpaiHn MiHicTepcTBY HOCTULIT.

HaTtomicTb, 3HOBY X Taku, B iHWOMY MiA3aKOHHOMY HOPMAaTMBHO-MPaBOBOMY aKTi —
MonoxeHHi npo [epxaBHy neHiTeHuiapHy cnyxby YkpaiHu, 3aTtBepaxeHomy [locTtaHOBOK
KabiHeTy MiHicTpiB Ykpainm Big 6 nunHa 2014 poky Ne225 [4] 3a3HayeHO, WO AiSnbHICTb
[epxaBHOI NeHiTeHUiapHOi cnyxbu YKpaiHu cnpsiMOBYETbCS | koopauHyeTbcsi KabiHeTom
MiHicTpiB YkpaiHu yepe3 MiHicTpa tocTuuil YKpaiHu.

BuHukae nutaHHa: YoMy He Oyno 3aiicHeHO noAibHe nignopsaKkyBaHHA y CMocib, LWo
BignoBigaB Ou 3aranbHUM BMMOraM HOPMOTBOPYOCTI Ta AepXXaBHOro ynpasniHHA? Bapto Oyno
BHECTM 3MiHM crnoyatky Ao npodinbHoro 3akoHy YkpaiHu («[Mpo [depxaBHy KpuMiHanbHO-
BMKOHaBYY cryx0y YKpaiHu»), a NoTiM NPUAHATY NiA3aKOHHI HOPMAaTUBHO-NPaBOBI akTy.

He Buctynatoum npuHUMnoBo npotn «36nmkeHHs» [OKBC YkpaiHm Ta MiHicTepcTtBa
IOCTUUIl, Ccnig 3BEepHYyTM yBary Ha HeOOXigHICTb 34iINCHEHHA Oydb-sikMX 3MiH He Ha
BOJMHOHTAPU3CLKNX NO3ULISX, a BUXOOAYN 3 BUMOIM YMHHOMO 3aKOHOOABCTBA.

Haxanb, HaBegeHMX HeOOpPeYvyHOCTEN Ta HeJoTpUMaHHS KOHCTUTyuinHoro (ct. 19
KoHcTuTyuii YkpaiHn) Ta Bu3HayeHoro B CT. 5 KpumiHanbHO-BUMKOHABYOro kogekcy YkpaiHu (gani
— KBK YkpaiHu) npuHumny 3akoHHOCTI [5] MoxHa Ha3BaTtu gyxe 6arato [6]. B3atn, xoya 6 3micT
cT. 1 3akoHy YkpaiHm «[po [epxaBHy KpuMMiHanbHO-BUMKOHaBYYy Cnyxby YkpaiHu», Yy SKin
3a3HauveHo, wo Ha OKBC YkpaiHn noknagaeTbCcs 3aBOaHHSA WOAO 3OIMCHEHHS €QVHOI AepXKaBHOI
NONiTUKKN Y cdhepi BUKOHAHHS NOKapaHb.

dakTMyHO ua Hopma He Bignosigae 3amicty cT. 11 KBK Ykpaiuu, y skin okpim OMNTC
YKpaiHn Ta KpUMiHaNbHO-BMKOHABYMX [HCMEKUiA, [0 OpraHiB, WO BWUKOHYIOTb MOKapaHHS
BiJHECEHI: LleHTpanbHUA opraH BUKOHABYOI Briaan, WO peanisye gepxaBHy MNOMITUKY Yy cdepi
opraHi3auii NpMMyCcOBOro BMKOHAHHSA pilleHb CyAAiB Ta iHWKX opraHiB (nocagosmx ocib) (4. 7 CT.
11 ta c1. 12 KBK YKpaiHun); BINCbKOBI 4YaCTUHW, raynTBaxTh, AucuunniHapHi 6atansnoHn (4.7
cT.11).

Tinbkn konu B YKpaiHi O6yge noBaxaTuCb Ta BUKOHyBaTUCb KoHCTUTyUis YkpaiHu Ta
3akoHu, MoXHa Byae BeCTU MOBY NPO MEPCrneKTUBY 34INCHEHHSI «3aKOHHOro» pedopmyBaHHSA
KPMMiHanbHO-BMKOHABY0I CUCTEMM.

HanbGinbw BMBaXeHMM, Ta [JOUINbHUM 3 no3uuii haxiBuiB y MeHiTeHuiapHin cdepi
BUCTYNae BapiaHT pedopMyBaHHSA, 3a sKuMm nepenbaveHo noctynosBe iHTerpyBaHHA [KBC
Ykpainn y cknag MinictepctBa toctuuil YkpaiHn. Cepen apryMeHTi Ha KOPUCTb MOXITMBOCTI
Takoro BEKTOpY BapTo 3ragatv npo nornepegHin pgoceigd. o BuokpemrneHHs B 1998 p.
[epxxaBHoro genaptaMeHTy YKpaiHU 3 NuTaHb BUKOHAHHSA nokapaHb BiH OYHKLIOHYBaB B CKnafi
MinicTepcTBa BHYTpiWHiX crnpas. Bigsepto kaxy4uu, 3 1998 poui ctpyktypa OKBC He 3asHana
CYTTEBMX 3MiH, OKpIM perynspHoro nepevMeHyBaHHA, TOMy BOayat, WO nepcnekTmea
NOBEPHEHHS KPUMiHAIbHO-BMKOHABYOI CUCTEMWN OO CTPYKTYPU MEBHOrO MIHICTEPCTBA He € AyXe
CKMagHoi B opraHizauiiHoMy nnaHi npobnemoto.
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€OuHe Wo, BMMOrM CY4acHOCTI, a camMe NPURHATUIA pik Tomy 3akoH YkpaiHu «[1po
npobadito» 3YMOBIIOIOTbL  HEOOXIOHICTb po3MexyBaTM ABa napanenbHUX CTPYKTYPHUX
nigpo3ainu: 1) BMKOHAHHA NoKapaHb; 2) npobauii. Ak BapiaHT MOXNMBE YTBOPEHHA Yy ckrnagi
MiHicTepcTBa tocTuuii YkpaiHu [enapTamMeHTy  BUMKOHaHHSA nokapaHb Ta [enapTtameHTy
npobauii.

Kpim Toro, cnig BkasaTu, Wwo HWHIi cama cTtpyktypa OKBC VYkpaiHu € BKpanh He
36anaHcoBaHo Ta noTpebye yaockoHaneHHs. 3 3akoHO4aBCTBOM B Hac hakTu4HO € [lepxaBHa
KpMMiHanbHO-BUKOHaBYa cnyx0a YkpaiHu, go i cknagy BXoauTb We ogHa crniyxba — [depkaBHa
neHiTeHuiapHa cnyxoba YkpaiHm (LeHTpanbH1IA opraH BUKOHaBYOl BNagu, WO pearnisye gepxaBHy
noniTuky y cdepi BUKOHaAHHSA KpUMiHanbHUX nokapaHb). Kpim Toro, 3akoHO4aB4Yo HEBU3HAYEHUM
3anuMWacTbCa  NUTaAHHA Micusl  3anpoBagXeHoro 3akoHoM  YKpaiHu «lMpo npobauito»
LeHTpanbHOro opraHy BUKOHaBYOI BNagu, WO pearnisye gep)kaBHy NosiTuky y cdepi npobadii.

dPaKTUYHO B HAC € TPW eNeMeHTa, 3 HUX [Ba Ha3MBaloTbCs cnyxbamu, e 2 maloTb CTaTyc
LEeHTpanbHUX OpraHiB BMKOHABYOI Bnaau, nNpu uboMy Ui «Aybni» He cniBnagatoTb. | Bce ue
000aTKOBO YCKMagHKETbCSA TUM, LLO opraH npobauii gie ogHoOYacHO i 9K LeHTpanbHUA opraH
BMKOHaBYOI Briagn i gk opraHm Ha micusax (B 3Y «[lpo npobauito» He Bka3aHO Ha iCHyBaHHS
TepuTopianbHMX opraHis npobaLii, To6To B perioHax cTBOpeHHsA npobadii He nepeabayveHo).

[HLWIMM BaXXNUBUM acnekToM OepXXaBHOMO 3HAYEHHS1 € HaMiYeHa KOHCTUTYLUinHa pedopma
opraHiB MicLLeBOro camoBpsiAyBaHHS Ta AeueHTpanisauis opraHis gepXaBHOI Bfagu Ta OpraHis
ynpaBniHHA B YKpaiHi.

BignosigHo go ct. 93 KBK YkpaiHn, 3acymkeHun 00 no30aBneHHst BOMi BECb CTPOK
nokapaHHsi BigOyBae B OOHIA BUMPaBHIA YN BUXOBHIA KOJMOHIi, SK nNpaBuno, y Mexax
agMiHiCTpaTMBHO-TEpUTOpIanbHOT OAMHMUI  BiANOBIAHO OO0 WOro Micusa NPOXWBAHHA A0
3acyoKeHnx. BpaxoBytoun BkasaHe MOSIOXKEHHS MOXHa CTBEPKYBaTW, LLO i HUHI 3acymKeHun
30epirae TiCHUA 3BA30OK 3 TiEl TepuTOpianbHOK rpPoOMagol, A0 SKOI BiH BigHOCMBCA 40
3acymkeHHs. Lle Ginblwe 3Ha4YeHHs Mae OisiNbHICTb OpraHiB MiCLEBOro camoBpsigyBaHHS Npw
opraHisauii npouecy BWKOHaHHSA MoKapaHHA He MoBs3aHMX 3 no3baBreHHAM BOIi, 30Kpema
rpoMagchbki poboTu, Ta couianbHOl aganTtauii 3BiflbHEHUX 3 MiCLb MO30aBneHHS BOTII.

MuTaHHa cniBnpaui MicueBUX rpoMag Ta OpraHiB i YCTaHOB BUKOHAHHS MNokapaHb Mae
BUpILLYBaTUCb 3a PaxyHOK HaaHHsS opraHam MiCLEeBOro caMoBpsiAyBaHHSA peanbHOi MOXITMBOCTI
diHaHCyBaTW OpraHn Ta YCTaHOBW BUKOHAHHS MOKapaHb i, TakKuM YMHOM, peanisoByBaTu NPUHLMN
y4yacTi rpoMagchbKocTi y nependayveHnx 3akoHOM BUMNaaKax Y KpUMiHaINIbHO-BUKOHABYIN OiANbHOCTI
(ct. 5 Ta ct. 25 KBK YkpaiHu).

OpHak, ana 3anpoBamkeHHA pedopm, ska byge 6asyBaTmMCb Ha HOBIM napagurmi
MiCLLEBOro caMoBpsayBaHHA HEOBXiAHO PO3yMIiTK YiTKe CMiBBIAHOLIEHHS PI3HMX FINOK AepXXaBHOI
BNagM 3 MiCUEBMMW TpoMadamu, i BXe 3 UuMX MOo3uUil BUPOONSATM HAKICHY KOHLenuito
pedopmyBaHHsa [OKBC VYkpaiHu. ®PaktnyHO, LUe MOXIMBO 3pobutn nuwe nicnsg BHECEHHS
HeobxigHmx 3miH go KoHctutyuii  Ykpainu, 3akoHy YkpaiHn «[lpo opraHu micueBoro
camoBpsigyBaHHsS» [7], Ta iHWKX 3aKkoHOO4aBYMX akTiB. | BXe nicns UubOro MoXHa nraHysaTu Ta
nposoauTtn pecdopmy OKBC YkpaiHu, sika Mae nepcnekTnBm 3akiHYMTUCh YMMOCH Binblue, a Hix
3MiHOI Ha3BU LeHTparibHOro opraHy BUKOHAHHS KPUMiIHaNbHUX NoKapaHb.

Okpemoro BMpiWEHHS BUMarae [OUCKYCIHE MUTAHHSA  MOXIMBOCTI  BMKOHaHHSA
MiHicTepcTBOM tOCTUMUIT, SK LMBIIbHAM OpraHoM, MNpPaBO3aCTOCOBHMX Ta MNPaBOOXOPOHHMX
dyHKUin, NnoknageHux HuHI Ha JKBC YkpaiHn. 3 uboro npmBoay iCHyHTb pidHi nornaaun. 3 ogHoro
60Ky B OinbLIOCTi €BPOMNENCBHKNX KpaiHax (YHKUiT BMKOHAHHS MOKapaHb MOBHICTIO BUKOHYE
nigpo3ainu MinictepcTa roCcTuuil.

3 iHworo 6oky € no3uuia, wo MiHicTepcTBO toCTUUiT YKpaiHM HE MOXe BMKOHYBaTK
NpaBO3acCTOCOBHI Ta MPaBOOXOPOHHI (OYHKLiI, HA L0 BKa3ylTb K BiTYM3HSAHI TeopeTukn [8, C.
127-134], TaK i JOoCcBig OKpeMuUx eBPOMNEnNCbKUX KpaiH [9], a TakoxX icTopieto, 30kpemMa, CTBOPEHHS
€sponericbkoro cotosy (EC) [9].

Mpy ubOoMy BapiaHTOM BUPILLEHHA MOXe OyTW TaKoX 1N 3MiHA NOBHOBaXXEHHA Ta dOyHKUi
MiHicTepcTBa tocTuuii YKpaiHM Ta npuBedeHHA 11X Y BiAMOBIOHICTE NpPaBOBOro craTtycy
aHanoriyHMx BIQOMCTB 3a KOpPAOHOM (TaM, 30Kpema, Ae Ha MiHcT noknageHo yHKuil
BMKOHAHHS nokapaHb). 3apybikHWin OOCBIA4 TakoX nigkasye A0 noTpebu pos3LMpeHHs yyacTi
noniuii B gianbHocTi YBI1, amke came noniuencbki Niaposainu, nepeBaXHO, BUKOHYIOTb Ti
NPaBOOXOPOHHI (PYHKLIT, O BUXOAATb 3@ MEXi KOMNETEHLUIi lWTaTHUX CNiBpOBITHMKIB BUNPaBHMX
YCTaHOB.
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£AK BUCHOBOK, 3 MpMBOAY 3MICTY MOXIMBUX BapiaHTiB pedopmyBaHHa OKBC YkpaiHu Ta
3MicTy AgisnbHocTi MiHicTepcTBa toCTUUil YKpaiHM MOXHa 3ayBaXuTu HacTynHe. Y  Benukin
BpuTtaHii, 3okpema AHMMii, [0Ci BUKOPUCTOBYIOTb CyAOBi npeueneHTn (Big nat. praecedens —
pilleHHsA cyay, WO NpUMUMacTbCa 3a 3pas3ok MpW BUPILLEHHI aHanoriYyHUX crnpas y nogarnbLliomy
[13, c. 465]). OgHak He 3BaXkaltd Ha 3HA4YHY KOHCEpPBATUBHICTbL (Bid NaT. conservare— OXOPOHATH,
36epiratu [13, c. 286]). BpuTaHii BoHa gocarna 3Ha4yHUX ycnixiB sik B e(peKTMBHOCTI peryntoBaHHA
NpaBoOBIOHOCKH 3arasnioM, Tak i B cpepi BUKOHaHHS KpUMiHanbHUX MokapaHb, 3okpemMa. BuHukae
NUTaHHA, YoMy B YKpaiHi, pechopmytoun 6yab-gKky cdepy CycninbHOI 4isiibHOCTI, HE CNMpalTbCs
Ha NO3WTMBHUIN OOCBIA4 HaLioHaNbHOI NpaBoBOi cuctemun (Yacie «Pycbkoi Npaeguny, «JINToOBCbKMX
ctaTtyciB», «Kosaubkoi 4o6u», T.iH.), WO € HeobXigHOK YMOBOK MNOCTYNanbHOro po3BuTKY Byab-
SKOT AepxxaBu i npaea [16, c. 347-348].

| Wwe ogHe, YoMy BapTO NOBYMTUCH Y 3axigHUX NApPTHEPIB: TaM CNoYaTKy LUYyKalTb KOLITH,
a noTim pobnaTte pecdopmm [17, c. 144], a B YkpaiHi — Bce HaBnaku. MNounHatoum 3 1991 poky no
TenepiwHin 4vac Ha 3abesnedeHHs pianbHocTi OKBC VYkpaiHm 3 [epxaBHoro 6wompkeTy
Buainsetbca nuwe 40% Big notpeb [18, c. 104-105]; a ToMy OpraHu Ta YCTaHOBU MaloTb
«3apobnsatuy». | ue nputomy, WO 3a uYuHHOW pepakuieto KBK Ykpainu (cT.cT. 8, 107) 3acymkeHi
He 3o00oBdA3aHi npautoBaty; nignpuemcteam [OKBC VYkpaiHMu He HagawoTbca ninbrm 3
onogaTtkyBaHHIO Ta Mo dakTy BOHM He BigNoOBi4alTb 3aKpiNfeHoMy cTaTycy KaseHHux (cT. 13
3akoHy Ykpainu «[po [epxaBHy KpMMiHANbHO-BMKOHABYY CIYX0y YKpaiHn»).

Ak pesynbTart, y cuctemi JKBC YkpaiHn 4OCUTb BUCOKUM € piBeHb KOPYNLUiT Ta BUMHEHHS
3M104UHIB NEPCOHANoOM OpraHiB i yCTaHOB BUMKOHaHHSA MOKapaHb, Mpu LbOMY Hambinblia nutoma
Bara Lux cycninbHo Hebe3neyHux disiHb Npunagae Ha KepiBHUKIB Nigpo3ainis [19].

Be3 cymHiBy, pedopmyBatn OKBC YkpaiHu y cyy4acHux ymoBax MOTpibHO, ane 3
ypaxyBaHHAM npaBun opuanyHoi TexHikn [18, ¢. 510], goTpMmaHHSa NpvHUMMIB NPaBOTBOPYOCTI,
30KpeMa NpuHUMNYy cucTemHocTi [18, ¢. 295], a Takox 3anyyeHHs 4O LbOro npouecy HambinbL
kBanidikoBaHnx axiBuiB Yy cdepi BMKOHAHHS MOKapaHb, BKIHOYAO4M 3apyOikHMX, Ta
Pi3HOMaHITHUX rPOMaACbKNX IHCTUTYTIB | NpeACTaBHUKIB OpraHiB MiCLLEBOro caMoBpPsiAyBaHHS.
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POSSIBLE FUTURE REFORM STATE PENITENTIARY OF UKRAINE
O. KOLB, K. AVTUHOV

Statement of the problem. Of great importance for the formation of an effective system
of combating crime plays a holistic and integrated understanding of the place of the criminal-
Executive service in the system of state bodies, which must organize its high-quality work.
Unfortunately this issue is currently far from resolved, and on the contrary, taking into account the
different approaches and uncertainties in the future development of the criminal Executive
service, in fact, neither the managers nor ordinary employees do not understand their fate.

The state of research. Over the past 25 years, the process of reforming the penal system
acquired the characteristics of continuity, in this case, the stability of the attempts to change the
system not led to the achievement of any real change for the better. The issues of reforming the
State criminal-Executive service of Ukraine (hereinafter — DCAF Ukraine) became the subject of
a detailed scientific analysis of a large number of scientists, among them should be mentioned :
the Badir V. A., Gel A. P., Juju A. M., T. A. Denisova, V. V. Condratchi, Kopotun I. M., Vries P. L.,
Stepanyuk A. H., I. S. Yakovets

Of course, the conclusions reached by these scientists in their publications developed the
theoretical basis for the reform of the DCAF of Ukraine, and shall be accounted for. However,
without resorting to the analysis of different kinds of views on the prospects of reform being
raised in the scientific literature, in this paper we aim at considering the basic issues that, in the
first place, and should pre-empt the adoption of a format of optimal system of state authority,
which will deal with the enforcement of criminal sanctions.

Summary of the main provisions. Priority reform DCAF Ukraine, we believe, should be
to bring its activities in compliance with existing laws, as in accordance with the requirements of
article 8 of the Constitution of Ukraine in our state is recognized and the principle of the rule of
law, laws and other regulatory legal acts accepted on the basis of the Constitution of Ukraine and
shall conform to it [1].
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This principle fully applies to correctional activities. How about this is in paragraph 14 of
article 92 of the Constitution of Ukraine, the laws of Ukraine define the organization and activities
of bodies and establishments of execution of punishments.

And what is in practice today? Regulatory legal act, namely decree of the President of
Ukraine of 9 December 2010 On optimizing the system of Central Executive bodies" [2] is an
independent state body of Ukraine — Ukraine DCAF subordinated to the Minister of justice of
Ukraine.

At the same time, still in article 6 of the Law of Ukraine "On State criminal-Executive
service of Ukraine" of 23 June 2005, stated that Ukraine DCAF operates in accordance with the
law and consists of a Central Executive authority that implements the state policy in the sphere of
execution of punishments [3]. And nothing in this rule nor in other articles of the Law no mention
of DCAF subordination of Ukraine to the Ministry of justice.

But, again, in another sub-legal act — the regulations on the State penitentiary service of
Ukraine, the approved resolution of the Cabinet of Ministers of Ukraine from July 6, 2014 Ne225
[4] observed that the activities of the State penitentiary service of Ukraine is directed and
koordiniruyutsya by the Cabinet of Ministers of Ukraine through the Minister of justice of Ukraine.

The question arises: why wasnt it carried out such discipline in a manner that would be
consistent with the General requirements of rule-making and public administration? Cost to make
changes first to the relevant Law of Ukraine"On State criminal-Executive service of Ukraine"), and
then take sub-legal acts.

Not fundamentally opposed to speaking of "convergence" between DCAF and the Ministry
of justice, should pay attention to the need to implement any changes not on voluntaristic
positions, and on the basis of the requirements of current legislation.

Unfortunately, given the discrepancies and the failure to comply with the constitutional
(article 19 of the Constitution) and defined in article 5 of the Criminal Executive code of Ukraine
(hereinafter WHC) of the principle of legality [5] can be described as very much [6]. Take a look at
the content of article 1 of the Law of Ukraine "On State criminal-Executive service of Ukraine",
which indicates that in Ukraine DCAF has the mission of implementing a single state policy in the
sphere of execution of punishments.

In fact, this norm does not match the content of article 11 of KVN of Ukraine, which in
addition to the Gpts of Ukraine and the criminal-Executive inspections of the bodies performing
punishment include: the Central Executive authority that implements the state policy in the sphere
of compulsory execution of court decisions and other bodies (officials) (part 7 of article 11 and
article 12 of KVN of Ukraine); military units, guardhouses, disciplinary battalions (part 7 of article
11).

Only when Ukraine will poviats and to execute the Constitution and Laws, it will be
possible to talk about the prospects for the achievement of "legitimate" reform of the penal
system.

The most balanced and appropriate from the perspective of experts in the prison field
version of the reform acts, which provided for gradual integration of Ukraine DCAF part of the
Ministry of justice of Ukraine. Among the arguments in favor of the possibility of such a vector is
to recall the previous experience. Prior to the allocation in 1998, the State Department of Ukraine
concerning execution of punishments he functioned within the Ministry of internal Affairs. Frankly,
from 1998 DCAF structure has not changed significantly, except for regular renaming, so you can
see that the prospect of a return to the criminal-Executive system to a certain structure of the
Ministry is not very difficult to organize the problem.

The only thing that the demands of modernity, and it adopted a year ago, the Law of
Ukraine "On probation” predetermine the need to distinguish between two parallel subdivisions:
1) corrections; 2) probation. As a variant it is possible to create within the Ministry of justice of
Ukraine Department of corrections and Department of probation.

In addition, it should be noted that now the structure of DCAF Ukraine is extremely
unbalanced and needs improvement. With the laws we actually have a State criminal-Executive
service of Ukraine, it is composed of one service of the Public penitentiary service of Ukraine (the
Central body of Executive power that implements the state policy in the sphere of execution of
criminal sanctions). In addition, the law remains uncertain the question of space introduced by the
Law of Ukraine "On probation” Central body of Executive power that implements the state policy
in the sphere of probation.
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In fact, we have three elements, two of them called services, another 2 have the status of
Central bodies of Executive power, however, these "duplicates" are not the same. And all this is
further complicated by the fact that the body of probation and simultaneously acts as the Central
body of Executive power bodies (law of Ukraine "On probation” are not listed on the existence of
territorial bodies of the probation, that is, in the regions, the creation of probation is not provided).

Another important aspect of public values is the planned constitutional reform of local
governments and decentralization of state authorities and administration bodies in Ukraine.

According to article 93 of KVN of Ukraine sentenced to imprisonment for the whole term of
serving punishment in one correctional or educational colony, as a rule, within administrative
territorial unit in accordance with his place of residence to the prisoners. Given the above
situation it can be argued that the now convicted and retains close links with the territorial
community to which he belonged to the condemned. Even more important is the activity of bodies
of local self-government at the organisation of process of execution of punishment not connected
with imprisonment, in particular community work, and social adaptation released from places of
imprisonment.

The issues of cooperation of local communities and authorities and penal institutions
should be addressed by providing local governments with a real opportunity to Fund the agencies
and institutions of execution of punishments and, thus, to implement the principle of public
participation in the law-stipulated cases in correctional activities (article 5 and article 25 of KVN of
Ukraine).

However, for the implementation of reforms, which will be based on a new paradigm of
local government need to understand clearly the relation of different branches of state power with
local communities, and from these positions to produce a quality concept of reforming Ukraine
DCAF. In fact, this can only be done after making the necessary changes to the Constitution of
Ukraine, law of Ukraine "About local government” [7], and other legislative acts. And then you can
plan and carry out the reform DCAF Ukraine, which has the potential to result in something more
than a name change of the Central body on execution of criminal sanctions.

The solution requires a separate discussion the question of the possibility of execution by
the Ministry of justice, as civil authority, enforcement and law enforcement functions assigned
DCAF is now in Ukraine. For this reason there are different views. On the one hand in most
European countries the function of corrections is fully compliant with the units of the Ministry of
justice.

On the other hand there is the position that the Ministry of justice of Ukraine can not
perform law enforcement and law enforcement functions, as indicated by domestic theorists [8, p.
127-134], and the experience of individual European countries [9], as well as history, in particular
the creation of the European Union (EU) [9].

In this case, the solution may also change the powers and functions of the Ministry of
justice of Ukraine and conform to the legal status of similar departments abroad (where, in
particular, on the Ministry of justice is entrusted with the execution of sentences). International
experience also suggests the need to expand police involvement in the activities of ITU, because
police units mainly perform those law enforcement functions that go beyond the competence of
the staff of correctional institutions.

As a conclusion, concerning the content of possible options for the reform of Ukraine
DCAF and the contents of activities of the Ministry of justice of Ukraine it is possible to notice the
following. In the UK, in particular England, is still used for judicial precedents (from lat.
praecedens — a court decision taken as a sample in dealing with similar cases in the future [13, p.
465]). However, do not pay attention to the significant conservatism (from lat. conservare— to
preserve, conserve [13, p. 286]). In Britain she has achieved considerable success as the
effectiveness of regulation of legal relations in General and in the sphere of execution of criminal
punishments, in particular. The question arises, why in Ukraine, reforming any sphere of public
activity, not based on the positive experience of the national legal system ("Russian Truth",
"Lithuanian status”, "Cossack age", etc.), which is a necessary condition for progressive
development of any state and law [16, p. 347-348].

And another thing, what we should learn from Western partners: there are looking for
money first, and then make reforms [17, p. 144], and in Ukraine — all the way around. Since 1991
till the present time in the provision of DCAF activities of Ukraine from the State budget allocated
only 40% of the needs [18, pp. 104-105]; therefore, the authorities should "earn”. And despite the
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fact that in the current version of KVN of Ukraine (articles 8, 107) inmates are not required to
work; DCAF enterprises of Ukraine are not provided preferential tax treatment and in fact they do
not meet the enforceable status of the Treasury (art. 13 of the Law of Ukraine "On State criminal-
Executive service of Ukraine").

As a result, in the system of Ukraine DCAF fairly high level of corruption and crimes
committed by personnel of the bodies and institutions of execution of punishments, with the
greatest proportion of these socially dangerous acts falls on the heads of the divisions [19].

Without a doubt, reform DCAF Ukraine in modern conditions is necessary, but subject to
the rules of legal technique [18, p. 510], the observance of the principles of law-making, in
particular the principle of consistency [18, p. 295], as well as involvement in this process the most
gualified professionals in the field of corrections, including foreign, and various public institutions
and representatives of local authorities.
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