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NIENALEZNA KORZYSC JAKO PRZEDMIOT PRZESTEPSTWA
KORUPCYJNEGO W KODEKSIE KARNYM UKRAINY

W artykule analizuje sie koncepcje i cechy nienaleznych -3
korzysci jako przedmiotu przestepstwa w Kodeksie Karnym M '
Ukrainy. Wyjasnia sie pojecia ,korzysci’, przywilejow”, ,ustug” i ~ !
.wartosci niematerialnych” jako formy nienaleznej korzysci. g 3
Proponowane sg zmiany zwigzane z ulepszeniem KK Ukrainy i ‘ s
unifikacji nienaleznej korzysci dla wszystkich przepiséw J
antykorupcyjnych.
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IMPROPER ADVANTAGE AS A SUBJECT OF CORRUPTION Spraw Wewnetrznych

CRIME IN THE CRIMINAL CODE OF UKRAINE (m. Kijow, Ukraina)

The article examines the concept and characters of improper advantage as a subject of
crime in the Criminal Code of Ukraine. It was established that changing the term "bribe" to
"improper advantage" - is not just a formal renaming the subject of corruption crimes, but also a
change of its nature. The main difference of the undue advantage from bribery is that the latter
is only of a material nature and improper advantage may be both material and immaterial. At the
same time the legislator made no distinction between the possible manifestations of an
improper advantage, thats why the meanings of the concepts "advantage", "benefits", "service"
and "intangible assets" was disclosed. Thus, the legislator was asked to accept mail clarification
on material and immaterial nature of improper advantage with the clear separation of each type
of improper advantage from each other.

The Act of 18.04.2013 Ne 221-VII “On Amendments to Certain Legislative Acts of Ukraine
on bringing national legislation in accordance to the standards of the Criminal Law Convention
on Corruption” brought component elements of a crime of active and passive bribery in
accordance with international standards by establishing criminal responsibility by promise,
request or demand of an improper advantage, making offers or promises of an improper
advantage as a completed gravamen of a charge. However, Ukrainian lawmakers didnt pay
attention to the definition of "request” in the Criminal Code of Ukraine, which would be advisable
to add to the Article 354 of the Criminal Code of Ukraine. Thus, for the purposes of Articles 354,
368, 3683 and 3684 of the Criminal Code of Ukraine the definition of a request of improper
advantage was provided.

At the same time, the criminal legislation of Ukraine contains multiple definitions of
improper advantage, considering which we propose to unify these concepts by amending the
Article 160 of the Criminal Code of Ukraine. Thus, there is an opportunity to unify these
determining undue advantage for all Criminal Code of Ukraine (without taking account of the
drawbacks of the legislative technique). However, in order to deal with this issue further, the
Parliament of Ukraine should adopt a law that will eliminate differences in the existing definitions
of improper advantage in the Criminal Code of Ukraine and carry out unification of this notion for
all anti-corruption legislation.

Key words: corruption, crime, subject of crime, improper advantage, benefits, services,
intangibles.
HEMPABOMIPHA BUIOOA AK MPEOMET KOPYMNUIMHUX 31TOYMHIB B KK YKPAIHU

B cTatTi gocnimxKyloTbCa NOHATTS Ta O3HaKU HENPaBOMIPHOT BUroau K npegmMeTa 3ro4mHy
B KK YkpaiHn. PO3KpuUTO 3MICT MOHATbL «nepeBaru», «Minbrm», «NOCryru» Ta «HemartepianbHi
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aKkTMBM» sk PopMM NPOoSIBY HempaBoOMipHOI Burogn. HagaHo nponosuuii Wwoao BAOCKOHANEHHs
HopMm KK VYkpaiHm Ta yHidikauii HenpaBoMipHOi BUrogM [Ansi BCbOro0 aHTUKOPYMUIAHOro
3aKOHO4aBCTBA.

Knroyoei cnioga: Kopyruisi, 3N04YnH, NpegMeT 3f04MHy, HenpaBoMipHa BUroga, ninbru,
nocnyru, HematepianbHi aKkTUBMW.

NMocTtaHoBKa Nnpobnemu Ta ii akTyanbHicTb. bopoTbba 3 kopynuieto B YKpaiHi € ogHieto 3
OCHOBHMX BUMOro €sponericbkoro CnistoBapuctea (gani — €C) Ha wnsaxy ogepXaHHs YneHcTBa
AK OOMH i3 HavBaromiwmx akTopiB, WO BNAMBAE Ha piBeHb A0OpoOyTy HaceneHHs. B cBoto
yepry, ycniwHa GopoTbba 3 Kopynuield MOXNMBa fulWIE 3a YMOB ajanTauii 3akoHOOaBCTBa
YkpaiHn oo 3akoHogaectea €C 3 ypaxyBaHHAM KpUTEpIiB, WO BuUCyBatoTbea €C o aepxas, SKi
MaloTb Hamip BCTYNUTK A0 Hboro. OgHak, nopsas, i3 HA3KOK BXe BXUTUX 3axoAdiB, pedopMyBaHHS
HauioOHanbHOro aHTUKOPYMLUINHOIrO 3aKOHOA4ABCTBA € He3aBepLleHUM. HanexHoro 3akoHo4aBvoro
BperyrnoBaHHa notpebye npobnema ogepxaHHa HenpaBoOMipHOi Burogn. B cuctemi
AHTUKOPYMLINHOIO 3aKoHOA4ABCTBA YKpaiHM HEnpaBOMipHa BUroda € KIHOYOBMM MOHATTSM SK
OCHOBHMI NPOTUMpaBHMI Ta Binblu WBNAKUA CNOCiO He3akoHHOro 3barayeHHs, Ta OOCArHEHHS
neBHux Uinen. KpumiHanbHe 3akoHO4aBCTBa YKpalHWM MICTUTb ogpasy [Adekiflbka BU3HAYEeHb
HenpaBOMIpHOI BUrogn, TOOTO 3MICT AOCHIOXKYBaHOrO MOHATTS B KOHTEKCTi KpumiHanbHOro
Kogekcy YkpaiHm (gani — KK YkpaiHu) € JOCUTb LUMPOKUM, WO NPU3BOAUTL OO0 YMCIIEHHUX
NMOMWINOK Npw KBanidgikauii 4isHb 0Ci0, WO MatoTb 0O3HAKN KOPYMUINHOIO 31104MHY.

AHani3 ocTtaHHiX gocnigxeHb i nyonikauin. [MMTaHHA NPUCBSYEHHI PO3YMIHHIO 3MICTY
NOHATTS «HenpasoMipHa Buroga», B KK Ykpainun, pocnigkyBanu Taki HaykoBui, sk TM.IT.
Angpywiko, O.0. Oyaoopos, M.l. MenbHuk, A.B. CaBdeHko, [.I. MuxanneHko, M.l. XaBpoOHIoK,
O.[. ApoweHko Ta iHWI. KOHCTaTylouM BaroMmii HaAyKOBUM BHECOK LMX YYEHUX Y PO3pPOOKy
OOCIiopKyBaHOro NUTaHHS, 3ayBaXXUMO, LLO CYTTEBI 3MiHM Ta QOMOBHEHHA HOPM HenpaBoOMIpHOI
Burogn B KK YkpaiHu, 3ymoBnioTb HeOoOXigHICTb nodanbLioro onpauloBaHHS  BignoBigHOT
npobriemaTukm.

Y 3BA3KY 3 UMM, METOK CTaTTi (3aBOaHHAM) € [OOCNIAXKEHHS 3MICTy MOHSATTS
«HenpaBoMmipHa Buroga» sk npegmeTty 3noumHy B KK YkpaiHu Ta MoxXnumBi Wnsxu ii yHidikauii.

Buknag ocHoBHoro martepiany. Kopynuis B YkpaiHi Habyna o3Hak CUCTEMHOrO siBULLA,
sike MOLUMPIOE CBI HeEraTMBHUMMA BMMB Ha BCi cdepu CYCnifibHOMO XWUTTH, Bce rnubwe
YKOPIHIOIOYNCL Y  MOBCAKOEHHOMY JKUTTI SK OCHOBHMW, LWBWMAOKAA Ta Hanbinblw Aiesui
NpoTUNpaBHUIA 3acid BUPILIEHHS NUTaHb, JOCATHEHHS NeBHMX uinen [1].PakTUYHO CbOrodHI BXe
HemMae CyMHiBY, LLO KOpynuis B YKpaiHi 3arpoxye He nuwe HauioHanbHii 6esneui, a icHyBaHHIO
YkpaiHn gk gepxasu B UinomMy. Kopynuis B YkpaiHi cTana HacTifbKnM HEeCTEPMHO, O KOXHWUN
TPeTin yKpaiHeLb roTOBMI BUNTU Ha BYNMLIO, LLOG NpoTecTyBaTn NpOTU KOPYMLUIl.

Taknin BUCOKMI MOKa3HUK CNPUNHATTA KOpynuil rpoMagsaHaMy NOACHIOETBCH BifACYTHICTHO
pieBux pecopmM y cepi npoTrAail Kopynuii Ta HeedheKTUBHOI AiSASNIbHICTIO opraHiB npaBonopsaaky
o0  BUSIBNEHHA  KOPYMUiMHMX  NpaBoMoOpylleHb Ta  MPUTATHEHHS  BUHyBaTUiB [0
BiAMNOBIAANbHOCTI, NPO WO CBIiAYNTb, 30KpeMa, He3ad0BifNlbHE BUKOHaHHS YKpaiHOK MiKHapOaHUX
3000Bs13aHb LLIOA0 3anpoBamXeHHA aHTUKOPYMUINHUX cTaHaapTiB. [2].

3a pesynbTaTtamu Apyroro payHay OUiHIOBaHHSA WOA4O0 BUKOHAHHSA YKpPaiHOK MiKHApOAHMX
pekomeHgauin, GRECO pekomeHayBana BU3HAUYNTU B KPUMIHANBHOMY 3aKOHi MOHATTS «xabapy,
SIKe MOBWMHHO TaKOX BKMOYaTW HENPaBOMIPHI nmepeBarn HemaTepianbHOro xapakrepy. 3akOHOM
Big 18.04.2013 poky Ne 221-VIl «[1po BHeCeHHs 3MiH 00 OesKuX 3akoHOoOaB4YMX akTiB YKpaiHu
oo nNpuBEdEHHA  HauioHanbHOrO  3akOHO4AaBCTBaA Y  BIiAMOBIOHICTb i3 cTaHgapTamu
KpumiHanbHOI KOHBeHUii npo 6opoTbly 3 kopynuieto» NoHATTS «xabap» B KK YkpaiHu Ta iHwmnx
HOPMaTMBHO-MPaBOBUX aKkTax 3aMiHEHO Ha NOHATTS «HenpaBoOMipHa BUroga.

Oppasy cnig 3BepHyTM yBary Ha Te, WO MiKHapogHe 3aKOHO4AaBCTBO € [OOCUTb
HEOAHO3HAYHNM LLIOAO BUKOPUCTAHHSA MOHATL «xabap» Ta «HenpaBoMmipHa Buroga». B KoHBeHU;i
OOH npotn kopynuii Ta KpumiHanbHin koHBeHUii Pagn €sponn npo 60opoTbby 3 kopynuieto
3aCTOCOBYETbLCSA HACKPI3HWUIA O4HAKOBMI TEPMIH — «HENpaBoMipHa nepeBara» (ctaTti 15-18, 21,
25 KoHeeHuii OOH Ta ctaTTi 2, 3, 7, 8, 12 KoHBeHLuii PE€). TepMiH «xabap» y Apyrin i3 HasBaHWX
KoHBeHLUjn 3acTOCOBaHO NuLLe B Ha3Bax CTaTen ik CUHOHIM TEPMiHY «HernpaBoMipHa nepeBara»
[3, 3 c.]. Tomy, B HauUiOHanbHOMY 3aKOHOAABCTBI 3 MNO3uUii 3aKOHOAABYOI TEXHikm 6yno
npaBuUMNbHMM 3aCTOCYBaTU TEPMIH «HemnpaBOMipHa nepeBara», ogHak MU NIATPUMYEMO MO3ULi0
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3aKoHO4aBLS LWOOO 3aCTOCYBaHHS CMHOHIMIMHOMO i Ginbl NpMaaTHOro o pearnii YKpaiHCbKoro
3aKoHOAaBCTBA TEPMiHY «HEnpaBOMipHa BUrogay.

BignosigHo [o noToyHoi pepakuii 3akoHy Big 14.10.2014 poky Ne 1700-VII «[Ipo
3anobiraHHs KOpynuii» HenpaBoMipHa BUroga — Le rpowloBi KowTn abo iHwe manHo, nepesaru,
ninbry, NOCNyry, HemaTtepianbHi akTMBK, Oyab-siKi iHWI BUrogmM HemaTepianbHOro Yn HErpoOLLOBOro
XapakTepy, ki 00iLgaTb, NPONOHY0Th, HagalTb abo oaepXKytoTb 63 3akOHHUX Ha Te niacTas[4].

TobTO, 3HAYHMM KPOKOM 3aKOHOOABUSA Brepen CcTano He nvwe dopmanbHe
neperMeHyBaHHA «xabapa» y «HenpaBOMipHY BUrody» SiK npegmMeTy 3M04YMHy, a W 3MiHa Moro
cyTHocTi. Cepep, iHLWOro, ronoBHOK BIAMIHHICTIO HenpaBoMipHOI BUroan Big xabapa € Te, WO
OCTaHHIN Mae BUKMIOYHO MaAWHOBUA XapakTep, a HenpaBOMipHa BuUroga MoXe MaTu K
MartepianbHUn, Tak i HemaTepianbHUI Xxapaktep (nepesarun, MiNbrK, NOCAYrK, HemaTepianbHi
aKTUBM TOLLO).

B lNoctaHosi Nnenymy BepxosHoro Cyay Ykpainu Big 26.04.2002 poky Ne 5 «[1po cynosy
NpakTUKy y cnpaBax Npo xabapHULUTBO» Ha Yac iCHyBaHHSI NOHATTA «xabap», BM3HA4Yanoch, Lo
OCKiNbKM ofepxaHHsi xabapa € KOPUCIMBMM 37104MHOM, MOro NpeaMeT Ma€ BUKITIOYHO MaNHOBUI
xapaktep. Hum moxyTb OyTn ManHo (rpoLdi, LiHHOCTI Ta iHLWi peui), NpaBo Ha HLOrO (QOKYMEHTH,
AKi Ha4aTb NPaBoO OTPMMATK MaMHO, KOPUCTYBATUCA HUM abo BMMaraTv BUKOHaHHSA 3060BA3aHb
Towo), Byab-SKi Ail ManHOBOro xapakTtepy (nepegada ManHoOBUX BUrog, BiAMOBA Big HMX, BioMOBa
Big nMpaB Ha MawvHO, 6es3onnaTHe HadaHHs MOCNYr, CaHaTOPHWUX YN TYPUCTUYHMX MYTIBOK,
npoBefeHHsa OyaiBenbHUX abo peMoHTHMX pobiT Towo). Mocnyrn, ninbrn i nepesarn, siKi He
MalTb MaKHOBOrO XapakTepy (noxBarbHi XapakTepuctvka 4YuM BWUCTYN Y npeci, HagaHHs
NPecTKHOI poboTn TOLWO), HE MOXYTb BU3HABaATMUCA npegMeTom xabapa. OgepaHHS X Moxe
po3uiHIOBaTUCh SK iHWAa (HEeKopucnvBa) 3aiHTepecoBaHIiCTb MNPWU 3MOBXMBAaHHI BNagok 4w
cny>x6oBnM cTaHoOBULLEM[S].

[laHa HopmaTMBHa nNO3ULIA aKTMBHO MigTpMMyBanacb BITYM3HSHMMKM HayKOBLSMM Ta
3anepedvyBanacb MOXMBICTb BCTAHOBIEHHS KPUMIHANbHOI BigNOBIAANbLHOCTI 3a oOepXKaHHS
HenpaBoMmipHOi Burogun. Tak, M.l. XaBpoHtok i O.A. €Epmak 3a3HavatoTb, Wo B KoHBeHuUii OOH
npoTu kopynuii Ta KpumiHanbHin koHBeHUii PE npo 6opoTb0y 3 Kopynuieto npo 6nara (Buroan)
HemaTepianbHOro XapakTepy He WAeTbCA Ta Le CynepeunTb 3araribHOBM3HAHOMY PO3YMiHHIO
kopynuii. OgHak, mu nigtpumyemo [1.M1. AHOPYLIKO, SKUMW 3a3Hayae, WO faHa nosuuis €
3acTapinoto, fka ccopMmyBanach Lie 3a paasHCbKMX YaciB Ta 3as3Hadyae, WO HenpasBoMipHa
BUroga moxe byt sik maTepianbHa, Tak i HemartepianbHa [6, 41 c.].

LWono pisHoBMAOYy HenpaBOMIpHOI BUroaN sika Mae HemartepianbHuin xapaktep (nepe.arwu,
ninLrK, NOCcnyrn, HemarepianbHi akTMBW) B KPUMiHANbHOMY 3aKOHOAABCTBI YKpaiHW Hemae
XOOHMX po3dcHeHb. M., XaBpoOHIOK TakoX 3asHadae, WO 3akoHo4aBLUEM He npoBede
pO3MEeXyBaHHA MiX TepMiHaMu, SKi NO3Ha4aTb NpeameT KopynuiiHUX npasonopylieHs [6, 115
c.]. Omxe, cnpobyemo geTtanbHO PO3KPUTHU TX 3MICT.

Mig nepeBaramu, sik NPegMETOM HeMnpaBOMIPHOI BUrogM pPO3yMmitloTb OcobnuBi npuBinerl,
O CTBOPOIOTb OOAATKOBI MOXIMBOCTI AN KOHKPETHUX OcCi, siki BUrigHO BIApPI3HATL X Bif
iHWKX (Hanpuknag, 3MeHLeHHss obcary TpyaooBux OOOBA3KIB 3i 36epexeHHsAM MOBHOI onnatu
npaui, OTPUMaHHA No3a YEpProw Xutna Ta iH.). B ykpaiHCbKii MOBI CNOBO «nepeBarn» o3Havae: 1)
obnagaHHea BULWLMMM OOCTOIHCTBAMM Y MOPIBHAHHI 3 KUM-, YiM-HeOyab; 2) Ginblia, HiX y 6yab-
KOro, KiflbKiCTb YOroCb, NepeBakaHHs B KiNbKOCTi; 3) BUKIOYHE, 0cobnmBe npaBo Ha Wwo- Hebyab,
npueinen. BuknageHe cBigunTh, WO Mig NOHATTAM «nepeBarn», cCrig po3ymiTu came HagaHHs
OKpeMin 0cobi NeBHMX NpUBINEiB BiQHOCHO iHLWIKX [7].

HacTtynHum nposiBoM HernpasoMipHOi Burogn € nocnyra. BignosigHo go n. 17 ct. 1
3akoHy Big 12.05.1991 Ne 1023-Xll «[1po 3axuct npas cnoxusadiB» nocnyra — ue LianbHICTb
BMKOHaBLS 3 HaJaHHS (Nnepeaadi) cnoXxueayesi NEBHONO BU3HA4YEHOro JOroBOPOM MaTepianbHOro
4y HemaTtepianbHoro 6nara, Wo 34iNCHIOETLCS 3a iHAMBIAYaNnbHUM 3aMOBMEHHSIM CrOXMBaYa Ang
3a40BOMIEHHA 1oro ocobuctux notpeb. [8]. Buxogaum i3 uUbOro, nocCnyrm y KOHTEKCTI
HenpaBOMIpHOT BUroam cnig po3ymiTv Sk Ail Ha 3agoBorieHHsA notpeb 6yab-koro [7]. MNpu ubomy
M.l. XaBpoHioK 3a3Hauvae, WO cepen MOCNYr 3aKOHOAABCTBO BUAINSE: TPAHCNOPTHI MOCMyru,
XUTOBO-KOMYHarbHi  NOcnyrK, nocrnyrm 3 TEXHIYHOro cepsicy, NOCNyru B ranysi OXOPOHWU
3[10pOB4, OCBITHI MOCNYrK, NOCcryrn MoBINbLHOrO 3BA3KY, (PiHAHCOBI NOCMYrK, coLianbHi NOCnyrun
Towo [6, C.116, 117].

Lo » cTocyeTbCa Ninbr sk MOXNUBOro BUAY HENPaBOMIPHOT BUroau, TO MOro pO3yMiHHA €
AocuTb 6NU3bKMM A0 PO3YMIHHA MOHATTA «nepesarny. CnoBO «MinbrM» B YKPaIHCLKIA MOBI
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o3Hayvae: 1) noBHe abo yacTKoBe 3BiflbHEHHS Big JOTPUMAHHS BCTAHOBMEHUX 3aKOHOM 3arasbHUX
npaswun, BUKOHaHHS Byab-akMx 060BA3KIB; 2) BENMKOLYLLHE, HE OyXXe CyBOpPE CTaBIIEHHS 4O YMEI-
Hebyab npoBuHKM; 3) nonerweHHs. [1eskow Mipo 3MICT LbOro crnoBa € nogibHum Ao cnosa
«nepe.Barun», fIKi CTOCYIOTbCH HaJaHHS NEeBHUX NPUBINEIB BIQHOCHO iHWMX. Y LbOMY 3BA3KY i
BUHWKAE HEOOXiQHICTb IX BiAMEXYBaHHS, OCKINbKM 40 MepeBar Ta Minbr He MOXYTb BiAHOCUTUCS
iHWi BMAM HENPaBOMIPHOI BUroaun, TOOTO KOWTWU, MarHO, NOCNYrKN Yn HeMaTtepianbHi akTueu. Tak
camMo He MOXYTb BigHOCUTUCS A0 nepesar Ti Npueinel, aki € ninbramu. OTXe, nig ninbramu cnig
po3yMiTK noBHe abo 4acTKoBe 3BifIbHEHHS 0COOM Big BMKOHAHHSA NeBHMX 060BA3KiB. [pu Lbomy
Take 3BiNbHEHHs, $£K NpaBuUNo, MOXe HabyBaTW 30BHI 3aKOHHOrMO Xapaktepy, TOOTO
34iCHIOBATMCA Ha NiAcTaBi NMEBHOrMO MOBHOBAaXEHOro MPaBOBOro Yy opraHisauinHOro pilleHHs,
yTiM camMe pilleHHss NP0 HadaHHA Mifbl € HEe3aKOHHUM, Lo BracHe i pobuTb Taki Ninbrm
HenpasomipHoto Burogoto. Ha aymky O.0. CemeHtoka Ta O.M. 'pyasypa, us BiAMiHHICTb NOBMHHA
IPYHTYBaTUCA Ha TOMY, WO MiNbrfK € 3BiNlbHEHHAM OCOOW Bi4 BWMKOHAHHS HEK MNEeBHUX Ain
(06oBA3KIB) i HE CTOCYKOTbCA NPSAMOro ChiBBIQHOLWEHHSA i3 BMKOHAHHAM YW HEBWKOHAHHSM Ain
(o6oBsa3kiB) iHWKMMKM ocobamu. BogHouac, nepeBarn nepegdayalroTb NEBHI MpuMBINel BigHOCHO
iHWKX, @ OTKe CTOCYKTbCS HE MPOCTO BUKOHAHHA YM HE BUKOHaHHSA Ain (0OOBA3KIB) camum
agpecaTtoMm, ane 1 BUKOHaHHS Ain (060Bs3KiB) iHWMMK ocobamum [7].

Y nonepegHin pedakuii MOHATTA «HENnpaBOMipHa BUroday», sike gaBanocb B 3aKkOHi Bif
11.06.2009 poky Ne 3206-VI «[lpo 3acagu 3anobiraHHa Ta npoTuail Kopymnuii», MICTUNOCh
YTOYHEHHS, WO nepeBarun, Ninbru, NOCAyrn sik NpeameT 3M04YUHY MOXYTb OyTu maTepianbHOro
abo HemaTepianbHOro xapakrepy. B 4vHHIA pegakuii Luen nogin BiACyTHIN, ane BBeAEeHO Takui
pi3HOBMA, HernpaBOMIpHOI BUroauM K HematepianbHi aktmsn. Ha gymky M. 1. XaBpoHoKa,
HemaTtepianbHi akTMBK - Le He Oyab-Aki 6nara HemartepianbHOro xapakrepy. [lpu TnymayveHHi
LbOro MOHATTS, Ha AYMKY HaykoBus, NOTpibHO 3BepTaTuca o n. 14.1.120 cr. 14 MNogaTkoBOro
Kogekcy [6, 117 c.]. OTxe, HemaTepianbHi aKkTMBM — L€ MNpaBO BACHOCTI Ha pes3ynbratu
iHTENneKTyanbHOoI AiANbHOCTI, Y TOMY 4YMCRi MPOMMCIIOBOI BRACHOCTI, @ TaKOX iHLWIi aHanorivHi
npaea, BM3HaHi 0OEKTOM npaBa BMACHOCTI (iHTenekTyanbHOI BMACHOCTI), MpaBO KOPUCTYBaHHS
ManHOM Ta MaVHOBMMW npaBaMy NMaTHMKaA MNoAaTky B YCTAHOBMEHOMY 3aKOHOLABCTBOM
nopsiAKy, y TOMy uncri HabyTi B yCTaHOBNEHOMY 3aKOHOAABCTBOM MOPSAAKY nNpaBa KOPUCTYBaHHS
NpUPOSgHUMK pecypcamu, ManHoM Ta MatHOBUMU rpasamu. [9].

BBaxaemo, wWo 3 MeTow 3abesnedyeHHs OOHAKOBOrO i MpPaBUNbHOMO 3acTOCYyBaHHS
NMOHATTA «HenpaBOMipHa Buroga» nig 4ac keanidikauii 3no4mMHiB abo  KpMMiHANbHUX
npasonopyLueHs, NneHymom Buworo cneujianizoBaHoro cygy YKpaiHu 3 po3rnsay UMBINbHUX Ta
KpUMiHanbHUX cnpaB MakwTb OyTM NPUNHATI KepiBHI PO3ACHEHHHA LWOAO0 MaTtepianbHOro Ta
HemMaTepianbHOro xapakrepy HenpaBOMIpPHOI BUroAM 3 YiTKUM PO3MEXYBaHHAM KOXHOro Buay
HenpaBOMIpPHOT BUroau OAvH Big O4HOrO.

HactynHoto cBoeto pekomeHpauieto GRECO BusHayae HeoOXigHICTb npuBecTu cknagwm
3MO0YMHIB aKTMBHOMO Ta NacMBHOIO xabapHMUTBA Y BiAMOBIOHICTE 3 MPKHAPOAHMMU CTaH4apTamu
LUMSIXOM BCTAHOBIEHHSI KPUMiHANbHOI BiANOBIAaNbHOCTI 3a 06iUsHKY, NpoxaHHA abo BMMaraHHs
xabapa, NpURHATTS npono3uuii abo obiusHKK xabapa sK 3aBepLUEHUX CKNagiB 3rno4mnHy. AK BXe
3a3Havanocb 3akoHoM Big 18.04.2013 poky Ne 221 sigbynacb 3amiHa, NOHATTA «xabap» Ha
NOHATTS «HenpaBoMipHa BUroga», UMM caMMM BCTaHOBMBLUW KpUMiHANbHY BignoBiganbHICTb 3a
oaepXaHHA abo NPUNHATTA HENPABOMIPHOI BUrOAM Yn NPUAHATTS 00iusiHKM abo npono3uuii Takol
Burogun. MNpoxaHHa abo BMMaraHHs HenpaBOMIPHOI BUrOAM BUCTYNAOTh SK KBaniddikytodi O3HaKM
(obcTaBuHM) 3aBepLUEHOro cknagy 3rouvHy, Wo nigBullye Moro cycninbHy Hebesneky Ta Mipy
NMOKapaHHs.

Kpim TOro, sHa4dHum Kpokom Briepefq cTtano npunHatTs 3akoHy Ykpaiuu Big 13.05. 2014
poky Ne 1261-VIl «[Mpo BHeCeHHs 3MiH 00 AesdkuX 3akoHOAaB4uMX akTiB YKpaiHu y cdepi
AepXXaBHOI aHTUKOPYNUINHOT MOMITUKM Yy 3BA3KY 3 BMKOHaHHAM [naHy giv wopo nibepanisauii
esponencbkum COKO30M Bi3OBOro pexmnmy ana  YkpaiHu». 3asHavyeHuM 3aKkoHOM iCTOTHO
YOOCKOHANEHO BIiTYM3HSAHY CUCTeMy 3anobiraHHs i npoTuaii Kopynuii, 30Kpema BCTaHOBMEHO
BignoBiganbHiCTb 3a 06iusAHKY, nNpoxaHHs abo BUMMaraHHA HEenpaBOMIPHOI BUrogu, NpUAHATTS
npono3uuii abo obiusiHKKM HenpaBOMIPHOI BUroau sik Lie nepeabaveHo KpumMiHanbHOK KOHBEHLLED
NPOTWN KOPYNLUIl Ta HagaHo YiTKi BU3HAYEHHST Npono3uuii Ta obiusiHKM HeNpaBOMIPHOT BUroAu, LLO
6e3yMOBHO MOKpaLWUTb QiANbHICTb BiTYM3HAHUX NPABO3aCTOCOBHUX OpraHiB Ta NiABULLNTbL SKICTb
ix po6oTu [1].
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Mig nponosuuieto y ctattax 354, 368, 3683-370 cnig po3ymiTn BUCNOBNEHHA npauiBHUKY
nianpMemMcTBa, YCTaHOBM YW oOpraHisauii, ocobi, ska Hagae nyo6nivHi nocnyrn, abo cnyx6oBin
ocobi Hamipy Npo HagaHHA HenpaBOMIPHOI BUMroawn, a nig o6iUAHKO — BUCIOBMEHHSI TaKOro
Hamipy 3 NOBIJOMITEHHAM NPO Yac, Micue, cnocib HagaHHs HenpaBomipHoi Burogm [10].

Y cratTax 354, 368, 3683 i 3684 KK YkpaiHu nig BMMaraHHAM HENpPaBOMIpHOI BUroam chig
pPO3yMiTM BMMOrY LWOAO HaAaHHA HenpaBOMIPHOI BUroaM 3 MOrpo30K BYMHEHHS Ain abo
6e30isNbHOCTI 3 BUKOPUCTAHHSAIM CBOrO CTaHOBWLLA, HaJaHMX NOBHOBAaXeHb, Briagu, crny60Boro
CTaHoBMLLA CTOCOBHO OCOOM, sika Hagae HenpaBoMipHy Burogy, abo ymucHe CTBOPEHHSI yMOB, 3a
AKMx ocoba BUMyLleHa HagaTV HenpaBOMIpHY Burogy 3 MeTow 3anobiraHHs LWKignvBum
Hacnigkam LWoao CBOIX nNpas i 3aKoHHMX iHTepecis [10].

Ogpasy OouinbHO Big3HAYMTKM, WO YKPaAiHCBKM 3akOHOAABELb 3anuiMB No3a yBaro
BU3HAYEHHS MOHATTA «MNPOXaHHA», dkMM Oyno 6 AgouinbHO AOMOBHMTM MpuMITKYy cT. 354 KK
YkpaiHu.

BignoBigHO A0 TNyMayHOro CrioBHUKa YKpaiHU NpoxaHHA — Le 1) BBiYNuBe 3BepTaHHA 40
OyAb-KOro 3 METOK AOMOITUCH YOroCb, CMOHYKaTU Byab-KOro 3p06UTHU, BUKOHATU LLOCh; MPOXaHHSA
abo 2) nMcbMoBe KIOMOTaHHS, 3asBa, cknageHa 3a odiliHo BcTaHoBneHo dopmoto [11, 62 c.].
Buxogaum 3 uboro, y ctattax 354, 368, 3683 i 3684 KK YkpaiHu nig npoxaHHAM HenpaBOMipHOI
BUroan cnig po3yMiTM BBIYNMBE 3BEPHEHHS LWOAO HadaHHSA HenpasOMIpHOI BUroguM 3 METOH
BUMHEHHS Oi abo 6e34isnbHOCTi 3 BUKOPUCTAHHSIM CBOrO CTaHOBULLA, HadaHMX MOBHOBAXEHD,
Bnaan, cny>x60Boro ctaHoBMLLa CTOCOBHO 0cobu, sika Hagae HeENPaBOMIpHY BUrOAY.

KpuMiHanbHe  3akOHOA4ABCTBO  YKpaiHM  MICTUTb  ogpasy  [fekinbka BU3HA4YeHb
HenpaBOMIPHOT BUrogu, Y 3BSA3KY i3 YAM BUHUKAE HE NNLLIE CYTO TEOPETUYHA, a 1 nepLiodeprosa
npakTU4yHa HeoOXiQHICTb YHigikaLil 3a3Ha4YeHMX NOHSATb, OCKINbKM Lie Mae BupilLanbHe 3HAYEeHHS
Ansa kBanigikauii 4istHb 0Cib, SAKi BUMHUAW AiSIHHS, WO MatoTb O3HAKN KOPYMLIMHOIO 3M0YMHY.

BuaHaueHHs1 NOHATTA HenpaBoMipHOT BUroan HagaeTbes B ctattax 160 «[igkyn Bnbopus,
yvyacHuka pedepeHaymy», 354 «[ligkyn npauiBHMKa nignpuMemMmcTBa, YCTaHOBW YW OpraHisadiiy,
3641 «3noBXMBaHHA MOBHOBAXEHHSIMU CNY>X00BOKO 0CO60K HOpMAMYHOI 0COOM MpUBaTHOMO
npaBa Hes3anexHo Bid opraHisauiiHo-npaBoBoi opMuy» (BM3HAYEHHS MOLLUMPIOETLCA Ha CTaTTi
364, 3641, 3652, 368, 3683, 3684, 369, 3692 Ta 370) KK VYkpaiHu. |geHTWYHi no cyTTi
BM3Ha4YeHHs (6e3 BpaxyBaHHA HeOONIKiB 3aKOHOAABYOI TEXHIKM), 3a BUKIIOYEHHAM MepLuoro, ae
BCTAHOBIIOETLCA TPOLUOBUIN PYyOiK (TPW BiACOTKM PO3MipYy MiHiManbHOI 3apobiTHOI nnaTtun) 3
nepeBuLLLEHHAM SIKOro HacTynae KpuMiHanbHa BiANOBi4aNbHICTb 3a OOepXXaHHA HenpaBoMIpHOI
BUrOAMW.

Ha Hawy pAymMKy BCT@HOBMEHHS MiHIManbHOrO po3Mipy HernpaBOMIpHOI BUroauM €
HeaoMyCTUMUM, OCKINbKU:

— no-nepLue, BCTAHOBMIOKOYM MiHIManbHUA PO3Mip OAepXXaHHA HenpaBOMIpPHOI BMroau,
BOHa aBTOMaTU4HO HabyBae MartepianbHOrO Xapaktepy, WO € M[psSMUM  MOPYLUEHHAM
MiXKHapOA4HUX BMMOT LLOAO KpMMiHanisauii 6yab-sKkol dhopMn HenpaBoMIpHOI BUrogu, BKOYaum
MaTtepianbHy Ta HemaTepianbHy BUrogy, Hes3arexHo Bi TOro UM Mae BOHA PUHKOBY LiHY, SKY
MOXXITMBO BM3HAYUTU YN Hi;

— No-Aapyre, 3anuaeTbCs MOXIMBICTb Migkyn Bubopus abo yvyacHuka pedepeHaymy nig
yac nNpoBedeHHs NepeaBMOOpPHOI ariTauii WNSXoM HagaHHS M HenpaBOMIPHOI BUrogwv y BUrMSAi
nepesar, Ninbr, NOCAYrM Ta HemaTepianbHUX aKTUBIB, BAPTICTb SKUX 3a 3araribHUM MpaBUIOM
BU3HAYUTM NPaAKTUYHO HEMOXKITMBO.

Tomy, BpaxoBywunm ocobnuBocTi 6Ge3anocepegHbOoro 06ekTa cknagy  3r0uUMHY,
nepenodadeHoro cT. 160 KK YKkpaiHu, BBaXXaemMo, LLIO BU3HAYEHHS MOHATTA HENPaBOMipHa BMroaa,
sIke HaOa€eTbCA B NPUMITLI 3a3Ha4YeHOi CTaTTi NOTPIOHO BUKACTU B Taki peaakLii:

«Y Ui cTaTTi nig HenpaBOMIPHOK BUroAOK Chif PO3yMiTM TPOLLOBI KOWTKM abo iHwWwe
ManHoO, nepeBaru, ninbrKM, MNOCNyrM, HemaTepianbHi aktmeu, Oyab-aki  iHWI  BUroam
HemaTtepianbHOro 4YM HErpoLoBOro Xxapaktepy, $ki 06iuaTb, NPOMNOHYHTb, HagawTb abo
OAepXytoTb 6€3 3aKOHHMX Ha Te nmigcTaBy

Takox, 4. 1 Ta 4. 2 c1. 160 KK YkpaiHu nicna cnie «HenpaBoMipHa BUroga» AOMOBHUTU
Taknm 3MICTOM: «(KpiM TOBapiB, WO MICTSATb BidyasibHi 300paXeHHs HalMeHYBaHHS, CUMBOIKN,
npanopa MOMiTUYHOI napTil, BapTICTb HKMX He MNepeBulllye po3Mmipy, BCTaHOBIIEHOrO
3aKOHOAABCTBOM)»
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TakuMm 4YMHOM, MpPenCcTaBNAETbCA MOXIUBICTL  YHIQDIKyBATU  BU3HAYEHHSA MOHATTH
HenpaBomipHa Buroga ans Bcboro KK YkpaiHu (6e3 BpaxyBaHHS HedonikiB 3akoHOOAB4OI
TEXHIKN).

HeponikM 3akoHO4ABYO! TEXHIKM Ha LbOMY He 3YyNUHUIUCBL, B Aucnosuuii ct. 3693
«lMpoTunpasHUin BNMAMB Ha pesynbTath odiliHUX cnopTuBHUX 3MaraHb» KK YkpaiHu sk npegmet
3M04YMHY BUKOPUCTOBYETLCS NOHATTA HEMpaBOMipHa BUrofa, 0AHaK He HagaeTbes Ti po3yMiHHS. B
po3gaini XVII «3nounHun y cepi cnyx0oBoi AisnbHOCTI Ta NpodeciiHoi AiSnbHOCTI, NOBSA3aHOI 3
HagaHHAM nyoniyHmx nocnyr» Ocobnmeoi YacTuHu KK YKpaiHM BU3HA4YEeHHSI HENpaBOMIPHOI
BUrogn HagaeTbcd B npumiTui oo cr. 3641 KK YkpaiHn. [JaHe BM3HA4YEHHSI MOLUMPIOETLCS Ha YCi
CTaTTi BKAa3aHOro po3giny, npeaMeToM gKMX € HenpaBoMipHa BUroda 3a BUKIMOYEHHAM CT. 3693
KK YkpaiHu. B 3BA3Ky 3 4nm, BBaXXaemo, Wo byae AouinbHO OOMOBHUTKM gaHui nepenik cT. 3693
KK YkpaiHu.

Hey3romKkeHiCTb MK YMHHUMM HOPMATUBHO-NPABOBMMW akTamu, iXHE MpPOTUPIYYA 3
O[HOr0 M TOro camoro npegmeTa peryrnoBaHHS (B HaLIOMYy BUMafKy MOHATTS «HerpaBoMipHa
BUrogar), a TakoX CyrnepevHicTb Mk gBomMa abo 6inbwe dopmManbHO YMHHUMKW HOpMaMK NpaBsa,
NPUAHATUMKM 3 OOHOMO | TOro X NUTaHHSA, B Teopil NpaBa BigOMiI siK KOnisid Hopm npaea. OauH i3
cnocobiB BMpILLIEHHS KOMi3il MpaBa uUe 3acTOCYyBaHHA 3aKOHOOABYOro akTy, SKMA Mae BULLY
topuanyHy cuny. Hanpuknag, y Bunagky cynepe4yHocTi Hopm 3akoHy Ta KoHcTutyuii YkpaiHu, siki
npunHATi BepxosHot Pagoto YkpaiHuM - Konisisa npasa BMPIWWYETLCS HA KOPUCTb KOHCTUTYLIT,
fKa Mae HanBuLLy ropuanyHy cuny [12].

OTXe, ONA YCYHEHHA cynepeyHocTern MK GopManbHO YUHHUMM  BU3HAYEHHSMU
HenpaBomipHoi Burogn B KK YkpaiHu Ham HeobXigHO 3BEPHYTUCH OO 3aKOHOL4ABYOrO aKTy, AKWM
Mae BULLY opuanyHy cuny, To61o Ao 3akoHy Big 14.10.2014 poky Ne 1700-VII, B cT. 1 gkoro
HaOQaeTbCA BU3HAYEHHSI MOHATTA HenpaBoOMipHa BUrofa, sike Ha Hawy OYMKY € «OCHOBHUMDY.
Cnupatounchb Ha BuULLE BUKNageHe, BBaXXaeMo 3a HeobxigHe BepxoBHin Pagi YkpaiHn npunHAaTH
3aKOH, SKNA YCYHUTb PO3BiXKHOCTI MK YAHHUMM BU3HAYEHHSMMW NOHATTS HEMPaBOMIpHa BUroga B
KK YkpaiHn Ta 34iMcHUTb YHidikauilo JocCnigXyBaHOro MOHATTS ANS BCbOrO0 aHTUKOPYMLUiMHOIo
3aKOHOLaBCTBA, BianoBigHo oo 3akoHy Big 14.10.2014 poky Ne 1700-VII.

HaBegeHe BuLLe gae nigctasu QinTn HaCTYNHUX BUCHOBKIB:

1. 3HayHuM KpokoM Bnepen B 6GopoTbbi i3 Kkopynuieto cTano He nuuwe dopmarnbHe
neperMeHyBaHHS «xabapa» y «HenpaBOMIipHY BMrogy», a U 3miHa noro cytHocTi. Cepeg iHworo,
FOSTOBHOKO BiAMIHHICTIO HEMpaBOMIpHOI BMroau Big xabapa € Te, WO OCTaHHIN Mae BUKIOYHO
MaTtepianbHU XapakTep, a HenpaBoMipHa Buroga MoOXe OyTW gk maTepianbHOro, TakK i
HemaTepianbHO XapakTepy.

2. B Tom e uyac, 3aKkoHOOdaBLEM He rpoBedeHO pPO3MEXYBaHHA MK MOXINBUMMU
npoasamun HernpasoMipHol Burogn B KK YkpaiHn, B 3BA3KYy 3 4YMM, BBaXXaemo, Wo [lrneHymom
Buworo cneuianizoBaHoro cyay YkpaiHu 3 po3rnsagy UMBINbHUX Ta KpUMiIHAMbHUX ClpaB MakTb
OyTM NPUIAHATI KepiBHI PO3SICHEHHS LWOAO MaTepianbHOroO Ta HemaTepianbHOro Xxapakrepy
HenpaBOMIpPHOI BUroaM 3 YiTKUM PO3MEXYBaHHAM KOXHOro Buay HenpaBOMipHOI BUroau oavH Bif
OLHOrO.

3. 3akoHom Big 18.04.2013 poky Ne 221 npuBegeHO CKnagu 3MN0YMHIB aKTUBHOIO Ta
nacuBHOro xabapHuuTea y BigMOBIAHICTE 3 MPKHAPOAHMMU CTaHAAPTaMU LUSISIXOM BCTAHOBJIIEHHS
KpMMiHanbHOI BignoBiganbHOCTI 3a 06iUgaHKY, NpoxaHHs abo BUMaraHHs HENPaBOMIPHOI BUrOAMW,
NPUAHATTS Npono3uuii abo obiusiHKKM HeNPaBOMIPHOT BUrOAM SIK 3aBEPLUEHMI CKNag 3MTI0UUHY.

4. Opgpasy AoUiNbHO BiA3HAUMTK, WO YKPaiHCbKMI 3aKOHOA4aBELb 3anuliMB no3a yBarow
BU3HAYEHHS MOHATTA «MPOXaHHSA», SKMM Oyno 6 AouinbHO AOMOBHUTU NpuMiTKy cT. 354 KK
Ykpainu. Tak, y ctatTax 354, 368, 3683 i 3684 KK YkpaiHu nig npoxaHHsM HENpaBOMIpHOI BUroau
cnig po3ymiTV BBIUNMBE 3BEPHEHHS LWOAO0 HagaHHA HENPaBOMIPHOT BUrogn 3 METOH BUYMHEHHS
ain abo 6e3nisnbHOCTI 3 BUKOPUCTAHHSAM CBOrO CTaHOBMLLA, HAaOdaHMX MOBHOBaXKEHb, Bnaawu,
cny>X6oBOro cTaHoBMLLA CTOCOBHO 0COBW, sika Hagae HenpaBOMIpHY BUroay.

5. KpumiHanbHe 3akoHoA4aBCTBO YKpaiHW MICTUTb ogpasy Aekiflbka BU3HayYeHb NOHATTH
HenpaBoOMipHa BUroda, B 3BA3KY i3 YMM MPOMOHYEMO NPOBECTU YHihiKaLilo 3a3HaYeHUX NOHATb
LWAsSiXoM BHeceHHs 3miH 0o KK Ykpainm. 3okpema, B npumiTui go cr. 160 KK YkpaiHm Bu3HavyeHHA
MOHATTHA «HenpaBOMipHa BUro4a» BUKNACTW B Taki pedakuii:

«Y Ui cTaTTi Nig HENPaBOMIPHOK BWroA4OK Chig PO3YMITM rPOLIOBI KOWTW abo iHwe
ManHO, nepeBaru, ninbrKM, MOCNYyrKM, HemaTepianbHi aktuBu, Oyab-aki iHWI  BUroam
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HemaTtepianbHOro 4YM HErpoLOBOro Xapaktepy, ski 06iusoTb, NPOMNOHYHTb, HagawTb abo
ogepxytoTb 6e3 3aKOHHMX Ha Te nigcTaB»

Takox, 4. 1 Ta 4. 2 c1. 160 KK YkpaiHn nicnsa cnie «HenpaBoMipHa Buroga» AOMNOBHUTU
TaknMm 3MICTOM: «(KpiM TOBapiB, LLIO MICTSTb BidyanbHi 300paXeHHs1 HalMeHYBaHHS, CUMBOSIKN,
npanopa MOMITMYHOI nNapTil, BapTiCTb $SKMX HE MNEpPeBULLYE pPO3MIpy, BCTaAHOBEHOro
3aKOHOABCTBOM)»

6. TakMm 4MHOM, NpPeacTaBnaETbCA MOXIMBICTb YHi(PiKyBaTU 3a3HayeHi BU3HAYEHHS
HenpaBomipHoi Burogn gnst Bcboro KK YkpaiHm (6e3 BpaxyBaHHA HeOonikiB 3akoHOOABYOI
TexHikn). OgHak, onsi nodanbLIoro BMpILLEHHST gaHoi npobnemu, HeobxigHo BepxoBHin Pagi
YKpaiHu nNpuAHATM  3aKOH, SKUA  YCYHUTb  PO3BIKHOCTI MK  YMHHUMM  BU3HAYEHHAMU
HenpaBomipHoi Burogaun B KK Ykpaiuu Ta 34iincHUTh yHidbikauilo 3a3Ha4eHoro NoHATTS 4551 BCbOro
aHTMKOPYNLINHOro 3aKOHOAABCTBA, BignoBigHO 40 3akoHy Big 14.10.2014 poky Ne 1700-VII.
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IMPROPER ADVANTAGE AS A SUBJECT OF CORRUPTION CRIME IN THE CRIMINAL
CODE OF UKRAINE

Y.SYVOPLYAS

Statement of the problem and its relevance. The fight against corruption in Ukraine is
one of the main requirements of the European Community (EU) on ways to gain membership as
one of the most important factors affecting the level of welfare of the population. In turn, a
successful fight against corruption is possible only under condition of adaptation of Ukrainian
legislation to EU legislation with regard to the criteria imposed by the EU to States that intend to
join it. However, along with a number of measures already taken, the reform of the national anti-
corruption legislation is a stub. Proper legislative regulation requires the problem of obtaining
illegal benefits. In the system of anti-corruption legislation of Ukraine undue advantage is a key
concept as the main illegal and more rapid method of illicit enrichment, to achieve certain goals.
Criminal legislation of Ukraine contains several definitions of unlawful benefit, that is the essence
of the studied concepts in the context of the Criminal code of Ukraine (hereinafter — CC of
Ukraine) is wide enough, which leads to numerous errors in the classification of the acts of the
persons having signs of corruption crimes.

Analysis of recent researches and publications. Questions on understanding of the
notion of "undue advantage" in the criminal code of Ukraine, investigated by such scholars as p.
P. Andrushko, A. A. Dudorov, N. And. Miller, A. V. Savchenko, D. G. Mikhailenko,
N. I. Havronyuk, A. D. Yaroshenko and others. Noting the significant scientific contributions of
these scientists in the development of the studied issue, we note that significant changes and
additions to the rules of undue advantage in the criminal code of Ukraine, determine the need for
further study of related problems.

In this regard, the purpose of this article (objective) is the study of the notion of "undue
advantage" as the subject of crime in the criminal code of Ukraine and possible ways of its
unification.

Presentation of the basic material. Corruption in Ukraine has become a systemic
phenomenon, which spreads its negative influence on all spheres of social life, are all deeply
rooted in everyday life as the main, fastest and most effective illegal means of solving problems,
achieving certain goals [1].In fact, today there is no doubt that corruption in Ukraine threatens not
only national security, and the existence of Ukraine as a state in General. Corruption in Ukraine
has become so unbearable that every third Ukrainian is ready to take to the streets to protest
against corruption.

Such a high rate of perceived corruption by citizens due to the lack of effective reforms in
the sphere of counteraction of corruption and inefficient activities of law enforcement on detection
of corruption offences and bringing the perpetrators to justice, as evidenced, in particular, the
unsatisfactory implementation of Ukraines international obligations on the introduction of anti-
corruption standards. [2].

According to the results of the second round of assessment of Ukraines implementation of
international recommendations GRECO has recommended in the criminal law the term "bribe",
which should also include undue advantage of the intangible nature. By the law of 18.04.2013,
No. 221-VII "On amendments to some legislative acts of Ukraine on bringing national legislation
into conformity with the standards of the Criminal Convention on combating corruption" concept
"a bribe" the criminal code of Ukraine and other normative-legal acts is replaced by the concept
of "illegal benefit".

Immediately you should pay attention to the fact that international law is rather ambiguous
on the use of the terms "bribe" and "illegal benefit". In the UN Convention against corruption and
Criminal Convention of the Council of Europe Convention on the fight against corruption applies
the same through the term undue advantage (article 15-18, 21, 25 of the UN Convention and
articles 2, 3, 7, 8, 12 of the COE Convention). The term "bribe" in the second of these
Conventions applied only in the titles of the articles as a synonym of the term "undue advantage”
[3, 3 sec.]. Therefore, in the national legislation from a position of legislative technique was
correct to apply the term undue advantage, but we support the position of the legislator regarding
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the use of synonymic and more suitable to the realities of Ukrainian legislation the term "undue
advantage".

According to the current edition of the Law of 14.10.2014 No. 1700-VII "On prevention of
corruption” illegal benefit is cash or other property, advantages, privileges, services, intangible
assets, and any other intangible benefits or non-monetary nature, which promise, offer, give or
receive without a legal basis[4].

That is, a significant step ahead of the legislator was not only the formal renaming of
"bribe" to "undue advantage" as the subject of crime, but to change its essence. Among other
things, the main difference improper benefits from the bribes is that the latter has a purely
proprietary in nature, and improper benefits can be both tangible and intangible nature (the
advantages, privileges, services, intangible assets, etc).

In the Resolution of Plenum of the Supreme Court of Ukraine dated 26.04.2002, Ne 5 "On
judicial practice in cases on bribery" at the time of existence of the concept "bribe", it was
determined that since bribery is a selfish crime, his subject matter is extremely proprietary in
nature. They can be property (money, valuables and other things), right to it (documents that give
the right to the property, use it or require the fulfilment of obligations and the like), any actions of
property character (the transfer of property benefits, a waiver, a waiver of rights to property, free
services, sanatorium or travel vouchers, the construction or renovations). Services, privileges and
advantages, which do not have property character (a commendable feature of speech or the
press, providing a prestigious job, etc), cant admit a bribe subject. Obtaining them can be
regarded as another (nekorekta) interest in the abuse of power or official position[5].

This normative position is actively supported by the Russian scientists and was denied the
possibility of establishing criminal liability for the illegal receipt of benefits. So, M. I. Havronyuk,
and O. A. Ermak noted that in the UN Convention against corruption and Criminal Convention of
the Council of Europe on the fight against corruption on the good (benefits) of an intangible
nature not stated and is contrary to the generally accepted understanding of corruption. However,
we support the p. P. Andrushko, who notes that this position is obsolete, which emerged from the
Soviet era, and notes that illegal benefits can be both tangible and intangible [6, 41 sec.].

The variety of unlawful benefit which is intangible in nature (benefits, privileges, services,
intangible assets) in the criminal legislation of Ukraine there are no explanations. M. |. Havronyuk
also notes that the legislator does not differentiate between the terms that indicate the subject
matter of corruption offences [6, p. 115]. So, try to reveal in detail their content.

Under advantage, as the subject of unlawful benefit understand the special privileges that
create additional opportunities for specific individuals that distinguish them from others (for
example, reducing the volume of duties with full pay, wage, getting out of turn housing etc.). In
Ukrainian language the word "charm" means: (1) possession of higher virtues in comparison with
anyone, anything; 2) greater than one, the number of something, the predominance of quantity;
3) exceptional, a special right to anything, a privilege. The foregoing shows that the term
"benefits" should be understood the provision to an individual certain privileges relative to other

[7].

The next manifestation of the undue advantage is the service. Under clause 17 article 1 of
the Law from 12.05.1991 Ne 1023-XIl "On protection of rights of consumers" service is the work
of the contractor for the provision (transmission) to the consumer specified in the agreement
tangible or intangible benefits, provided by individual customer requirements to meet their
personal needs. [8]. On this basis, services in the context of an undue advantage should be
understood as actions on satisfaction of needs [7]. At the same time M. |. Havronyuk said that
among the services the law highlights: transportation services, housing services, secretarial
services, services in the field of health care, educational services, mobile services, financial
services, social services, etc [6, p. 116, 117].

As for the benefits as a possible form of undue advantage, his understanding sufficiently
similar to the understanding of the concept of "benefits". The word "benefits" in Russian language
means: 1) full or partial exemption from compliance with common law rules, perform any of the
obligations; 2) generous, not-too-serious attitude of the fault; 3) relief. To some extent the
meaning of the word is similar to the word "benefits”, which relate to the provision of certain
privileges relative to other. In this regard, and there is a need for distinction, because the benefits
cant include other kinds of improper benefits, i.e. money, property, services or intangible assets.
The same may not apply to the benefits those privileges, which are privileges. So, under the
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exemptions, you should understand the complete or partial release of a person from performing
certain duties. While this exemption generally can accept externally lawful, that is, be based upon
a particular authoritative legal or organizational solutions, but the decision to grant privileges is
illegal, what actually makes such benefits illegal benefits. According to O. A. Semenyuk and O.
M. Grajera, this difference should be based on the fact that benefits is the release of a person
from performing certain actions (duties) and do not relate to a direct correlation with the
performance or failure of the actions (duties) by others. At the same time, the advantages come
with certain privileges relative to others, and therefore affect not just the performing or not
performing actions (duties) by the addressee, but also perform actions (duties) other persons [7].

In the previous edition the concept of "undue advantage", which was given in the Law of
11.06.2009 Ne 3206-VI "On principles of prevention and combating corruption”, contained a
clarification that the advantages, privileges, services the subject of crime can be tangible or
intangible nature. As amended this section is missing, but entered this kind of unlawful benefit as
intangible assets. According to N. |. Havronyuk, intangible assets are not any benefits of
intangible nature. In the interpretation of this concept, according to the scientist, you need to
contact p. 14.1.120 article 14 of the Tax Code [6, 117 c.]. Thus, intangible assets are the right of
ownership to intellectual property, including industrial property, as well as other similar rights
recognized as object of property rights (intellectual property), the right to use the property and
property rights of the taxpayer in the manner prescribed by law, including those acquired in the
manner prescribed by law the right to use natural resources, property and property rights. [9].

We believe that with the purpose of ensuring identical and correct application of the
concept of "undue advantage" if you are qualifying crimes or criminal offenses by the Plenum of
the Supreme specialized court of Ukraine on consideration of civil and criminal cases should be
adopted governing the clarification of tangible and intangible nature of the undue advantage with
a clear distinction of each type of illegal benefit from each other.

Following its recommendation, GRECO identifies a need to bring the offences of active
and passive bribery in line with international standards by establishing criminal liability for a
promise, a request or demand for a bribe, acceptance of an offer or promise of a bribe as
completed offences. As noted by the Law of 18.04.2013, No. 221 made a substitution, the
concept of "bribe" the notion of "undue advantage", thereby establishing criminal liability for
receiving or accepting the undue advantage or the acceptance of promises or offers such benefit.
Please or extortion of illegal benefit act as aggravating circumstances (circumstances) is
completed, of a crime that raises its public danger and punishment.

In addition, a significant step forward was the adoption of the Law of Ukraine dated 13.05.
2014 No. 1261-VII "On amendments to some legislative acts of Ukraine in the sphere of state
anticorruption policy in connection with the implementation of the action Plan on liberalization the
EU visa regime for Ukraine". The Act significantly enhanced domestic system of prevention and
counteraction of corruption, in particular it is an offence to promise, request or extortion of illegal
benefit, the acceptance of offer or promise of an illegal benefit, as provided by the Criminal
Convention against corruption and provides a clear definition of proposals and promises of
improper benefits that will certainly improve the activities of domestic law enforcement and
improve the quality of their work [1].

Under the proposal in articles 354, 368, 3683-370 should understand the statement to the
employee of the enterprise, institution or organization, the entity that provides public services or
the official the intention of providing improper benefits, and under the promise — the expression of
such intention by notice of time, place, method of providing improper benefits [10].

In articles 354, 368, 3683 and 3684 of the criminal code of Ukraine (extortion of illegal
benefit, you should understand the requirement to provide improper benefits with the threat of
action or inaction by using his position, authority, power, official position in respect of a person
who provides illegal benefit, or the wilful creation of conditions in which a person is forced to
provide improper advantage to prevent the harmful effects on their rights and legitimate interests
[10].

It is advisable to note that the Ukrainian legislator has disregarded the definition of "kindly"
that it would be appropriate to Supplement the note of article 354 of the criminal code of Ukraine.

According to the explanatory dictionary of Ukraine the request is 1) polite address to
someone in order to achieve something, to encourage someone to do, to accomplish something;
a request or 2) a written request, a Declaration made according to officially prescribed form [11,
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62 sec.]. On this basis, in articles 354, 368, 3683 and 3684 of the criminal code of Ukraine under
the request for undue benefits, you should understand polite treatment on the provision of illegal
benefit for the purpose of committing acts or omissions with the use of his position, authority,
power, official position in respect of a person who provides illegal benefit.

Criminal legislation of Ukraine contains several definitions of improper benefits, and
therefore there is not only purely theoretical, but the primary practical need to unify these
concepts, as this is crucial for the qualification of acts of persons who have committed acts with
signs of corruption crimes.

The definition of improper benefits provided in articles 160 "bribery of a voter, participant
of referendum,” 354 "Bribery of employee of the enterprise, institution or organization,” 3641
"Abuse of authority by an official entity of private law irrespective of organizationally-a legal form"
(the definition applies to article 364, 3641, 3652, 368, 3683, 3684, 369, 3692 and 370) of the
criminal code of Ukraine. Identical is essentially the definition (without taking into account the
shortcomings of the legislative technique), except the first, where is set the turn of money (three
per cent of the minimum wage) above which there comes criminal liability for the illegal receipt of
benefits.

In our opinion, the minimum amount of improper benefits is invalid because:

— first of all by setting a minimum receiving improper benefits, it automatically acquires a
material nature, which is a direct violation of international requirements regarding the
criminalisation of any form of unlawful benefit, including tangible and intangible benefits,
regardless of whether it has a market price, which possible to determine or not;

— secondly, is the possibility of bribery of voters or referendum participants in the election
campaigning by providing them with improper benefits in the form of advantages, benefits,
services and intangible assets, the value of which as a General rule nearly impossible to
determine.

Therefore, given the characteristics of the direct object of a crime under article 160 of the
criminal code of Ukraine, believe that the definition of " illegal benefit, which is provided in note of
this article need to be stated in the following wording:

In this article, illegal benefits, you should understand the funds or other property,
advantages, privileges, services, intangible assets, and any other intangible benefits or non-
monetary nature, which promise, offer, give or receive without the lawful bases on that"

Also, part 1 and part 2 of article 160 of the criminal code of Ukraine after the words "undue
advantage" to add the following content: "(except goods which contain visual image of name,
symbolic, flag of a political party, the cost of which does not exceed the amount prescribed by the
legislation)"

Thus, it is possible to unify the definition of the concept of " illegal benefit to the entire
criminal code of Ukraine (without taking into account the shortcomings of the legislative
technique).

Shortcomings of the legislative machinery did not stop there, in the disposition of article
3693 "lllegal influence on the results of official sports competitions" of the criminal code of
Ukraine as the subject of the offense used the concept of " illegal benefit, however, is not her
understanding. In section XVII "crimes in the sphere of performance and professional activities
related to the provision of public services" of the criminal code of Ukraine the definition of
improper benefits provided in note to article 3641 of the criminal code of Ukraine. This definition
applies to all articles of the said section, the subject of which is the undue advantage with the
exception of article 3693 of the criminal code of Ukraine. In this connection, we believe that it
would be appropriate to add to this list article 3693 of the criminal code of Ukraine.

The inconsistency between the current regulatory legal acts, their contradictions with the
same subject of regulation (in our case the concept of "illegal benefit"), as well as the
contradiction between two or more formally applicable law, adopted on the same issue in the
theory of law known as conflict of laws. One of the ways to resolve conflicts of law is the
application of the legislation which has the highest legal force. For example, in case of conflict the
provisions of the Law and of the Constitution of Ukraine adopted by the Verkhovna Rada of
Ukraine - a conflict of law is resolved in favor of the Constitution, which has Supreme legal force
[12].

Therefore, to eliminate the contradictions between the formally existing definitions of
unlawful benefit in the criminal code of Ukraine, we need to refer to the act of legislation which
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has legal force, i.e. before the Law of 14.10.2014 No. 1700-VII, article 1 of which defines the
concept of " undue advantage, which in our view is "main". Based on the foregoing, we believe it
is necessary the Verkhovna Rada to adopt a Law that osunit the gap between existing definitions
of the term " undue advantage in the criminal code of Ukraine and will carry out the unification of
the investigated concepts for the entire anti-corruption legislation, according to the Law of
14.10.2014, No. 1700-VII.

The above gives grounds to draw the following conclusions:

1. A significant step forward in the fight against corruption has become not only the formal
renaming of "bribe" to "undue advantage", but to change its essence. Among other things, the
main difference improper benefits from the bribes is that the latter has a purely material nature,
and improper benefits can be both tangible and intangible nature.

2. At the same time, the legislator held a distinction between the possible manifestations
of undue advantage in the criminal code of Ukraine, in this connection, we believe that the
Plenum of the Supreme specialized court of Ukraine on consideration of civil and criminal cases
should be adopted governing the clarification of tangible and intangible nature of the undue
advantage with a clear distinction of each type of illegal benefit from each other.

3. By the law of 18.04.2013, No. 221 given the offences of active and passive bribery in
line with international standards by establishing criminal liability for a promise, a request or
extortion of illegal benefit, the acceptance of an offer or promise of undue advantage as a
completed offence.

4. It is advisable to note that the Ukrainian legislator has disregarded the definition of
"kindly" that it would be appropriate to Supplement the note of article 354 of the criminal code of
Ukraine. So, in articles 354, 368, 3683 and 3684 of the criminal code of Ukraine under the
request for undue benefits, you should understand polite treatment on the provision of illegal
benefit for the purpose of committing acts or omissions with the use of his position, authority,
power, official position in respect of a person who provides illegal benefit.

5. Criminal legislation of Ukraine contains several definitions of the term " undue
advantage, and therefore proposed to unify these concepts by making changes in the criminal
code of Ukraine. In particular, the note to article 160 of the criminal code of Ukraine the definition
of "undue benefit" to state in the following edition:

In this article, illegal benefits, you should understand the funds or other property,
advantages, privileges, services, intangible assets, and any other intangible benefits or non-
monetary nature, which promise, offer, give or receive without the lawful bases on that"

Also, part 1 and part 2 of article 160 of the criminal code of Ukraine after the words "undue
advantage" to add the following content: "(except goods which contain visual image of name,
symbolic, flag of a political party, the cost of which does not exceed the amount prescribed by the
legislation)"”

6. Thus, it is possible to unify the definition of unlawful benefit to the entire criminal code
of Ukraine (without taking into account the shortcomings of the legislative technique). However, to
further address this problem, it is necessary the Verkhovna Rada to adopt a Law that osunit the
gap between existing definitions of unlawful benefit in the criminal code of Ukraine and will carry
out the unification of this notion for the entire anti-corruption legislation, according to the Law of
14.10.2014, No. 1700-VII.
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