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RODZAJ TESTAMENTU ZGODNIE Z USTAWODAWSTWEM
PANSTW EUROPY KONTYNENTALNEJ

W artykule przeprowadzono prawno - poréwnawcze
badanie sporzadzania oraz poswiadczenia testamentu w
panstwach Europy kontynentalnej. Analizie poddano rodzaje
testamentow przewidziane przez ustawodawstwo réznych panstw,
warunki obowigzywania testamentu holograficznego, jego mocne i
stabe strony. Autor przeanalizowat Konwencje Haskg dotyczaca
kolizji przepisdbw prawnych w zakresie rodzajow testamentow oraz
Konwencje Waszyngtoniska, ktéra przewiduje jednolite przepisy w
zakresie rodzaju testamentu miedzynarodowego. Przedstawione
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FORM OF A TESTAMENT UNDER LEGISLATION OF Spraw KV‘,/,‘?W”ZZ:Z”}’C“
COUNTRIES OF CONTINENTAL EUROPE (m.Kijow, Ukraina)

Article provides comparative legal research about algorithm of drafting and certification of
a testament in countries of continental Europe, analysis of acceptable forms of a testament,
which are prescribed by legislations of different countries, conditions of validity of holographic
testament, its pros and cons. Author analyzes provisions of the Hague Convention in the part of
the conflict of laws about forms of a testament and the Washington Convention, which provides a
uniform law on the form of an international testament. Also proposals directed on improving of the
inheritance legislation in Ukraine were explained.
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®OPMA 3AMNOBITY 3A 3AKOHOOABCTBOM AEPXXAB KOHTUHEHTAJIbHOI €BPOMNU

B craTtTi 3gilcHEHO nMOpiBHAMBbHO-NpaBOBE AOCHIMKEHHA MNOPSAKY CKNagaHHa i
noceigYeHHs 3anoBiTy B KpaiHax KOHTUHeHTanbHOI €Bponu, npoaHani3oBaHi AonycTumi popmu
3anoBiTy, nepeabayeHi 3aKOHOAaBCTBOM Pi3HUX KpaiH, YMOBUW AiMCHOCTI onorpadivyHoro 3anosiTty,
noro nepesaru Ta Hegonikn. ABTopoM Byno HagaHo aHani3 nonoxeHb [@aarcbkoi KOHBEHLUIi Npo
KONIi3it0 3aKOHIB, sKi CTOCYIOTbCA  (POpMM 3amnoBiTiB Ta  BaWWHITOHCBKOI KOHBEHUiT , WO
nepenbavae e€guMHUM 3akoH Npo popmy MikHapoaHoro 3anosiTy. OOrpyHTOBaHI Nponoauuii,
CrnpsiIMOBaHi Ha yAOCKOHAaNeHHs CNaaKoBOro 3akoHoA4aBCcTBa YKpaiHu.

Knroyoei cnoea: 3anoBiT; cdopma 3anoBiTy; NOCBIAYEHHS 3anoBiTy; HeAiNCHWI 3anoBiT.

lMocTaHoBKa npobnemsbl. MHCTUTYTbI HacneacTBeHHOro npaea, kK coXaneHutio,
©e3ycrnoBHO BOCTpebOBaHHbI KaxabiM rpaxgaHuHoM. B Toxxe Bpemsa  HacrnencTBeHHoe npaBo
€BPONEeNCKNUX rocyaapcTB CYLLECTBEHHO OTNMYaeTca Mexgy cobon, u ero nsydeHve aBngeTcd
He TOSMbKO MO3HaBaTenbHbIM, HO U HEOOXOOMMbIM M3 YUCTO MPAKTUYECKUX COOBpaXeHuN.
Hopmbl ntobon oTpacnu npaBa LOMKHbI YYMTbIBaTb M3MEHUS, npoucxogswme B obuiecTtse,
akTopbl NOSIMTUYECKOIO M SKOHOMMUYECKOrO XapakTepa, Y4YuThbiBaTb COBPEMEHHbIE TEHAEHLUN
pas3BuTUa 3akoHogaTenbcTBa, 4TO OygeT cnocobcTBoBaTh Hagnexaiwien 3sawute npas M
WHTEpPecoB rpaxkgaH. 3aBellaHne - 3T0 MMEHHO TOT rpaXk4aHCKO-NPaBOBOW UHCTUTYT, KOTOPbIN
NoO3BONSET rpakaaHWHy NOLBECTM UTON CBOEro 3eMHOro npebbiBaHusa U Hagnexawmm obpasom
pacnopsaguTbCsi CBOMM MMYLLLECTBOM, UTO M NpeaonpeaenseT ero 3Ha4uMocCTb.

AHanua nocnegHux uccregosaHun u nybnukauun. OCOBEHHOCTSM  COCTaBIEHMS
3aBelWaHna 1 3akpenneHus nocnegHen Bonu msnyeckoro nuua Obinn MOCBSILLEHbI
MOHorpadmyeckme uccrnegoBaHNsa Kak B YKPaAMHCKOM UuBUIMCTMYeckon nutepaType (3. B.
Pomosckas, W. B. Cnacnbo-®ateesa, J1.B.Kosnosckas, C.A.Pypca, B. B. Banax, A. E. Kyxapes,
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E.A.PabokoHb n pgp.), Tak n B 3apybexHon (O.E. BnuHkos, B.H.Maspunos, HO.B.'oHrano,
I".C.JlumaHckuin, K.B.ApoweHko n ap.). HecmoTpa Ha 9TO B COBPEMEHHOW LUMBUIIMCTUYECKOMN
OOKTpUHe N B cyaebHOM npakTuke OTCYTCTBYeT €AWHCTBO B MOHWUMaHWM NpaBOBOW Npupoabl
3aBeLlaHus, NpevMmyLLecTB U HedoCTaTKoB TOM MW MHOW (POpMbl 3aBellaHusl, 0cobeHHoCTeN
OCYLLIECTBIEHNA U buKcauumn nocrnegHen Bonv ymepluero. HenonHow mMepot UCnonb3oBaH U
CpaBHUTENbHO MPaBOBOW MeTon, nccrnefoBaHUs HOPM HacnegCcTBEHHOro 3akoHogaTenbCTBa
3apybBexHbIX CTpaH.

Llensto ¥ 3agavyamum OaHHOW CTaTbW SABMASETCA CPaBHUTENbHO-MPaABOBOW  aHanus
AOMNYyCTUMbIX (POPM 3aBellaHus B rocydapcTBax KOHTUMHEHTanbHon EBponbl, BbiBNEHWE
ocobeHHOoCTeNn cocTaBneHns U yagoCTOBEPEHUS 3aBeLLaHus B 3anafHOEBPONENCKNX CTpaHax, YTo
Oynet cnocobcTBoBath  rNy60KOMY NMOHMMaHUIO HOPM HaLMOHANbHOro 3aKoHoAaTenbCTBa, €ro
COBEpPLLEHCTBOBaHUIO, AanbHenLWweMy pa3BuTUIO JOKTPUHLI HacNeaCcTBEHHOMo nNpasa.

OcHoBHble pesynbTaThl UccnegoBaHus.  3akroyaemble CAENKU AeACTBUTENbHbI NULLb
npyv onpefeneHHblX, NpeayCcMOTPEeHHbIX 3akoHOM Yycnosusx. CyllecTBeHHOe 3HaveHue Ans
AENCTBUTENbHOCTU caenkn umeeT ee hopmMa — TOT Cnocob, C NOMOLLLIO KOTOPOro YYaCTHUKM
UKCUPYIOT  BONEU3bsBEHWE, HanpasfieHHOEe Ha  3aKryeHue caenku. [paxgaHckoe
3aKOHOAATENbCTBO  MbITAETCH MaKCUMarnbHO YNPOCTUTb POPMY CAErnkWM, B TO Xe Bpems
3aKkoHodaTenb B psge CrnyvYaeB MMnepaTMBHO onpegenseT opMy OTAeNbHbIX  COEnoK U
npegycMmaTpuBaeT HeraTuBHble MOCNEACTBUS, CBA3aHHble C ee HapylweHuem. HecmoTps Ha
onpedeneHHy CIOXHOCTb  3aKIioYeHus, nMcbMeHHasa opma caenku wumeet U psag
NpevMyLLecTB : a) Y4aCTHUKM YeTKO U OAHO3HAYHO MU3bSABIISIOT CBOKO BOSO, KOTOpPas HaxoauT
3aKkpenneHue B [oKyMeHTax; ©) 3auHTepecoBaHHble nuua Bcerga WMeT BO3MOXHOCTb
O03HAKOMUTBLCS C LEenblo COENKN N ee cofepxaHueMm; B) (UKcauns BONEN3bsBNEeHNs ABnseTcs
AoKasaTenbCTBa 3aKoYeHNs CAenkn Kak TakoBOW.

B cooTtBeTCcTBUM CcO CT. 1247 [paxgaHckoro kogekeca YkpanHbl ( ganee K) 3asellaHue
COCTaBrseTcs B NMUCbMEHHON hopMe C yKka3aHWeM MecTa U BPpeMEHM ero cocTtaBrieHus. Takas
ANCNo3vuMs cTaTbM co3faeT BnevaTrieHue, 4YTo 3aBellaHne MoxeT OblTb COCTaBreHo U B
NpPoCTON NUCbMEHHOM chopme. B To ke Bpems B 4acTu 3  CTaTbW YTOYHSAETCH, YTO 3aBeLlaHue
AOJMKHO ObITb YAOCTOBEPEHO HOTAPUYCOM WU APYrMMU, YKa3aHHbIMW B 3aKOHEe AOMMKHOCTHbLIMM
nuamn.  lMpucywas 3aBelaHnio HoTapuanbHas dopma  SBNAeTCcs BCroMoraTefbHbIM
npaBoBbIM CPeaCTBOM, KOTOpPOE YNpoLLaeT NpuMeHeHne 3aBellanns [9, c. 216].

OcobeHHOCTb 3aBellaHns 3akmniovaeTcs B TOM, YTO OHO COAEPXMT BOSIIO fnua, KOTOPYHo
OH M3MOXWN eLe Npu XU3HW, HO HENOCPeaCTBEHHOE €€ OCYLLECTBIIeHNne BO3MOXHO NULb Npu
yCcrnoBun ero cmeptn. ITO 0BCTOATENbCTBO M npegonpenenseT ocobeHHble TpeboBaHus K
ohopMNEeHN0 3aBeLLiaHns, NMOCKOMbKY Mocne CMepTn 3aBellatenst OTCYTCTBYEeT BO3MOXHOCTb
YTOYHUTb NI KOHKPETU3MPOBAaTbL €ro HaMepeHus.

OcobeHHOCTb 3aBeLLaHus KaKk coernku, nocpeacTBOM KOTOpOW rpaxgaHviH
pacnopspkaeTcs  HaXuTbiM 3@  XW3Hb  UMMYLLECTBOM, npegonpedenseT  noTpebHOCTb
AOMNOMHUTESbHBIX rapaHTUA B TOM, YTO Takoe pacrnopsbkeHne 6bino caenaHo co3HaTternbHo, 6e3
NPUHYXOEHWS, Hacunus, yrpos unm obmana.

CoBpemMeHHOe  3apybexHoe  HacnegcTBEHHOE  3aKOoHOOATeNbCTBO  JonyckaeT
cnegywowme  opmMbl COCTaBneHWUs 3aBeLLaHus: nyGnNUYHY0, MPOCTYD MUCbMEHHYIO B
NpUCYTCTBUWM CBuAeTenen; T.H., AOMallHee 3aBellaHue; W npu onpedeneHHbIX YCNnoBusaxX -
3aBeLlaHne B ycHon dopme. OCHOBHbIMW hopMamMn 3aBeLlaHns ABMsTCA cOB6CTBEHHOPYYHOE
3aBellaHne n nybnuyHoe 3asellaHve [ 15, c. 165]. HekoTopble y4yeHble paccmaTpuBal Kak
camocTosTemNbHY0 hOopMy 3aBeLLaHUs - CEKPeTHOEe unm TanHoe 3aBellaHue [12, ¢. 176]. Mbl
nonaraem, 4Yto ANs Takoro BbiBOAA HeT LOCTAaTOYHbIX OCHOBAHWW, MOCKOSbKY CEeKpeTHoe Wnuv
TanHoe 3aBellaHue - 3TO Pa3HOBMOHOCTbL 3aBELLaHWs, COCTaBIEHHOro B MPOCTOM MUCbMEHHOW
dopme [ 7, c. 104-106; 6, c.156].

MybnuyHas dopma 3asellaHua npegnonaraeT yyactue crneunansHo YNONHOMOYEHHOro
3aKOHOM Nuua nNpu cocTaBneHuu 3asellaHns.  Tak Bo dpaHuMM 3aBeLLaHUsa COCTaBNATCH B
NPUCYTCTBUM OOHOIo UNW ABYX HOTapuycoB M AByx ceuagetenen ( ct. 971 K ®paHuun). Kak
oTmeyaeT K. BukK, nockonbKy KONMM3MOHHbIE HOPMbI PasfnYHbIX CTPaH AONYCKaloT COCTaBreHne
3aBeLaHnsa B pasnuyHbix dpopmax, ppaHuyackas ropucnpyaeHums 6epet 3a ocHoBy cT. 999 K
®dpaHumMn, cornacHo KOTOpPOW  (PpaHLy3CKUMA FpaXgaHMH MOXET COCTaBUTb 3aBellaHve 3a
rpaHvuen, nnm B NUCbMEHHOM Buae 1 BO ppaHuy3ckon dhopme, unuv no popme rocygapcrea ero
MecToHaxoxaeHunsa [ 4, c. 69]. B Lleeruapun 3aBellaHne COCTaBMSETCS B MPUCYTCTBUM
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HOTapuyca Wnu Jpyroro ynorHOMOYEHHOro nuua un asyx ceugetenen ( ct. 506 TK), xoTa
AornyckaeTcs U npocTas NMCbMeHHasa hopmMa 3aBeLaHus, HannmcaHHoro cobcTBeHHopy4YHO [ 12,
c. 177].

[na HacneacTBEHHOro 3akoHoAaTeNbCTBa NMOCTCOBETCKMX CTPaH XapaKTepHO AOMWUHaLMSA
nMeHHo nybnuyHon popmbl 3aBelwanus [ 5, c. 32].

[locTaToyHO pacnpocTpaHeHO W 3aBellaHue B NPOCTOM MMCbMEHHON hopMe C yYacTueM
cBugeTenen, KoTopble NOANUCLIBAOT 3aBeLlaHne 1 yaoCToBEPSAT «J0Opyto BOMIO» U «34paBbli
CMbICN» 3aBellartens. Tak BO3MOXHOCTb 3aKf04MThb 3aBellaHve B MPOCTON NMMCbMEHHON hopme
B NPUCYTCTBMU OBYX cBuaeTenen gonyckaet u ct. 1129 K P®. HeobxoanmocTb y3akoHMBaHWS
MPOCTbIX MUCbMEHHbIX PAaCNOPSKEHUN o6bsAcHAeTCA 3Ha4UTENbHBIM  KONMYECTBOM
9KCTPEMarnbHbIX  cuUTyauun, KoTopble obycnaBnuealdT MNpaBoOBYHD U  COUMAanbHYIO
He3aLWMLWEHHOCTb rpaxaaH, 0CobeHHO B parioHax KOHMMKTOB Ha HauUMOHaNbHO-3THUYECKOMW
noyse.

[NMpocTas nucbMeHHasa dopma 3aBellaHns (Tak HasblBaemble, HasblBaemble, OOMallHue
nnu onorpacduyeckme 3aseLlaHns). Takon BUA 3aBelaHnsa nonb3yeTcs AOCTaTOYHbIM CPOCOM
cpeav rpaxgaH eBpornencknx CTpaH B CUny ynpoLeHHOro nopsiika ero CocTaBrneHus 1 OTMEHBI,
COXpaHEeHUs TaWHbl 3aBeLlaHUa U MpakTUYeckn OTCYTCTBMEM 3aTpaT Ha ero coctasrneHune (§
2247 [epmMaHCKOro rpaxgaHCKoro YIoXeHus). 3aBeljatenb COOCTBEHHOPYYHO nMLIET
3aBewaHne. CocTaBneHne Taknx 3aBeLaHuin gonyckaeTt 3akoHogatens Wcnanum, Utanum [ 13,
c. 82]. ®paHuy3ckne y4yeHble nonarawT, YTO TEKCT BCEro 3aBellaHus AormkeH 6biTb HanucaH
pyKoW 3aBeLuarterns, a He Npu NOMOLLUM NULWWYLLYA  MaWWHKW WX KOMNbloTepa. 3aBellaHue,
HanvcaHHoe TpeTbUMU nuuamMu, gaxe B OTAEeNbHOW 4acTu, ABNSETCH HUYTOXHbLIM. YCnosue o
CcOBCTBEHHOPYYHON (hOopMe 3aBellaHns SBNSeTCA rapaHTUenm WUCKPEHHOCTUM HaMepeHuin
3aBewatens [ 16, c. 316].

YcTHaa dopma 3aBellaHus. Mloes MakcMmanbHOro ynpoleHuss oopMbl 3aBeLlaHus u
cBeJeHne ero K YCTHOMY BOSIEU3bSABMEHMIO 3aMMCTBOBaHa W3 PUMCKOrO YacTHOro npaea.
Cuutanocb, 4TO congatbl «He OOpeMeHeHbl 3HaHWAMUY» B OTNNYME OT FPaXAAHCKUX nuL,
NnoaTomy «BpaTbsiM MO OPYXWO» AOCTAaTOYHO ObINo 0O6BLSABUTL CBOK MOCMEAHIO BOMO nepen
nervoHom. Takoe 3aBellaHWe cYUTanochb AeWCTBUTENbHBLIM, ecnu congaT normban Ha BOEHHOW
cnyx6e unu ymmpan B TedeHne roga nocne nodetHom otctaskm [ 13, ¢.83]. YctHaa dopma
3aBeLlaHnsa JOMNyckaeTCa KaK MCKMYEHUE MpU HanuummM Takux obCTOATenbLCTB, Korga B CUmy
0OBLEKTUBHBLIX MPUYUH 3aBeLaTeNlb He UMeeT BO3MOXHOCTW 3acBUAeTeNnbCTBOBaTb CBOK BOSIO Y
HoTapuyca. Tak § 2250 [epmMaHCKOro rpaxgaHCcKoro YrioXeHusi [OnycKaeT cocTaBreHue
3aBellaHusa B YCTHOM hopMe B NPUCYTCTBUM Tpex CBMAETernen B MeCTHOCTW, rae npepBaHo
coobuweHne nunbo B nnaBaHWM Ha HemeukoM cyaHe [ 13, c. 92]. YcTHaa dopma 3aBelLaHus
gonyckanacb U B 0o4HOM U3 NpoekToB [ paxaaHckoro kogekca Poccunckon degepaummn, U 3710
NnonoXeHve Takke nMmeno cesomx npusepxeHues [10, c. 25].

Kakve xe npaBoBble MNOCMEACTBUA HACTynawT Mpu HapyweHun obssaTensHoN
NMMCbMEHHON HOTapuanoHon ¢opmbl 3aBelaHua? Ha atoT Bonpoc gaet oteeT cT. 219 K
YkpanHbl “lMpaBoBble nocrencTeus HecobniogeHns TpeboBaHWS 3akoHa O HoTapuarbHOM
yOOCTOBEPEHMM OLHOCTOPOHHEN caenku”. “B cnyvyae HecobniogeHust TpeboBaHWSA 3akoHa O
HOoTapuanbHOM yOOCTOBEPEHUN OOHOCTOPOHHEN COEMKM Takasa CAenka siBMsSeTCs HAMTOXHORN”.

CnepoBaTtenbHO, 3aBellaHMe C HapyleHWeM HoTapuanbHon opMbl  SBrsieTcA
HUYTOXHbIM. OfHaKo He CTOUT ChNewwuTb C KaTeropudHbeiMn BbiBogamu. B 4. 2 cT. 219 TK
YKpanHbl NpeaycMOTPEeHO, YTO Cy MOXET NpusHaTb TaKylo CAErKy [TO eCTb OQHOCTOPOHHIO —
KO.3.] pencrTBuTENBHLIN, €cnn ByaeT yCTaHOBMIEHO, YTO OHA OTBeYana HacTosllen Bosie nuua,
KOTOpOe ee COBepluno, a HoTapuarnbHOMY YAOCTOBEPEHWUD COenkn npenaTcTBoBano
06CTOATENBLCTBO, KOTOPOE HE 3aBUCESIO OT €€ BOSW.

N3 aTtoro crnegyet BO3MOXHOCTb feranu3auum cygoM M 3aBellaHusi, COCTaBIIEHHOro C
HapylweHnem HoTapuanbHOW OpMbl,  NpPU  Hanuuum AByX ycroBun. A umeHHo: 1)
HeOoCnopMMbIX AoKa3aTenbCTB, YTO NMLO MMEHHO TakuM 06pasoM Xxenano pacnopsaguTbCs CBOUM
UMYLLEECTBOM Ha Crny4an cMepTu; 2) CyLecTBOBaHUN 0B6CTOATENbCTBA, KOTOPbIE He 3aBuUcenu oT
BONMW Nuua, U He Jann emy BO3MOXHOCTM YAOCTOBEpPWUTb 3aBellaHne Hagnexawmm obpasom
3aBeLLaHue.

Mbl  nonaraem, 4TO HOpMa, KOTOpas MO3BONSAET cydy MNPuU3HaTb OENCTBUTESbHLIM
3aBellaHue C HapyweHveM obs3aTenbHOW HoTapuanbHOW (opMbl, credyeT pasMecTUTb He B
KHure nepeon “Obwue nonoxeHusn” MK, a HenocpencTeseHHo B KHure wecton “HacnepcreseHHoe
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npaeBo”, a ee cofepxaHue [JOMKHO Oonee p[eTanbHO onNpedensiTb MOPSAOK W yCrioBuA
neranusauum Takoro 3aselliaHus cyaom. B CBsisM C M3NOXeHHbIM npeanaraemM AOMOfHUTbL CT.
“‘Obwme TpeboBaHUA K 3aBellaHn”  MONOXKEHMEM criedylowero cogepxanus: «lpaxgaHuH,
KOTOpbI HAXOAMTCH B CUTYaUUN, YrpoXatoLen ero XM3Hn u nmweH BO3MOXHOCTU YA0OCTOBEPUTL
3aBellaHne B YCTAHOBMEHHOM Nopsiake, MOXET U3NOXWUTb CBOKO MOCNELHIOK BOMO B OTHOLLEHUN
MMyLLlecTBa B MPOCTON MUCbMEHHON dopmMe B MNPUCYTCTBUM [OBYX CBUAETENEMN. Takoe
3aBelwaHne noanexmnT UCMOSTHEHUIO NPU YCIOBUW NOATBEPXKOEHUA ero CydoM Mo 3asiBNEHUto
3aMHTEPEeCOBaHHOW CTOPOHbI, MPEeACTaBeHHON OO0 WUCTEYEeHUs CpPOKa, YCTaHOBIEHHOro Afis
NPUHATUSA HacneacTea. 3aBellaHue OObABMEHHOE YCTHO, yTpauuMBaeT Cuiy, €Cfin B TedeHue
cemMum [fHerW C TOro BpeMeHu, Korga oTnanu oOCToATenbCTBa, MNPensaTcTBOBaBLUME €ro
yOOCTOBEPEHMIO HOTaPMYCOM U APYIMM OOMKHOCTHBIM  JIULIOMY .

MpeonoxeHHass HoBenna, C O4HOW CTOPOHbI, AeTarbHO perfiaMeHTUPYIOWNA NoOPSaoK
neranusauum 3aBeLlaHusi, KOTOpoe 3aBellaTesnlb BblHYXOeH Obln 3akniunTb C HapyLleHWeMm
obsA3aTenbHOM HOTapuanbHOW opMbl, @ C APYron - WCKIYUT BO3MOXHOCTb Npu3HaBaTb
OENCTBUTENBbHbIMM YCTHblE 3aBellaHus, 4TO, MO CyTW, AonyckaeT cogepxaHue ct. 219 TK
YKpauHbl.

YKpavHCcKkoe 3aKoHOAaTenbCTBO YyCTaHaBnuBaeT 00a3aTenbHOCTb  HOTapuarnbHOro
yOOCTOBEPEHMS 3aBeLLaHNs, OAHOBPEMEHHO, AOMNYyCKaeT COCTaBleHNE CEKPETHOrO 3aBeLlaHms.

MoxHo nu paccmaTpuBaTb MNOANUCbH HOTapuyca Ha KOHBEpTe, rae CoAepXuTcs
CEeKpeTHoe 3aBellaHue, Kak ygoctoBepeHue cpenku? 1o Hawemy MHEeHWo, B 3TOM chydvae
OOJKHa NATK peyvb O COBEPLLEHMM TAKOro HOTapmManbHOro ENCTBUS, Kak NPUHATME JOKYMEHTOB
Ha XpaHeHne. YTO KacaeTcs OpMbl 3aBellaHusd, TO OHO OyaeT 3akno4YeHO B NPOCTOM
nMcbMeHHoM dopMe, MOCKOMbKy 3aBellaTernlb CaM ero COCTaBui M NWYHO nognucan. Takum
obpasowm, 3akoHogaTenb, Mo CyTu, yrnpoLlaeT npoueaypy yoocToBepeHUs 3aBeLlaHuns, nerannsys
€ero npocTyl NUCbMEHHYL dopmy. BbiBog O JONYCTUMOCTU NMUCbMEHHOW (POpPMbI 3aBeLlaHus
MOXHO cAenaTb U aHanuaupys nosnoxeHuns 4. 1 c1.1247 K, koTopas npegycmaTpuBaeT, YTo «
3aBellaHne CoCTaBnsieTcd B MUCbMEHHOW dopMe, C YyKasaHMemM MecTa U BpPEeMEHM €ero
coctaBneHusi» [ 3, c. 41]. Bce 310 sBNAeTCA NPeanoCbifikon Ans neranu3aumm npocTon
NMMCbMEHHbIN ¢opMbl 3aBelaHns B 3akoHogaTtenbcTBe. OTMETMM, YTO U Opyrne ydeHble,
n3yyaBwme ocobeHHocTM HacrnegoBaHuss B Benukobputanum, Wcenauuu, Huagepnangax,
lepmanumn, OpaHuumn, CLUA, Lsenuapuun, Takke npuxogaT K BbIBOAY O HeO6XOAMMOCTM
ynpoLeHns dopmbl 3aseLlanms [ 14, c. 147].

dopma 3aBelaHMs B KOHKPETHOW CTpaHe obycrnoBrieHa YpPOBHEM €€ 3KOHOMWYECKOro
pas3BUTUA, COCTOSAHMEM 3aKOHOA4ATENbCTBA, UCTOPUYECKUMM TPAaULMAMM U NMPABOBOWN KynbTypOKn
obLiecTBa B LiefioM.

lMyTeM K ynpoOLLEeHMIO COCTaBfeHUs U yOOCTOBEPEHMS 3aBeLlaHuMn U, COOTBETCTBEHHO,
3aWwmMTbl NpaB 3aBewaTtens 4BAgeTcd  paTudukaumsa cTpaHamm  Mupa  BaluMHITOHCKow
KoHBeHUMK, koTOpas npegycMaTpmBaeT €OuHbIN 3aKOoH O hopme MexayHapOAHOro 3aBeLuaHnst
(26 oktabps 1973r.) [ 1]. BawwnHrToHckas KkoHBeHUMs paspabotaHa MexayHapoaHbIM
WHCTUTYTOM MO YHUdUKaumm YactHoro npasa (YHWUOPYA) ¢ uenbio co3gaHus eguHon ans Bcex
rocygapctB MexayHapoaHom hopmMbl 3aBeLLaHms.

KoHBeHUMIO nognucanu Takne rocygapctBa KOHTUHeHTanbHou EBponbl kak benbrus,
Pocuiickas ®enepauns (¢ geknapaumetro), Ceatenwnn MNpecton, ®paHuus, Yexocnosakus (c
3aaBnerHvem). Patndpuumposann KoHBeHUuMto Tornbko Tonbko benbrusa ( 1983 r.) u ®paHuusa
(1994r.) , roe npaBuTENbLCTBO Ha4vano npoueaypy patundukaumm TONbKO Mnocre  noxenaHum
paHLy3KMX HOTApUyCOB B OTHOLUEHWN BBELEHMUS MeEXHapPOA4HOW hopMbl 3aBelaHus [ 4, c.
68-69]. TlpucoeanHunuce k KoHseHumn bBocHus u MepuerosuHa ( 1994), WUtanua (1991),
Moptyranua (1975), CnoeeHus (1992), Krocnaeua (1977). HecomHeHHO, Hanuune B
HaUMOHanNbHOM 3akoHoJaTeNnbCTBE eauHOW OBLEnPUHATON (OpPMbl 3aBeLLaHun umeeT psa
HEeOoCnopMMbIX MPENMYLLECTB, MNOCKOMbKY YCTpaHseT HeOOXOAMMOCTb B KaXK4OM KOHKPETHOM
crny4ae peluaTb BONPOC O AENCTBUTENBLHOCTM COCTaBIIEHOMO 3aBeLLaHus.

B cootBeTcTBMM Cc 3akoHoM YkpauHbl oT 17 pgekabpsa 2009 r. «O npucoegnHeHUm
YKpauHbl K [@arcko KOHBEHLMM O KOMSIM3UK 3aKOHOB, KacalLwmxcs dopMbl 3asewaHnny (5
okTsI6pa 1961 r. ) YkpawuHa npucoeguHunacb ¢ oroBopkamu k ct. 9 ( 06 onpegeneHun mecta
xutenoctea) 1 cT. 10 ( ¢ NpaBOM He npu3HaBaTb 3aBELLAHWUS, COBEpPLUEHHbIE rpaxgaHamu
YKpauHbl B YCTHOW bopme, KpoMe Kak npwm NCKIOYMTENBHbIX obcToATEeNnbCTBaX"; CT. 12 ( B
OTHOLIEHNN 3aBellaHui, KOTOpble He KacalwTca HacnegoBaHusi) [2]. Takoe pelleHue
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obycnaBnmBaeT HEOHXOAMMOCTL NepecMoTpa HaLMOoHanbHOro 3akoHo4aTenbCTBa N NPUBESEHUN
€ro B COOTBETCTBUE C paTudmumpoBaHHOn rocygapctesoM KoHBeHUMEN.

Bbi1600bl. PaspelueHne akTyanbHbIX rpakgaHCKo-NpaBoOBbIX npobnem
COBPEMEHHOWN OPUCNPYAEHUMN B 3HAYMTENbHOW CTENeHn 3aBUCUT OT WUCCRedoBaHus u
Hagexallero OCBOEHUS HPUANYECKOro OMbiTa pa3BUTbIX eBpOonNencknx ctpaH. HeobxogumocTb
CONMXEHNsT HauMOoHamnbHbIX MNPaBOBbLIX CUCTEM T[OCYAApCTB  KOHTUHEHTanbHOW EBponbl,
rapMoHM3aLUMn HacneacTBEHHOMO 3akoHo4aTenbCTBa rocygapcTs yneHoB EC obycnaenuseaioT u
HeoBXO0OMMOCTb YHUMKaLMM OopM 3aBeLaHus, BO3MOXHOCTb COCTaBIeHUSs 3aBellaHus B
NpPoOCTOM MUCbMEHHOW popme, [ONMYCTUMOCTb COCTaBMEHUS YCTHOro 3asewaHus ( npu
ypesBbl4alHbIX 06CTOATENBCTBAX).

NINTEPATYPA:

1. KoHBeHUMsi, npegycmaTpuBatowlas egmHoobpasHbli 3akKoH 0 dhopMe MeXayHapoLHOro
3aBewaHna  (BawwuHrtoH, 26 oktabpsa 1973 roga) [ EnektpoHHuin pecypc] Pexum goctyny:
http://zakon2.rada.gov.ua/laws/show/995 b13

2. 3akoH YkpaiHn «[llpo npuegHaHHa YkpaiHn o KoHBeHUil Npo Konisii 3akoHiB, AKi
cTocytoTbecs hopmu 3anosiTie // BigomocTi BepxosHol Pagn Ykpainu. - 2010.- N9 - C1.82).

3. AkTyanbHi npobnemn crnagkoBoro npaea : Haed. noci6. / 3a pea. KO. O. 3aikn, O. O.
JloB’ska. — K. : KHT, 2014. — 336 c.

4. buk KpuctnaH HacnegosaHme Bo ®paHuumn / Kpuctmnan buk // Hotapuyc. -2000. - Ne 6. -
C.64-69.

5. brivikoe O. E. O6wwe TeHAeHUMM pa3BUTUSA HaACneACTBEHHOro npaBa rocygapcTts -
YYaCTHUKOB COApY>XeCTBa He3aBUCUMbIX rocyaapcts v bantuv : aBToped. Auc. ... A. 0.H.
12.00.03 / bnunkos O. E. : Mock. akag. akoHOMMKK 1 npaea. - Mocksa, 2009. - 57 c.

6. 3anka HO.A. CocTaBrneHue 3aBellaHuss B MPOCTON MNUCbMEHHOM dopme / AKTyarnbHi
nuTaHHA pedopMyBaHHA npaBoBoi cuctemu : 36. matepianis Xl MixHap. Hayk.-npakT. KOH®. (
Nyupk, 24-25 yepeHa 2016 p.) yknag. J1.M.[xypak. - Jlyubk : Bexa -Apyk, 2016. - C. 154-156.

7. 3aika H0.0. Cnagkose npaBo B YKpaiHi : CTaHOBMEHHSA Ta PO3BUTOK  : MoHorpadis. — 2-e
Bua. — K.: KHT, 2007. — 288 c.

8. 3aika 0. O. Cnagkose npaso i uMBINicTMYHa AOKTpuHa // NpaBoBa AOKTPUHA YKpaiHn : B 5
T. — X. : lMpaBo, 2013. — T. 3. OokTpuHa npwueaTHoro npasa / H. C. KysHeuoBa, €. O. XapuToHoB,
P. A. MangaHuk Ta iH.; 3a 3ar. peg. H. C. KysHewoBoi. — C. 413- 432.

9. Kosnoscbka J1.B. TeopeTuyHi 3acagn 34iMCHEHHSA | 3aXUCTY cnagKkoBuX Npas : MOHorpadis
/ J1.B.Kosnoscbka. — K. : KOpiHkom IHTep, 2015. — C. 216.

10. KopwyHoBa O.M. AxrtyanbHble npobnembl 3aBelwlaHnd B YpexBblY4aWHbIX
obctoarenbctBax // 3.U.KopwyHoBa // Bektop Haykm  TONbSATTMHCKOrO rocyaapCTBEHHOMO
yHusepcuteTa. Cepus: Opug. Hayku. - 2015. - Ne 1 (20). - C.24-26.

11. Kpuctnan bek Hacneposanue Bo ®paHuum / bek KpuctmnaH. — Hotapuyc. — 2000. - Ne 6.
- C. 69 -75.

12. CkpunHuk O.B. dopma 3anosiTy 3a 3akoHOOABCTBOM YKpaiHM Ta gepxasB 3axigHoi
€sponu : nopieHAnbHUA aHania / O.B. CkpunHuk / AkTyanbHi npobrnemu nonitvkn : 36. Hayk.
npaub / Bign. 3a sun.J1.1.Kopmny. — O.: ®eHikc, 2009. — Bun. 36. — C. 170-182.

13. CyyacHi TeHaeHUil po3BUTKY CNadkoBOro rnpaea (MOPIBHANbHO-NPABOBE AOCHIIKEHHS) :
moHorpadpia  / KO. O. 3aika, H. b. Contuc, €. A. PabokoHb: Bign. pea. B. B. Jlyub. — K. :
HAOIMPMIM im. ®. . Bypyaka HAIpH Ykpainn. — 2015. — 248 c.

14. ®dinatoBa [esiki npobrnemu cnagkoBoro 3akoHoAascTBa YKpaiHM (MOPiBHANbHO-NPaBoBUMA
aHani3) / H.®inatosa // Npaeo Ykpainn. — 2015. - Ne 10. — C.141-148.

15. XapbKoBCKas LMBUIMCTMYECKAs LUKOMA : rpaHu HacrneACcTBEHHOro npasa : MoHorpadwus /
N.B.Cnacubo-dateesa, O.N.MNeveHbit, B.U.KpaT. n gp. ; noa pea. N.B.Cnacubo-PaTteeson. —
Xapbkos: NMpaBo, 2016. — 608 c.

16. Voirin, G. Goubeaux. Droit civil. Droit privé notarial, régimes matrimoniaux, successions
libéralités, Paris, L.G.D J., 24e éd., 2006.- 407 c.

266



KNOWLEDGE*EDUCATIONLAWMANAGEMENT N3 (15) 2016

FORM OF ATESTAMENT UNDER LEGISLATION OF COUNTRIES OF CONTINENTAL
EUROPE

Y. ZAIKA

Formulation of the problem. The institutions of inheritance law, unfortunately, certainly
demand every citizen. At the same time the law of succession of European countries significantly
different among themselves, and its study is not only informative, but also necessary for purely
practical reasons. Norms of any branch of law must take into account changing, taking place in
society, factors of political and economic nature, to take into account current trends in the
development of legislation, which will contribute to the proper protection of the rights and interests
of citizens. Will - this is the Civil Law Institute, which allows citizens to summarize his earthly
sojourn and properly dispose of his property, which determines its significance.

Analysis of recent research and publications. Features of drawing up a will and last will
consolidate individual monographs have been devoted in the Ukrainian literature of the civil law
(Z.V. Romovskaya, I.V. Thank-Fateeva, L.V. Kozlovskaya, S.Y. Fursa, V. Valach, A. E. Kuharev,
A.Ryabokon E. et al.), and in foreign (O.E. Blinky V. N. Gavrilov, Y. B. Gongalo, G.S. Liman,
K. B. Yaroshenko et al.). Despite this, in today's civil doctrine and jurisprudence there is no unity
in the understanding of the legal nature of the will, the advantages and disadvantages of any form
of wills, of the features and fixing last will of the deceased. Incomplete measure used and the
method of comparative legal research rules of inheritance law of foreign countries.

The aim and purpose of this article is a comparative legal analysis of valid forms of wills
in the countries of continental Europe, revealing the features of preparation and certification of
the will in Western European countries, which will contribute to better understanding of national
legislation and its improvement and further development of the doctrine of the law of succession.

The main results of the study. Makes a deal is valid only under certain stipulated
conditions by the law. Essential to the validity of the transaction is its form - the way in which the
participants will record aimed at the conclusion of the transaction. Civil legislation is trying to
simplify the form of the transaction, at the same time the legislator in some cases imperative
determines the shape of individual transactions and provides negative consequences related to
its violation. Despite the complexity of certain opinions, the written form of the transaction has a
number of advantages: a) The participating States clearly and unequivocally izyavlyayut his will,
which is enshrined in the documents; b) interested persons always have the opportunity to
familiarize themselves with the purpose of the transaction and its contents; c) fixing
voleizyavleniya is proof of the transaction itself.

In accordance with Art. 1247 of the Civil kodekesa Ukraine (CC) the will is made in
writing, specifying the time and place of its execution. Article This disposition creates the
impression that his will may be made in writing. At the same time, in terms of Article 3 states that
the will must be certified by a notary public or other specified by law officials. The inherent
testament notarized form is a subsidiary legal tool that simplifies the use of the will [9, p. 216].

The peculiarity of the will is that it contains the will of the person, which he outlined during
his lifetime, but direct its implementation is possible only if his death. This fact determines the
special requirements for the design of the will, because after the death of the testator is not
possible to specify or clarify his intentions.

The peculiarity of the will as a transaction by which a citizen disposes of property
acquired for life, predetermines the need for additional guarantees that such an order was made
deliberately, without coercion, violence, threats or fraud.

Modern foreign inheritance law provides for the following forms of drawing up a will: a
public, a simple written in the presence of witnesses; kb home will; and under certain conditions
- a testament to usnoy form. The main forms of wills are handwritten will and testament of the
public [15, p. 165]. Some scientists regard as an independent form of the will - a secret or secret
testament [12, p. 176]. We believe that this conclusion is not sufficient grounds as secret or
secret testament - a kind of testament, drawn up in writing [7, p. 104-106; 6, p.156].

The public form of the will involves specially authorized legal person in the preparation of
wills. So in France, wills drawn up in the presence of one or two notaries and two witnesses (Art.
971 of the Civil Code of France). As K. Bik says, as conflict rules in different countries allow the
drafting of wills in various forms, the French law takes as the basis of Art. 999 of the Civil Code
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of France, according to which a French citizen can make a will abroad, or in writing, in the French
form, or in the form of the state of its location [4, p. 69]. In Switzerland, a will drawn up before a
notary or other authorized person and two witnesses (Art. 506 CC), and even allowed a simple
written form of the will written by his own hand [12, p. 177].

For inheritance law post-Soviet countries is characterized by domination of public forms
of wills [5, p. 32].

Suffice it to spread and testament in writing with the participation of the witnesses who
signed the will and certify "good faith" and "common sense" of the testator. So the opportunity to
sign a will in writing in the presence of two witnesses and allows art. 1129 of the Civil Code. The
need to legitimize simple written orders due to the large number of extreme events, which cause
legal and social insecurity of citizens, particularly in areas of conflict in the national-ethnic
grounds.

A simple written form of the will (the so-called called, home or olograficheskie wills). This
kind of wills enjoys sufficient demand among European citizens by virtue of a simplified
procedure for its preparation and cancellations, the secrecy of the will and the lack of practical
preparation of its costs (§ 2247 German Civil Code). The testator personally wrote a will.
Preparation of wills allows the legislator Spain, Italy [13, p. 82]. French scientists believe that the
text of all wills should be written in the hand of the testator, instead of using a typewriter or
computer. The will, written by third parties, even in part, is void. The condition of the handwritten
form of the will is a guarantee of the sincerity of the intentions of the testator [16, p. 316].

The oral form of the will. The idea of maximum simplicity shape wills and its reduction to
oral consent borrowed from Roman private law. It was believed that the soldiers "not burdened
by knowledge" as opposed to civilians, so that "brothers in arms" was enough to declare his will
before the legion. Such a will is valid if the soldier died in military service or died within a year of
honorable retirement [13, p.83]. Oral wills form permitted as an exception under such
circumstances, when, due to objective reasons, the testator is unable to attest to its will by a
notary. Because § 2250 German Civil Code allows wills orally in the presence of three witnesses
in the area where the message is interrupted or swimming in the German vessel [13, p. 92]. The
oral form of the will and permitted in one of the projects of the Russian Federation Civil Code, and
this situation has also had his followers [10, p. 25].

What are the legal consequences occur in violation of the mandatory notarial form of
writing a will? This question is answered Art. 219 of the Civil Code of Ukraine "Legal
consequences of non-compliance with the requirements of the law on notarization sided deal": "In
the case of non-compliance with the requirements of the law on notarization unilateral transaction
the transaction is void."

Consequently, a testament to the violation of the notarial form is void. But do not rush to
definitive conclusions. The h. 2 tablespoons. 219 of the Civil Code provides that a court may
declare such a transaction [that is unilateral - YZ] valid, if it is determined that it meets the real will
of the person who committed it, and the notarization of the transaction prevented the
circumstance that did not depend on it will.

This implies the possibility of legalization and the court will, drawn up in violation of the
notarial form, in the presence of two conditions. Namely: 1) conclusive evidence that the person
is so willing to dispose of their property in case of death; 2) the existence of circumstances that
do not depend on the will of the person, and not give him an opportunity to ascertain the will is
properly the will.

We believe that the rule that allows the court to recognize the validity of a will in violation
of the mandatory notarial form, should be placed not in the Book of the first "General Provisions"
of the Civil Code, but directly in the Book of the sixth "Inheritance Law", and its content should be
more detail to determine the procedures and conditions legalization of the probate court. In
connection with the offer to supplement Art. "General requirements for the will of" the situation as
follows: "A citizen who is in a situation that threatens his life and unable to ascertain his will in the
prescribed manner, may express his will concerning the property in writing in the presence of two
witnesses. Such a will be executed, subject to confirmation by the court at the request of an
interested party, submitted before the deadline for acceptance of the inheritance. Will announced
verbally, becomes null and void if, within seven days from the time when transgressed
circumstances prevented his certification by a notary or other officer. "
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The proposed novel, on the one hand, regulates in detail the procedure for legalization of
the will that the testator was forced to conclude a breach of the mandatory notarial form, and on
the other - eliminates the possibility to recognize the validity oral wills, that, in fact, allows for the
content of Art. 219 of the Civil Code of Ukraine.

Ukrainian legislation provides for mandatory notarization of wills, simultaneously, allows
preparation of a secret will.

Can we consider the notary's signature on the envelope, which contains a secret will, as
proof of the transaction? In our opinion, in this case should be a question of having committed
such a notarial act, as the adoption of the documents for safekeeping. As to the form of the will, it
will be concluded in writing, as the testator himself, and it was personally signed. Thus, the
legislator, in fact, makes it easy to probate certificate procedure, legalizing his writing.
Conclusion on the admissibility of the written form of the will can be done by analyzing the
provisions of Part. 1 st.1247 CC, which provides that "the will is made in writing, specifying the
time and place of its execution" [3, p. 41]. All of this is a prerequisite for the legalization of the
simple written form of the will in the legislation. It should be noted that other scientists who have
studied the features of inheritance in the UK, Spain, Netherlands, Germany, France, USA,
Switzerland, also come to the conclusion about the need to simplify the form of the will [14, p.
147].

Wills form in a specific country due to its level of economic development, the state of law,
historical traditions and the legal culture of society as a whole.

The way to simplify the preparation and certification of wills and, consequently, to protect
the rights of the testator is the ratification of the Washington Convention countries of the world,
which provides a uniform law on the form of an international will (26 October 1973). [1].

Washington Convention developed by the International Institute for the Unification of
Private Law (UNIDROIT) in order to create a uniform for all states of the international form of the
will.

We signed the Convention, such States in continental Europe like Belgium, rosiyskogo
Federation (with the declaration), the Holy See, France, Czechoslovakia (with statement). Ratify
the Convention only Only Belgium (1983) and France (1994.), Where the government has begun
the process of ratifying only after the wishes of French notaries in relation to the introduction of
mezhnarodnoy form wills [4, p. 68-69]. Acceded to the Convention Bosnia and Herzegovina
(1994), ltaly (1991), Portugal (1975), Slovenia (1992), Yugoslavia (1977). Undoubtedly, the
presence in national legislation a single common form of wills has a number of advantages, as it
eliminates the need for a case by case basis to decide on the validity of wills.

In accordance with the Act of 17 December 2009 "On Ukraine's accession to the Hague
Convention on the conflicts of laws relating to the form of wills" (5 October 1961), Ukraine has
joined with reservations to Art. 9 (on the definition of the place of residence) and Art. 10 (with
the right not to recognize testamentary committed by citizens of Ukraine orally, except in
exceptional circumstances ";.. Article 12 (in relation to wills which do not concern succession) [2]
This decision necessitates the revision of national legislation and bring it in compliance with the
State ratified the Convention.

Conclusions. Resolution of current civil legal problems of modern jurisprudence is largely
dependent on research and development nadezhaschego legal experience of developed
European countries. The need for convergence of national legal systems of the continental
European countries, harmonization of the inheritance laws of the EU member states and cause
the need to harmonize the forms of the will, the possibility of making a will in writing, compiling
the admissibility of oral wills (in an emergency).
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