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O NIEKTORYCH ISTOTNYCH ELEMENTACH DZIALALNOSCI
ZAPOBIEGAWCZEJ PERSONELU PANSTWOWEJ KRYMINALNO
- WYKONAWCZEJ SLUZBY UKRAINY

W artykule przeanalizowano akty normatywno - prawne oraz
praktyke ich stosowania w dziatalnosci personelu organdw i instytucji
odbywania kary, zwigzanej z zapobieganiem przestepstw i wykroczen
ze strony skazanych. Okreslono problematyke oraz nieuregulowane
zagadnienia dotyczace tematyki badawczej, a takze opracowano
naukowo uzasadnione Kierunki ich rozwigzania.
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OF THE STAFF OF THE STATE CRIMINAL-EXECUTIVE SERVICE Karnego
OF UKRAINE Wydziatu Prawa

Uzhorodskiego

The article analyzed the legal acts and practice of their Uniwersytetu
application in the activites of the personnel of bodies and Narodowego
establishments of execution of punishments associated with Sapone doktor nauk prawnych,
of crimes and offences by convicts. Identified problem and (m.Uzhorod, Ukraina)

malwareremoval questions on the designated topics of study and
develop scientifically sound solutions to them in fact.
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NMPO AESAKI 3MICTOBHI EJIEMEHTU 3AFIOEI)KHO'I'_J],IF|J'IbHOCTI NEPCOHANY
AOEPXXABHOI KPUMIHANNIbHO-BUKOHABYOI CITY>KBU YKPAIHU

B cratTi niggaHo aHanisy HOpMaTMBHO-NPaBOBi akTW Ta MpakTuKa X 3acTOCyBaHHSA Y
LisiNbHOCTI NepcoHany opraHiB i yCTaHOB BMKOHAHHS MOKapaHb, MOB’sI3aHOI i3 3anobiraHHAMM
3M04NHaM i NpaBonopyLleHHsaM 3 60Ky 3acympkeHnx. BusHayeHi npobnemHi Ta manoBperynboBaHi
NUTaHHA 3 O3HAYEHOT TeMAaTKKN OOCTIIKEHHS, a TaKoX po3pobrieHi HayKoBO OBrpyHTOBAHI LUNSXM
X BMPILWEHHS O CYTI.

Knrodyoei cnoea: 3anobiraHHs 3MoYMHaM; MepcoHarl OpraHiB Ta YCTAHOB BUKOHAHHS
nokapaHb; 3acymKeHun; no3baBneHHs BOMi; HOPMATUBHO-NPABOBUA akT; MeTa; 3aBOaHHS;
DiANbHICTb.

lNMocmarnoeka npo6bnemu. OpHUM i3 3aBOaHb, WO BU3HAYEHi B  KpMMiHaAnNbHO-
BMKOHABYOMY 3aKOHOAABCTBI YKpaiHu, 3okpema B CT. 1 KpuMiHanbHO-BUKOHaBYOro Kogekcy (aani
— KBK), € 3aBaaHHs no 3anobiraHHi0 BYMHEHHIO HOBWUX KPUMIHanbHUX NpaBornopyLleHb 3 GOoKy
3acympkeHux. AHanoriyHe 3aBgaHHs BM3HayeHo 1 B 4. 2 cT. 50 KpuminanbHoro kogekcy (KK), cT.
104 KBK «OnepaTtnBHO-pO3LLYyKOBa AiSNbHICTL B KOMOHiAX» Ta B cT. 1 3akoHy YkpaiHu «[1po
onepaTuBHO-pPO3LLYKOBY AisanbHICTb[1]. MMpoTe, Ak cBigYaTb pe3ynbTaTu cneuianbHUX OOCHiIKEeHb
[2] Ta odpiuinHa cTaTucTuka [3], peanisauis y KpyMiHanbHO-BUKOHABYIM OisiNbHOCTI 3a3Ha4YeHoro
3aBAaHHSA 3HaXOAUTbCSA Ha HU3bKOMY PiBHI Ta € ManoedeKTUBHOW, NO3asK LOPIYHO 3acyKeHi
TiNbkM B Micusx no3daeneHHs Boni BUMHATL Big 400 (go 2014 p.) go 200 (Ha AaHwi 4yac)
NOBTOPHUX 3MOYMHIB, @ A0 3HATTA UM NoraleHHa cyanmocTi B nopsaaky cT. cT. 89-91 KK YkpaiHu
— peunauBHi NPosiBM UMX OCI6 y 3aranbHi CTPYKTYpi 3MOYUHHOCTI LWOPIYHO CKragarTb Mamxe
20% (y 2013 p. — 19,9%; 2014 p. — 19,6% 2015 p. — 19,1%) [4].
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£k BCTaAHOBMEHO B XOAi OAHOro AOCNiMKEHHS, OfgHieto 3 06CTaBMH, WO HeraTMBHO
BMNMMBae Ha €PEKTMBHICTb 3anobibkHOI AiIANbHOCTI B [lepXXaBHin KpUMiHanbHO-BUKOHaBYIN Cryxobi
(OKBC) YkpaiHn, € BiACYTHICTb HamNeXHWUX MPaBOBUX MEXAHI3MIB i rapaHTii, CnpsiMOBaHMUX Ha
3abes3neyeHHs 3aBgaHb MO 3anobiraHHIO 3M04YMHAM Ha 3akOHOAABYOMY piBHi. BupiweHHs uiei
npobnemun obyMOBMOETLCA LWe M TUM, WO BignoBigHO BuMor n. 14 c1. 92 KoHctuTyuii YkpaiHu
LisiNbHICTb OpraHiB Ta yCTaHOB BMKOHAHHSA nokapaHb (YBI1) BU3Ha4yaeTbCsl BUKITHOYHO 3aKOHaMM.

Taknm 4YMHOM, Yy HAsABHOCTI akTyanbHa npuknagHa npobnema, o notpebye akTuBisauil
HayKOBMX MOLUYKIB y 3a3Ha4Y€HOMY HanpsaMi Ta MiaABULLEHHS Y LiNoMy eeKkTUBHOCTI 3anobibkKHOi
aisnbHocTi B JKBC Ykpainu.

Came usa obGcrtaBuHa 1 obymoBuna Bubip TemMu UIEl HAyKOBOI CTaTTi Ta BU3Ha4vuna
OCHOBHE ii 3aBAaHHA — pO3pOOMTN KOMMMEKC HAayKOBOOGI'PYHTOBAHNX 3ax0AiB, CNPSAMOBaHUX Ha
YAOCKOHANEHHS fisnNbHOCTI N0 3anobiraHH0 BYMHEHHIO HOBUX 31T04MHIB 3 BOKY 3aCymKeHUX.

CmaH docnidxeHb. BMBYEHHA HaAyKOBOI NiTepaTypyu nokasano, WO OOCUTb aKTMBHO Ta
nnigHo po3pobKow NuTaHb, MNOB’A3aHMX i3 3anobiraHHsam 3nodnHam B [OKBC  Ykpainw,
3armatoTbCa Taki HaykoBLi, sk: O.M, baHaypka, B.A. bagupa, I.I. Boratnpeos, O.M. [xyxa, T.A,
Hennosa, O.I. Kon6, I.M. KonoTyH, B.A. KoHonenbcbkuin, O.M. JlutenHoB, A.X, CtenaHiok, B.M.
Tpy6Hukos, |.C. AkoBeup Ta iHWI OOCNIAHWKKA, pOBOTN AKUX | CKNann MeTogorioriyHe nigrpyHTa
npw NigroToBL, Liel HayKOBOI CTaTTI.

Buksad OCHOBHUX MOJIOXKeHb. $K nokasanu pesynbTaTh OaHOro LOCHIMLKEHHSA, Y
YNHHOMY 3aKOHOOABCTBI YKpaiHM, WO pEerynioe NUTaHHS BUKOHAHHA Ta BigOyBaHHS MOkapaHb
BiACYTHI NpaBoBi HOPMW LLIOOO BUABNEHHS MPUYMH | YMOB, SKi CNPUSININ BYMHEHHIO 3110MMHAM, 3a
AKi  3aCypKeHi MPUTArHYTi 40  KPUMiHANbHOI BigNOBiAanbHOCTI, 3a BMHATKOM MOSMOXEHb,
3akpinneHnx y 4. 1 ct. 104 KBK, BignoBigHO A0 SIKMX OOHMM i3 OCHOBHUX 3aBdaHb ornepaTuMBHO-
po3awykoBoi gianbHocTi (OPL) y KOMoOHiAX € nowyk i ikcauis ¢akTUYHUX OaHuX Mpo
NPOTMNPAaBHY AiNbHICTb OKPEMMX OCIO Ta rpyn 3 METOK BUBYEHHSI MPUYMH YMOB, LLO CMPUSIOTb
BUMHEHHIO 3MOYMHIB Ta iHWWX NpasonopyleHb [5]. Y Ton camui 4vac, Sk BipHO NpUALLINN SO
BMCHOBKY psi4 HayKOBLIB, JOCATHEHHS METU BUMpPaBHO-pecouliasni3auiiHoro BManBy Ha 0coby
3acymkeHoro (4.4. 1,2 ct. 6 KBK) 6e3 rnmnbokoro [ocnimjkeHHs AeTepMiHaHT nonepeaHbol
3MOYUHHOI  NOBEAIHKN, 00’EKTMBHO 3YMOBIOE HEOOXIAHICTb 34IMCHEHHNA Takoi AisnbHOCTI [6, C.
106], xo4a 6 Ha piBHI 3aranbHOKPMMIHOMOriYHOro 3anobiraHHs 3nodnHam. OcobnmMBO akTyanbHUM
€ Ue 3aBaHH4A 3 ornagy 3MicTy 3arafibHOBU3HaHMX KPUMIHOMOrYHMX NOCTYNarTiB, WO CTOCYOTbCA
BUpILLEHHA O3Ha4YeHol npobremaTnkn, a came: 3aranbHa npodinakTika 3M04YNHIB BU3HAYaETbCA
€OVHOI0 CUCTEMOI0 3aKOHOLABCTBA, MPAKTMKOK MOro 3acTOCYBaHHA Ta CBIOOMICTIO OCIO, siKi
BunpoboBytoTb ii BNnmB. lpoTte 6yno 6 HenpaBunbHUM 3aranbHy MPOdINaKTUKY TpakTyBaTh
nuwe 49K 3as3HayeHe BULLE MOHATTS, OCKINbKM i 3MICT cknagae cuctema npodinakTmyHmx
3axofiB eKOHOMIYHOrO, CoLjianbHOro, i4eonoriYHoro, KynbTypHOro Ta OpraHisauinHoro xapakrepy,
AKi CNpsIMOBaHi Ha pPO3BUTOK EKOHOMIKM, MOKpalleHHs [obpobyTy Hapoay, niaBULLEHHS
KyNbTYPHOIO PiBHS, YKPINSIEHHS MpaBonopsgKy, CTBOPEHHSA CNpUATIIMBUX YMOB >KUTTS BCiX
rpomagsH [7, c. 64].

be3 cymHiBy, WO y TakoMy X HanpaAmi Mae peanisyBaTUCb Y HOpMaXx KpUMiHaIbHO-
BUKOHABYOro 3aKOHOLaBCTBa YKpalHW N KPpUMIHOSMOriYHA MoniTuka, sk popMa BUPaXKEHHS METU
nonitnkn y cdepi 60poTbbM i3 3NOUYNHHICTIO, CKNAaZOBMMU eneMeHTaMm SKOI € 3a3HayeHi Buam
NONITMK, BPaxXOBYOYM, WO NOMiTUKa Yy cdepi 6opoTbOM i3 3MOUYMHHICTIO CNMPaETbCA Ha 3ararnbHy
Teopito 6opoTbOM i3 3MOYMHHICTIO, fKa Ha neple Micue BUCyBae 3aBOaHHA 3anobiraHHs
3MOYUHHOCTI (a, He npoTuaii, SK ue BedeTbCs Yy CcyvacHux npasoBux [8] Ta HaykoBux [9]
axepenax), ik HavnepcnekTUBHILLMMA HanpsM y BUpiWeHHI Npobnem 3MeHLUeHHs i piBHA Ta
AOCArHEHHA NMO3UTMBHUX 3pyLleHb Y 1 anHamiui [10, c. 211].MNo aHanorivHoMy LINAXY MM 1
aeski  3apybikHi  kpumiHonorn. Tak, M. BepwwH, HebesniactaBHO BBaxae, WO BMMOra
3anobiraHHs  3MOYMHHOCTI BUCYBAETLCA B KPUMIHamNbHIN  MNONITULI Ha nepwe Mmicue i
nigkpecnoeTbcs 3 ocobnueoto cunoto [11, ¢. 223], 60 B iHWOMY BMNaaKy, SK BipHO 3ayBaxye E.
Badcpiss, MOXHa AiMTK nepesBarn nokapaHHSA BCIM iHWKMM 3acobam G0poTbOM i3 3MOYMHHICTIO i
HaBiTb MEPETBOPEHHIO 1oro y coetuwl [12, c. 136].

3 uux MipkyBaHb Ta BWUXOOAYM i3 3MICTY NpUKNagHux npobnem, noB’aA3aHuX i3
3anobiraHHsaM 3no4YMHaM i NPaBOMOPYLUEHHSIM B OpraHax Ta YCTaHOBax BWKOHAHHSA MoKapaHb,
KpMMiHanbHO-BMKOHaB4e 3akoHoAascTBO YkpaiHu (cT. 2 KBK) € 06’ekTMBHO 30pieHTOBaHUM He
NULIE Ha CTBOPEHHSA peanbHUX Ta e(EeKTMBHUX NPaBOBMX MEXaHI3MIB AN OOCATHEHHA MeTU
nokapaHHsi (4. 2 ct. 50 KK), ane i mMictuTb Hopmu, WO BigobGpaxatoTb Ta 04HOYACHO BM3HAYalThb
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WNsaXu peanisaudil Ha npakTULi OCHOBHMUX 3acad KpWUMIHOMOriYHOT noniTukn. [doaaTkoBuUM
apryMeHToM 3 LibOro NpuBOAy BUCTYMae iCHytoda B YKpaiHi 3 AaBHixX YaciB (npuHavmMHi, 3 1991
POKY) KpUMiHaNbHO-BUKOHaBYa NpakTuKa, WO CNpsiMOBaHa Ha BUPILLEHHS 3a3Ha4YeHoro 3aBOaHHA
Ha piBHI Mig3akoHHUX HOpMaTUBHO-NPaBoOBUX akTiB. [py UbOMY y UMX MPaBOBUX OXeperiax
Mamke igeanbHO BM3HA4YeHi Ti KOHUEeNnTyanbHi MOMEHTW, WO CKNagawTb 3MICT 3anobiraHHs
JisnbHOCTI, a came: a) ii meTa; 6) 3aBgaHHSA; B) NpUHUMNK; ) 00’ekTn; ') cyO’ekTun; ) iHLWi
3MiCcTOBHI cknagosi [6, ¢. 11-39]. Came ui Ta iHWI yHOameHTanbHi po3pobkn mornm 6 ctaTtu
OCHOBOK Ans BWMAO3MIHM UYMHHOTO KPMMiHaNbHO-BMKOHABYOro 3akoHO4AaBCTBa 3 MNUTaHb
3anobiraHHs 3nodnHam, BpaxoBykoun, WO 3rigHo BuMor cT. 2 KBK Ta piweHHs KoHcTuTyuiiHoro
Cyay Ykpainu Big 9 nunHa 1998 p. Ne 12 — pn/98 (cnpaBa Npo odilinHe TryMadeHHs TEPMiHY
3aKOHOLaBCTBO) MiA3aKOHHI HOPMAaTUBHO-MPAaBOBI akTM He BXOoAATb A0 TUX [IXepesn, LWo
CKrnagalTb 3MICT 3akoHogaBcTBa Oyab-akoi ranysi npasa [13]. Xoya, cnig Bu3HaTH, WO B
HaYKOBIlN NiTepaTypi MOXHa 3yCTpiTM 1 iHWI nigxogn 3 uboro nutaHHa [14, c. 10-15], ane, akwo
BMxoguTh i3 3micty cT. 150 KoHcTtutyuii Ykpainm [15] Ta 3akoHy YkpaiHn «[po KoHcTtutyuinHmi
Cya Ykpainm» [16], BignoBigHO 00 SKMX pilLEHHS 4aHOro opraHy € 060B’sI3KOBMMU 40 BUKOHAHHSA
Ha TepuTopii YKpaiHi € OCTaTOYHUMK i HEe MOXYTb OYTW OCKapXeHi , TO 3a3HayeHy Mno3uuito
Ha3BaTn O6rpyHTOBAHOK HE MOXHA.

Ak nokasano BUBYEHHS BiOMYMX Ta iHWWX Mi43aKOHHUX HOPMAaTUBHO-MPaBOBUX aKTiB
YKpaiHu, WO CTOCYTbCS BUPILEHHA 3aBAaHb MO 3anobiraHH 3nodvHaMm, y Ginblin mipi Ui
NMUTaAHHA pPEryniolTbCA MNPaBOBMMU MKepenamMu, siki HOCATb KOHMIOAEHUiHWIA (3aKpuTui, 3
oBMeXeHUM [OCTYnoMm) XapakTep, WO BUCTyNae OAHIEI0 3 YMOB, Sika HeratMBHO BM/IMBAE Ha
edeKkTUBHICTb peanisauil B KpUMiHanbHO-BUKOHABYIM AiANbHOCTI MPUMHUMMY 3aKOHHOCTI Ta B
uinomy 3aBgaHb y cdepi BUKOHaHHA nokapaHb (HactaHoBa 3 OP[; IHCTpykuis 3 opraHisauii
OXOpOHW, Harnagy i 6e3anekn y BUNPABHMX KOJOHISX; Taka > |HCTPyKUis, WO CTOCYeTbCs
BUXOBHWUX KOMOHIN; iHWi). MpoTe, € 1 BigKpUTI HOPMATUBHO-MPABOBI aKkTW, Yy SIKMX CTBOPEHO
HanexHi NpaBoBi Npoueaypwv i rapaHTii peanisauii y HUX 3MICTy KPMMIHOMOrYHOI NONITUKK, sKi 6
MOFSIM CKNacTu OCHOBY Af9 BUOO3MiHW, 30Kpema, nonoxeHe KBK 3 unx nutanb. MoBa, y nepluy
yepry, BegeTbca npo lNpaBuna BHYTPILHLOrO PO3MNOPSAKY YCTaHOB BUKOHAHHS nokapaHb [17].
Tak, y n. 1 posginy XIX uwux lMpaBun 3asHa4yeHo, WO 3 METO MiATPUMAHHS HaneXHoro
NpaBoMNoOpPsIAKY B YCTAHOBaxX BUKOHAHHA MOKapaHb, NONepe;KeHHs 3rI04MHIB Ta NpaBonopyLUeHb
cepeq 3acymoXeHWX 3[IMCHIETLCA KOMIMMEKC creuianbHUX MnpodinakTmyHMx 3axodis LWoao
BUSABIEHHS, NOCTAHOBKM Ha 00MiK Ta opraHisadii Harnggy 3a ocobamm, CXMNbHUMN A0 BYMHEHHS
npasonopyLweHb.KpiM Uboro, y gaHomMmy nyHkTi [paBun moBa 1ae npo Te, WO BUSABNEHHA Ta
NMoCTaHOBKa Ha NPOdIiNakTUYHUIN OBNIK 3aCymKEeHNX, SKi BUMHUIIM NPaBOMNoOpYyLLEHHA abo malTb
HaMip X BUNHUTN, 34INCHIOETLCA NpaLiBHMKaMM onepaTUBHONO NiApO34iny LUAsSXOM OOCKOHANoro
BMBYEHHA MaTepianis 0coboBUX CnpaB 3acyaKeHUX, NepeBipkM BioOMOCTEN WoA0 X NOBESiHKM B
i3onsATOpax TMMYacoBOro TPUMAaHHS, CriguMx isonsaTopax, 3aknagax OXOpPOHM 340pOB’S TOLLO,
AOKYMeHTaUil, y SKi (IKCYIOTbCA MOPYLLEHHA pexuMy, nepernsgy KopecrnoHAeHUil, a Takox
iHbopMaUii npauiBHMKIB NigpO3A4iniB couianbHO-BMXOBHOI Ta NCUXOMOriYHOI poboTn Ta Harnagy i
Geaneku.

Takum YMHOM, Yy 3a3Ha4veHin HOPMi B CKOHLEHTPOBAHOMY BUMNSAAI 4OCUTb YiTKO Ta TOYHO
BifOBpaXkeHo CyTb i 3MICT KPMMIHOMONIYHOI NOMITUKN, WO MOXHa 6yno 6 BUKNacTu y BUAI OKPeMOoi
ctatti y KBK, npuBiBLIK AiANbHICTE NepcoHany OpraHiB Ta YyCTaHOB BUKOHAHHA MNoKapaHb Yy
BiAMOBIAHICTb 3 BUMOramMu rnpuHUMNY 3aKOHHOCTI.

He MeHW uikaBUMKM Ta METOAOMONMYHO 3HAYUMUMWU Yy KOHTEKCTi AOCHigKyeMOi
npobnematvkn € 1 iHWi nonoxeHHa MNBP YBI. 3okpema, y Tomy X Taku n. 1 posginy XIX
MpaBun roBopuTbCA NPO Te, WO iHAMBIAyanbHa npodinaktuyHa poboTa i3 3acymKeHuMU, SKi
nepebyBaloTb Ha npodinakTMyHMx o6’eKTax, 3OINCHIOETBCH UinecnpsmMoBaHO, MaHOMIPHO,
OndbepeHLUiioBaHO 3 ypaxyBaHHAM OCOBWUCTOCTI NMPaBOMOPYLUHWKA, XapakTepa i CTyneHs Woro
couianbHOI 3aHea6aHoCTi, Hebe3nekn BYMHEHOrO 3M0YUHY Ta iHLWMX O0COBMMBOCTEN, WO MaloTb
3Ha4YeHHA Anga npasBuibHOro BUMGOPY MeToAiB i 3axoais BnnuBy. lNMpu ubOMy, K Ue BUTIKaeE i3
amicty n. 1 posginy XIX MNBP YBIl, y pasi nepeBedeHHA 3acymgXeHoro, skuin nepebysae Ha
npodpinakTyHoMy 06riKy, 0O iHLWOI YyCTAaHOBM BUKOHaHHSA MoKapaHb NpauiBHWK onepaTUBHOMO
nigpo3ainy gonyyae oo noro ocoboBoi cnpasu BiANOBIAHI AOBIAKN-OPIEHTYBaHHS i3 3a3HaYeHHAM
nigctaBn Ta CTPOKY nepebyBaHHA Ha 06niKy.3HATTS 3 NpodinakTu4Horo obniky 34IMCHIETLCH
KOMICIVHO Ha nigcTaBi [OCTaTHIX AaHuX Mpo 3amiHy noBefiHkn 3acymkeHoro. [liarotoBky
MaTepianis Ha 3HATTS 3 NpodiNakTMYHOro 06niKy 34iMCHIOE NpauUiBHMK, ONepaTMBHOrO Niapo3ainy
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3 ypaxyBaHHAM Mpono3uuin npauiBHWKIB Nigpo3Ainis couianbHO-BMXOBHOI Ta MNCUXOSOriYHOI
po6oTu Ta Harnaay i 6eaneku [17].

bes cymHiBy, wo gonosHeHHs1 KBK YkpaiHn 3azHavyeHumn Hopmamu MNBP YBI, He Tinbkn
«y3akoHuno» 6 y noBHiM Mipi gisanbHiCTe nepcoHany OKBC YkpaiHu 3 nuTaHb 3anobiraHHs
3M04nHaMm, ane 1 4o3onuno 6 4oTpMMyBaTMCh Y HOPMOTBOPYIN POBOTI BUMOT 1 iHLUMX NPUHLMNIB
(BepxoBeHCTBa MpaBa; NOriYHOCTI; TEXHIYHOI gocKoHanocTi Towo) [18, c. 212-213].Takun nigxig
Ma€e CBOIX NPUXMIbHUKIB cepen HaykoBuiB. Tak, psag i3 Hux HebeanigctaBHO MPOMOHYHTh
aonoBHUTM KBK YkpaiHn rnaBoto 19-1 «3anobiraHHA BUMHEHHIO HOBMX 3MTOYMHIB 3aCyKEHUMMWY,
y SKi BU3HAUUTK: @) KaTeropii 3aCygXeHux, Lo MalTb 6paTncb Ha npodinakTnyHui obnik; 6)
NpaBoOBi HACMiOKN Takoi OIANbHOCTI NepcoHarny KOSOHIN; B) BUAM i Mexi npaBo obOMexeHb ans
Takoi kaTeropii 0ocib; r) npuHUunM npodinakTuku; T.iH. [6, ¢. 108]. Mpn UbOMY, apryMeHTyun
CBOIO MO3WLi0, BOHM 3a3HavyaloTb, L0 BU3HAYEHHS Y KPUMiHANbHO-BUKOHABYOMY 3aKOHOAABCTBI
YKpaiHM 3a3Ha4yeHoro IiHCTUTYTY npaBa OOYMOBMNEHO, MO nepule, HAasBHICTIO aHamnoriyHmMx
MexaHiaMiB peanisauii noro 3aBgaHb LWOOO OCHOBHUMX 3acobiB BMMpaBrieHHs i pecouainisauii
3acygkeHux (rnaea 16 KBK «Pexum y konoHiax Ta 3acobm ix 3abeaneyeHHs»; rmaea 18 «[paus
3acymkeHnx [0 nos3baBneHHs Boni»; rmaea 19 «BuxoBHMI BRAMB Ha 3acymkKeHux Ao
no3baeBneHHs BOMiy; iH.), a, No-gpyre, NPMBEAEHHAM iCHYHOUOI NPAKTUKN NPOMINakTUKN 3N0o4MHIB
B YBI1 y uiTKy BignoBigHicTb 3 BUMoramu ct.cT. 19, 63 KoHCTUTyUiT YKpaiHK, BignoBigHO A0 SAKUX
NpaBoOOMEXEHHS LLOAO 3aCyPKeHUX MakTb BBOAMTUCH NMLIE Ha NigCTaBi 3aKOHYy Ta BUPOKY
cyay, a He 3rigHO BiAOMYMX HOPMaTUBHO-NPAaBOBMX akTiB YKpalHW, WO Mae Micue y TenepiLlHin
yac [6, c. 108].

Y Uinomy MOro4kyluucb 3 TakOK MO3uUielo, cnif 3asHayuTh, WO 3anponoHOBaHi
Bngo3miHn KBK norivHo ©yno 6 Buknactm y 3aranbHini 4acTuHi uboro Kogekcy, LWnaxom
OOMOBHEHHS i, 30Kpema, rmnaeoko 4-1 «[isnbHICTb OpraHiB Ta yCTaHOB BMKOHAHHSA NMokapaHb Mo
3anobiraHH0 3noYMHam», Nosasik peanisauisi 3anobikHOT PYHKLUIT y cdepi BUKOHAHHA NoKapaHb
nepeabavae npodinaTkMYHUA BNMB Ha BCi KaTeropii 3acymkeHux (K 4o nokapaHb, NOB’A3aHUX
Xarnb, 3aKkoHOoA4aBeLlb NiWoB (i Us TeHOEeHLUiss NPOOOBXKYETLCA N Y CbOrOAEHHI) MNO-iHLWOMY LUMAXY,
a came: po3Lmnprooymn No o6’emy npasa 3acympkeHux (Lo, 3BMYaiHO, BapTO MNiATpMMaTKh 3 ornsay
MiXKHapO4HO-MPaBoOBMX BUMOr Ta 3060B’si3aHb YKpaiHu y uin cdepi gianbHocTi [19]), aBTOpPU
3aKOHOMPOEKTIB OAHOYACHO 3BYXXYHOTb MOBHOBAXEHHSI NepPCOHany OpraHiB Ta yCTaHOB BMKOHAHHS
nokapaHb, LO CTOCYOTbCA [LiAfbHOCTI NO 3anobiraHHO 3fo4YnMHaM i NPaBOMOPYLLEHHSM.
Moka3oBoto y LbOMy ceHci € 4. 5 cT. 8 KBK «OCHOBHI npaBa 3acymxeHunx», y 9K 3a3HayeHo, Lo
3a00pOHSETbCA MNEepepuBaHHA CHY 3acymKeHuMX ONnd 3OINCHEHHS MEepeBipkM  HasiBHOCTI
3acyKeHnx, nosasdk came BiOCYTHICTb OCTaHHIX Ha cnasnbHUX MIiCLAX, 30KpeMa y HiYHUIA Yac, AK
nokasye npakTuka, sIKk NpaBwuSio, MOB’A3aHa i3 BUMHEHHSAM OCTaHHIMW PISHOMAHITHUX 3MO4YMHIB
(nigrotoBka 40 BTeYi 3 Micub NO30aBNeHHs BOMi; BXWBaHHA ankoroflbHUX HanoiB abo
HapKOTUYHMX 3acobiB; OpraHisais 3MOYMHHOIO YrpynyBaHHs; T. iH.) [20, c. 183-2410]. 3Bu4aiHo,
i B gaHin cutyauii HeobXigHO MNoroAuTUCH i3 3aKOHOOABUEM, 3a3Ha4yeHi nepesipkn MarTb
NPOBOAUTUCL MNPV HAsIBHOCTI AOCTATHIX MiOCTaB He TifMbKM LLOAO OKPEMO B’A3KMX OCiO, siKi
3Haxo4ATbCA Ha NPodiNakTU4YHOMY 061Ky .

BucHogokK. Taknm 4YMHOM, BUXOOSYM 3 MPUBEOEHOro aHanisy, cnig sumsHatu, wo 6es
3aKpinfeHHss Ha piBHI 3aKOHY NpPaBOBUX MeXaHi3MmiB peanis3auil 3aBgaHHsa no 3anobiraHHo
3rno4YnHam 3 60Ky 3acymKeHUX, a TaKoX BM3HAYEHHA ePEKTUBHMX NPABOBUX rapaHTin AisnbHOCTI
nepcoHany OKBC YkpaiHu 3 uMx nutaHb, €qEeKTUBHICTb OCTaHHIX Oyae HU3bKOK Ta AOCUTb
3aTpaTHOK Yy 3B’A3KY 3 BIiACYTHICTIO HanexHuX pecypciB, 3acobiB i MOXIMBOCTEN MPaBOBOrO
Xapakrepy.
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SOME SUBSTANTIAL ELEMENTS OF THE SAFETY ACTIVITIES OF THE STAFF OF THE
STATE CRIMINAL-EXECUTIVE SERVICE OF UKRAINE

J. LIHOVICKIY

Statement of the problem. One of the tasks that are defined in the criminal-Executive
legislation of Ukraine, in particular article 1 of the Executive Penal code (hereinafter WHC) is to
prevent the Commission of new criminal offences by convicts. Similar job is defined in part 2 of
article 50 of the Criminal code (criminal code), article 104 of KVN "Operatively-search activity in
colonies" and in article 1 of the Law of Ukraine "On operational-investigative activity[1]. However,
as evidenced by the results of special studies [2] and the official statistics [3], the implementation
of criminal Executive activity of this task is low and is ineffective, because every year the convicts
in the prison making between 400 (up to 2014) 200 (present) of re-offending, and to remove or
repayment of a criminal record in the order in articles 89-91 of the criminal code of Ukraine —
recurrent manifestations of these persons in the General structure of crime each year is almost
20% (in 2013. — 19,9%; 2014 — 19.6% for 2015 — 19,1%) [4].

As stated in the course of this study, one of the reasons, affects the effectiveness of
preventive activities in the State criminal Executive service (DCAF), Ukraine is the lack of
adequate legal mechanisms and guarantees to ensure that the tasks of crime prevention at the
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legislative level. The solution of this problem is due to the fact that according to the requirements
of paragraph 14 article 92 of the Constitution of Ukraine the activity of organs and establishments
of execution of punishments (UIN) is determined exclusively by laws.

Thus, a current applied problem that requires enhancing scientific research in the
specified direction and increase the overall efficiency of preventive activity in Ukraine DCAF.

This circumstance led to the choice of the topic of this research article and identified its
main task is to develop a set naukovovirobnicha of measures aimed at improving the prevention
of new crimes by convicts.

The state of research. The scientific literature has shown that actively and fruitfully
developing issues related to the prevention of crimes in Ukraine DCAF engaged in such scientists
as: A. M Bandurka, V.A.Badiru, I. G. Bogatyrev, A. M. Dzuza, T. A., Denisova, A. G. Kolb, I. M.
Kopotun, V. J. Konopelski, A. M. Litvinov, A., Stepaniuk, V. M. Trubnikov, I. S. Yakovets and
other researchers, the work which made up the methodological basis for the preparation of this
scientific article.

Summary of the main provisions. As shown by the results of this study, the current
legislation of Ukraine which regulates the issues of execution and serving of sentences there is
no legal provision regarding identification of the causes and conditions that contributed to the
Commission of crimes for which convicts were brought to criminal responsibility, with the
exception of the provisions in part 1 of article 104 KVN, according to which one of the main
objectives of operational-investigative activity (OSA) in the colonies is finding and fixing evidence
about the illegal activities of individuals and groups with the aim of investigating the conditions
conducive to the Commission of crimes and other offences [5]. At the same time, as rightly came
to the conclusion a number of scholars, achieve the purpose of correctional resouce impact on
the personality of the convict (p. 1,2, article 6 of the WHC) without a deep study of the
determinants of the previous criminal behavior objectively leads to the necessity of such activities
[6, p. 106], at least at the level Sahalinenergo prevent crimes. Particularly relevant is this job
based on the content recognized criminological tenets concerning the solution of the designated
problems, namely, the General prevention of crimes is determined by a uniform system of
legislation, practices and consciousness of individuals who experience its impact. However, it
would be wrong overall prevention to treat only as specified above concept because it amounts to
a system of preventive measures of economic, social, ideological, cultural and organizational
nature, aimed at developing the economy and improving people's well-being, cultural enrichment,
strengthening the rule of law, creating favorable conditions of life of all citizens [7, p. 64].

Without a doubt, that in the same direction should be realized in the norms of criminal-
Executive legislation of Ukraine and criminological policy as a form of expression policy
objectives in the sphere of fight against crime, constituent elements which are the types of
policies, given that policy in the sphere of fight against crime draws on the General theory of
crime fighting, which first put forward the task of crime prevention (not reaction, as it is in modern
legal [8] and [9] sources) as the most promising direction in solving the problems of low level and
the achievement of positive changes in its dynamics [10, p. 211].A similar path was followed by
some foreign criminologists. So, M. Tops, reasonably believes that the requirement for the
prevention of crime extends the criminal policy in the first place and emphasized with particular
force [11, p. 223], for otherwise, as rightly observes E. Bufa can be reached the benefits of the
punishment to all other means of fighting crime and even turning it into a fetish [12, p. 136].

From these considerations and based on the content of applied problems related to the
prevention of crimes and offences in bodies and institutions of execution of punishments of
criminal-Executive legislation of Ukraine (article 2 of the WHC) is objectively focused not only on
the creation of real and effective mechanisms to achieve the objectives of punishment (part 2 of
article 50 of the criminal code), but also contains provisions that simultaneously reflecting and
defining ways of implementing the basic principles of criminological policy. An additional
argument for this reason acts existing in Ukraine since long time (at least since 1991) of the
criminal Executive practice, aimed at the solution of this problem at the level of subordinate
normative-legal acts. Thus in these legal sources is almost perfectly defined those conceptual
moments that make up the content of prevention activities, namely: a) objective; b) objectives; C)
the principles; d) the objects; g) subjects; d) other aspects [6, p. 11-39]. These and other
fundamental developments could be the basis for modification of the current criminal-Executive
legislation on the prevention of crime, given that, in accordance with the requirements of article 2
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of the WHC and the decision of the constitutional Court of Ukraine dated July 9, 1998 Ne 12 —
RP/98 (case on official interpretation of legislation) and subordinate normative legal acts are not
included as sources that make up the content of the legislation any branch of law [13]. Although,
it should be recognized that in scientific literature one can find other approaches on the matter
[14, p. 10-15], but, judging from the content of the article. 150 of the Constitution of Ukraine [15]
and the law of Ukraine "About the constitutional Court of Ukraine" [16] according to which the
decisions of this body are binding on the territory of Ukraine are final and cannot be challenged ,
the specified position can not be called reasonable.

As shown by the study of departmental or other sub-legal acts of Ukraine concerning the
tasks to prevent crimes, to a greater extent these issues are governed by legal sources, which
are of a confidential (closed, restricted) nature, which is one of the conditions, which negatively
affects the efficiency of implementation in correctional activities of the principle of legality and
General tasks in the sphere of execution of punishments (Manual ORD; instruction on
organization of guard supervision and security in correctional colonies; the same instruction with
regard to educational colonies; others). However, there are open regulatory legal acts that have
established the appropriate legal procedures and safeguards implementing them in the content of
criminological policy, which could be the basis for modifications, in particular the provisions of
KVN of these issues. This, in turn, leads to internal Regulations of penal institutions [17]. Thus, in
p. 1 of section XIX of these Regulations provided that in order to maintain proper law and order in
penal institutions, prevention of crimes and offenses among prisoners carried out a complex of
preventive measures for the identification, registration and organization of the supervision of
persons likely to commit offences.In addition, in this clause refers to the fact that the identification
and registration of preventive records of convicted offenders or intending to commit, is the
employees of the operational units through a thorough study of the materials of the personal
Affairs of convicted background check regarding their behavior in detention centres, prisons,
health care institutions, documentation, which are recorded violations of the regime, viewing
correspondence, and information of employees of divisions of socio-educational and
psychological work supervision and security.

Thus, this norm is concentrated in a sufficiently clear and accurately reflected the essence
and content of criminological policy that could be presented in a separate article in the WHC,
leading the activities of the personnel of bodies and establishments of execution of punishments
in accordance with the requirements of the principle of legality.

No less interesting and methodologically important in the context of docum perspective,
there are other provisions of the ISD the win. In particular, in the same paragraph 1 of section XIX
of the Rules States that the individual preventive work with convicts who are on the preventive
objects that is deliberately, systematically, differentially taking into account the personality of the
offender, the nature and extent of its social neglect, danger of the crime committed and other
features of importance for the correct selection of methods and interventions. In this case, as it
arises from the content p. 1 section XIX TACs win, in case of transfer of the convicted person
consisting on the preventive account in another institution of corrections employee operational
unit attaches to an individual file corresponding to reference-orientation, indicating the reason and
duration of stay.Removal from the preventive account is the Commission on the basis of sufficient
data on the replacement behavior of the convicted person. Preparation of materials for removal
from the preventive account be exercised by operational unit, taking into account proposals of
employees of divisions of socio-educational and psychological work supervision and safety [17].

No doubt that the addition of KVK of Ukraine, these standards are TACs win, not only
"legalized” to the full extent of the activities of the DCAF staff of Ukraine on the prevention of
crime, but would stick to the legislative work requirements and other principles (the rule of law;
logic; technical excellence, etc) [18, p. 212-213].This approach has its supporters among
scientists. So, a number of them reasonably propose to add KVN of Ukraine Chapter 19-1
"prevent the Commission of new crimes by convicts,"” which determine: a) the categories of
prisoners should be taken on the preventive account; b) legal consequences of such activities of
the personnel of colonies; C) the types and boundaries of right restrictions for this category of
persons; d) the principles of prevention; etc. [6, p. 108]. In this case, arguing their position, they
note that the definition in the criminal-Executive legislation of Ukraine specified the Institute of law
is based, firstly, the presence of similar mechanisms for the implementation of its tasks in relation
to fixed assets corrections and resizes convicts (Chapter 16 of KVN "the Regime in colonies and
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their means of support"; Chapter 18 "the Labour of persons sentenced to imprisonment"; Chapter
19 "the Educational influence on persons sentenced to incarceration”; etc.), and, secondly,
bringing the current practice of crime prevention in ITU in strict accordance with the requirements
of articles 19 and 63 of the Constitution of Ukraine, according to which pravoobladanie convicted
should be imposed only on the basis of the law and the sentence of the court, and not by
departmental normative-legal acts of Ukraine, which is currently the case [6, p. 108].

Generally agreeing with this position, it should be noted that the proposed modification of
the WHC it would be logical to put in the General part of this Code by supplementing it, in
particular, Chapter 4-1 "the Activities of bodies and institutions of execution of punishments on
the prevention of crime", because the implementation of safety functions in the sphere of
execution of punishments provides for profilattici influence on all categories of prisoners (as to
penalties involving deprivation of liberty, and concerning those that are implemented in the form
of isolating them from society). Unfortunately, the legislator went (and this trend continues in the
present), in another way, namely by expanding the scope of the right of convicted persons
(which, of course, worth supporting, taking into account international legal obligations and
commitments of Ukraine in this field [19]), the authors of the bills at the same time narrow the
authority of the personnel of bodies and establishments of execution of punishments concerning
the prevention of crimes and offences. Indicative in this sense is part 5 of art. 8 KVN "Basic rights
of prisoners", which indicates that it is prohibited to interrupt the sleep of convicts to check for the
prisoners, because the absence of the latter in places, particularly at night, as practice shows,
usually associated with the latest commit various crimes (preparing to escape from prison; the
use of alcoholic beverages or narcotic drugs; organization of a criminal gang; etc.) [20, p. 183-
2410]. Of course, in this situation it is necessary to agree with the legislator, the test should be
conducted when there are sufficient grounds, not only relatively viscous separate persons who
are on the preventive account.

Conclusion. Thus, based on the above analysis, it should be recognized that in the
absence in the law legal mechanisms for the implementation of tasks to prevent crimes by the
convicts, as well as the determination of effective legal guarantees for the activities of the DCAF
staff of Ukraine on these issues, the effectiveness of the latter is low and is quite expensive in the
absence of adequate resources, means and capabilities of a legal nature.
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