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O NIEKTORYCH ORGANIZACYJNO - PRAWNYCH
PROBLEMACH W ZAPOBIEGANIU DZIALALNOSCI W
ORGANACH I INSTYTUCJACH ODBYWANIA KARY NA UKRAINIE

W artykule omawia sie problemy o charakterze organizacyjno -
prawnym wplywajgce na poziom oraz efektywnos¢ dziatalnosci
personelu organdéw i instytucji odbywania kary w zakresie
zapobiegania popetnianiu nowych przestepstw przez skazanych, a
takze opracowanie naukowo uzasadnionych dziatah w zakresie
udoskonalenia mechanizmu prawnego tych zagadnien.

Stowa kluczowe: zapobieganie przestepstw, personel organéw
i instytucji odbywania kary, pozbawienie wolnosci, sankcja karna,
skazany, przedsiewziecia organizacyjne, przedsiewziecia prawne.

ON CERTAIN LEGAL PROBLEMS OF PREVENTION IN BODIES
AND INSTITUTIONS OF EXECUTION OF PUNISHMENTS OF
UKRAINE

The article is about some problems of legal character affecting
the level and efficiency of the personnel of bodies and establishments
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of execution of punishments on the prevention of new crimes by
convicts, and developed scientifically grounded measures on
improvement of legal mechanism on these issues.

Keywords: crime prevention; personnel of bodies and establishments of execution of
punishments; imprisonment; criminal penalty; the condemned; organizational measures; legal
measures.

NMPO OEAKI OPTAHI3ALIMHO-NMPABOBI MPOBJIEMU 3AMOBNKHOI AIANbHOCTI B
OPIrAHAX TA YCTAHOBAX BUKOHAHHA NOKAPAHb YKPAIHU

B cTaTTi MOBa BegeTbcs Npo Aeski NpobreMn opraHizauiiHo-NpaBOBOro XapakTepy, Lo
BMNNBAKTb Ha piBEHb Ta eMEKTUBHICTb AIANLHOCTI NepcoHany opraHiB Ta YCTaHOB BUKOHAHHSA
nokapaHb Mo 3anobiraHH BYMHEHHID HOBUX 3TMIOYMHIB 3aCy[MKEHUMMU, a TakoX po3pobrieHi
HayKoBO OBI'pyHTOBaHI 3axo4m Mo yAOCKOHANEHHIO NPaBOBOro MexXaHi3my 3 LUMxX NuTaHb

Knro4yoei cnoea: 3anobiraHHs 3ro4MHaM; NepcoHan opraHiB Ta YCTaHOB BUMKOHaHHA
nokapaHb; No36aBrneHHs BOSi; KpUMIHANbHE MOKapaHHSA; 3acCympKEHWUI; OpraHisauinHi 3axoau;
npaBoBi 3axoau.

lMocmaHoeka npo6nemu. OoHUM i3 3aBAaHb Ta OQHOYACHO rOfIOBHOK NpPob6nemoto, Lo
BNIMBAE Ha €e(EKTMBHICTE KPUMiIHANbHO-BUKOHABYO! AIANbHOCTI B YkpaiHi, € 3anobiraHHs
BUMHEHHIO 3MOYMHIB 3 BOKy 3acymxeHux. Lle 3aBgaHHA BuM3HaveHO He nuwe y KpumiHanbHo-
BMKOHABYOMY 3aKOHOOABCTBI YKpaiHu (3okpema, B 4. 1 cT. 1 KpnMiHanbHO-BMKOHABYOro KOAEKCY
(mani — KBK), ane n y 3akoHi nNpo KpuMmiHanbHy BignosiganbHictb (4. 1 c1. 1, 4. 2 cT1. 50
KpuminansHoro kogekcy (KK)), y 3akoHi YkpaiHu «[1po onepaTnBHO-pO3LIYKOBY AisSbHICTb (CT. 1)
[1], a TakoX y nia3akoHHWX HOpMAaTMBHO-NPaBoOBUX akTax (MpaBunax BHYTPILUHBOrO PO3nopsaKy
YyCTaHOB BUWKOHaHHA nokapaHb (MBP YBI1)); iH.) depXaBHOI KpMMiHaNbLHO-BUKOHABYOT CryxX0Ou
(OAKBC) Ykpainu. MNpu uboMy, ik Noka3ano BMBYEHHS 3MICTY 3a3HaueHUX NpaBoOBMX AXeper, y
XKOOHOMY i3 HUX HE BM3HAYEHO AIEBOro MexaHiaMy peanisauii 3aBgaHb 3anobiXkHOI AiSNbHOCTI B
opraHax Ta yCTaHOBaX BUWKOHaHHS, LWO BUKOPUCTOBYETbCA 3acymkeHuMu sk obcTaBuHa, fka
Crpusie BYUMHEHHIO HOBUX 3MOYMHIB Yy XOAi BiabyBaHHS nokapaHb. Tak, y nepiog 3 1991 no 2013
p.p. TiNbKM Y Micuax no3baBneHHsa Bosi uumMm ocobamu BUYMHANMCE A0 400 3M04MHIB LLOPIYHO [2,
c. 107], a B nepiog 3 2014-2016 p.p. — oo 200 3no4unHis [3, c. 3-4].

OTmxe, Yy HasiBHOCTI CknagHa npaktuyHa npobnema, sika notpebye BUPIWEHHA Ha
HayKoBOMY piBHi Ta sika, y CBOI Yepry, obymosuna Bubip ob’ekta i npegmMeTa AOCNIMKEHHS Y LR
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CTaTTi, @ TAKOX X METU i OCHOBHOrO 3aBAaHHA — PO3POOUTN KOMMIEKC HayKO OBrpYHTOBaHWUX
3ax0AiB, CNPSIMOBaHUX Ha YOOCKOHANEeHHS NPaBOBOrO0 MexaHi3aMy 3amnobikHOI AisinbHOCTI B
cuctemi IKBC YkpaiHu.

CmaH docnioxeHHsi. Pe3ynbTaT BMBYEHHSI HAyKOBOiI niTepaTypu nokasanu, Lo
3a3HayeHol NpobnemMaTukol y cdepi BUKOHaHHA NoKapaHb OOCUTb aKTMBHO 3aMMaloTbCA TaKi
yueHi, sk: O.M. bangypka, B.A. Bagupa, O.M. Ixyxa, T.A. [leHmucoa, O.I. Kon6, I.M. KonoTyH,
A.X. CtenaHiok, B.M. TpybHukos, C.A. dapeHiok, |.C. AkoBeub Ta iH. [Nopsag 3 unm, He3Baxaroun
Ha NEeBHWUA MacuB HayKOBMX PO3POOOK, AOCi B KOHTEKCTI 3MICTOBHUX €MEMEHTIB KPUMIHOMOTiYHOT
Ta KpMMiHanbHO-BMKOHaBYMX MOMITUK YKpaiHW MUTaHHS 3acCTOCYBaHHA CUNU A0 3acCyKEHUX B
YBI1 He po3rnsgganucb, WO BUCTYNUIIO BUpIlIAribHMM apryMeHTOM Npu BUBYEHHI oO’ekTa i
npegMmeTa AocnigKeHHs Y AaHill HAayKOBIM CTaTTi.

Buksiad oCHOBHUX MOJI0XKEeHb. Sk Nokasanu pesynbTaTi BUBYEHHSA NPaBOBUX AXepen Y
chepi BMKOHAHHSA MOKapaHb, 3HA4YHe Micue Ta 0cobnMBy porib ceped HOPMaTUBHO-NPaBOBUX
akKTiB, LLO PerynioTb NMTaHHSA 3anobikHoi gisnbHocTi B cuctemi KBC Ykpainu, BigirpatoTb Ti i3
HUX, WO € 3aKpUTUMK ONS 3aranbHOro Yynucna cnoxusadie iHpopMaLii, BKAYaUn 3acypKeHuX,
Ta MalTb BIANOBIAHI rpndy TaeMHOCTI abo nNpuaHadeHi Ana cny>K6oBOro KOPUCTYBaHHSA. Y HUX,
30KpeMa, 4YiTKO BU3Ha4YeHi 06’ ekT NpodiniakTMYHOro BrnmBYy, WO MOXHa Oyno 6 BUKopuctaTtu npu
BMPOOGMEHHI 3MiH i JonoBHEHb Yy YMHHUA KBK Ta iHWi 3akoHW 3 o3HadeHoi npobnemaTtukn. Ak
npuknag MoXHa HasBaTu Ti iHpopMaLUinHi AaHi, 3 SKUMW NEPIOANYHO O3HANOMIIOE IPOMALCBKICTb
LleHTpanbHUI opraH BUKOHABYOI Bfiagu, WO peani3ye gep)kaBHy MOMITUKY Yy cdepi BUKOHAHHSA
nokapaHb (4. 1 ct. 11 KBK) (Ha gaHun yac — ue MiHicTepcTBO toCTUUIl YKpaiHu). 30okpema, Ha
KiHeub 2016 poKy y BUNpaBHUX KOMOHIAX YKpaiHu Ha npodinaktuyHmx obnikax nepebysano:

1) 3 tnc. 463 ocobu, sKi BiGQHOCUNMCH OO 3MICHUX MOPYLUHWUKIB pexumy BigOyBaHHS
nokapatHsi (ct. 133 KBK);

2) 580 3acympkeHuX, CXMIbHUX 40 BTeMi;

3) 282 — fo Hanagy Ta 3axonsieHHS 3apyYHUKIB;

4) 647 — 0o 3nicHOI Henokopw;

5) 2 Tuc. 317 — go camory6cTBa abo YNEHOYLUKOLKEHHS;

6) 57 — po BurotoBneHHs 36poi abo BUOYxoBUX NPUCTPOIB;

7) 1 T1mnc. 510 — 0O BUrOTOBIEHHS | PO3MOBCIOAXKEHHA HAPKOTUYHUX PEYOBWH;

8) 440 — Ak opraHizaTopu a3apTHUX irop nig matepianbHy 3auikaBneHicTb [3, c. 3-4].

Mpy UbOMY, K BCTAHOBMEHO B XO4i AAHOro AOCHigKEeHHs, KnacudikauinHUuMM O3Hakamu,
O CTanu NiaACTaBol ANA NOCTAaHOBKM HA NPOMIiNakTUYHMA 06K NEBHMX KaTeropini 3acrnyXeHux
Ha NpakTuui, cTanu:

a) rpuanyHi Kputepil (AK OT: BiAHECEHHSA A0 3MiCHUX NOPYLUHMWKIB 3rigHO 3akoHy (cT. 133
KBK); 3acymxkeHHs 3a BTe4y 3 Milub NonepeaHboro yB'si3HEHHS1 Yn Micub no3basneHHs Boni (CT.
393 KK); npuTarHeHHs [0 KpuMMiHanbHOI BIANOBIAANbHOCTI 3@ HE3aKOHHE BXWMBAHHA |
PO3NOBCIOOKEHHS HAPKOTUYHKX 3acobiB (cT.cT. 307, 309, 314 KK); iHwwi);

6) couianbHO-NCUXONOriYHI KpUTEPIT (CXMIMBHICTL A0 Hanady Ta 3axonfeHHs 3apy4YHUKIB;
CXWUMbBHICTb 40 3MiCHOI HENOKOPW; iHLUI);

B) KpMMiHanbHO-BUKOHaBYi kpuTepii (6e3 03HaK IpUANYHOrO CNpsMYBaHHS) (CXWUNbHICTb
00 opraHizauii asapTHUX irop nig martepianbHy 3auikaBeHICTb; CXUSTbHICTb 0O BUFOTOBMEHHS
36pol, CNUPTHUX HaNOIB; T. iH.).

BpaxoByloun 3a3HadeHi MNpakTUYHI  NigxoouM Ta Kepyluyucb BUMOramu MpUHLMNY
3aKOHHOCTI B AiANbHOCTI MEepCoHasny opraHiB Ta yCTaHOB BUKOHAHHS MOKapaHb, MOXHa 6yno 6 CT.
104 KBK 4OMOBHUTK YaCTUHOK TPETHOK HACTYNHOMO 3MICTY:

«na peanisadii 3aBgaHb NoO 3anobiraHHO 3M04YMHaAM Yy KOMOHISX afMiHicTpauis uux
KPMMiHanNbHO-BMKOHABYMX YCTaHOB BMpasi BuM3Hadatv OG’€KTU NpoinakTMyHOro BMAMBY Ta
3gincHioBaTh nepegbdayveHi 3akoHOM 3axo4m 3 L€ MEeTOH0.

Mopsiaok npoBedeHHs1 3anobiXKHOI AiSiNIbHOCTi B KOJTOHISIX BM3HAYa€ETbCs LEHTpPanbHUM
OpraHoM BMKOHaBYOI BNaaw, Wo peanisye gepXasHy NoniTuKy y cdepi BUKOHaHHS KPUMiHaNbHUX
nokapaHb».

Ak 3 uboro nMpuBoAdYy 3ayBaXKUNM HayKoOBUi, SIKi BUBYalOTb AaHy npobnemartuky, TepMiH
«06’EKT» CniBBIQHOCUTBLCH HE TiNIbKK 3 MIOANHOK SIK 3 PO3YMHOI0 iICTOTOLO, a 1 3 6yAb-AKUM iHLLIMM
dparMeHTOM AianbHOCTI (MpeameToM, npouecoM, nosegiHkow). [pu ubOMy Yy 3aranbHuX
B3aEMO3B’A3kax Cy0’ekT Moxe cTaTtu o0’eKToM, i HaBnaku, ob’ekT — cyb’ekToM. 3okpema,
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BYMHAOYN NPABOMNOPYLUEHHS i 3MOYUHW, 3aCyKEHUN BUCTyNae Ccyb’€KTOM NpaBOBIAHOCWH, a
OGyay4um notepninum Big HUX — ix o6’ekTom[4, c. 114].

Ocb YoMy, B KOHTEKCTi BUPILLEHHS 3aBAaHb MO YAOCKOHANEHHIO 3MICTY KPUMIHOMOriYHOI
NoniTMKM Ta il BigOOpaXKeHHs y KpUMiHaNbHO-BUKOHABYOMY 3aKOHOAABCTBI YKpaiHM, MOBY BapTO
BeCTM y BinbLwin Mipi Npo 06’eKTU, K NPO OCHOBHY UiNb AiANbHOCTI Ta OKPeMO B3ATOro cyb’ekra
NpaBOBMX BIAHOCWH, i CyCNiNbCTBAa, i AepXaBu B Uinomy. binblw Toro, npy Takomy nigxogi 06’ektn
KPUMIHOMONIYHOT NOMITUKA MatoTb YiTKO CNIiBBIAHOCUTUCH 3 06’€KTaMn KpUMiHaNbHO-BMKOHABYOI
NoONiTUKK, SIK NapHi NPaBOBi KaTeropii, Wo cKnagawTb 3MICT 3aranbHOro siBula — MNOSITUKK Y
cepi 60poTbOM i3 3MOUMHHICTIO.

BuBueHHs1 HayKoOBOI niTepaTypu Mokasano, wo A0 06’eKTiB KpUMiHarnbHO-BUKOHABYOI
noniTMkM YkpaiHn ydeHi BigHocaTb [4, ¢. 115-116]:

a) noTepninux Bif 3fI04UHIB, O BM3HAHI TAKUMK Ha MiACTaBi piLUeHHS cyay, sike BCTYNUNo
y 3aKOHHY cuny (Tak, Tinbku y 2014 poui Takmmmn 6yno BusHaHo 83 tuc. (y 2013 p. — 108, 2 tuc.)
di3anyHUX ocib, i3 HMX XiHOK — 36,7 TUC., @ HEMOBHOMITHIX — 2,6 Tuc. [lpu UbOMYy 3aBAaHO
mMaTtepianbHoi wkoan 66,7 tuc. (y 2013 p. 104,5 tuc.) ocib, abo 80,3% (y 2013 p. — 96,6%) Big
KINbKOCTI yCiX NOTepninux Big 3no4unHiB ocib [5, c. 26];

6) cycninbCTBO B LiNIOMY, Y 3B’513Ky 3 MOPYLUEHHAM 3aCypKEHUMM BCTAHOBIIEHUX NpaBuI
CMNiBXUTTS;

B) JepxaBa, sfKka yepes3 TaKy O3HaKy 3SI04MHY, 9K NPOTUMNPABHICTb, BU3HA4a€ y 3aKOHi
BUYEpnHi 06’eKTM MpaBOBOI OXOPOHM Ta BiANoBiAHI dopmu i 3acobu iX 3axucTy, WO Brpasi
3aCTOCOBYBaATW TiflbKM YMNOBHOBAaXEHHI Ha Le [OepXXaBHi opraHuM Ta, B OKpemMux Bunagkax,
rpomagsiHu, 3okpema npu obctaBuMHaXx, siKi BMKNIOYAKOTb 3MOYMHHICTL AistHHA (CT.CT. 36-43 KK
YkpaiHn);

r) NMepcoHan OpraHiB i YCTaHOB BWKOHAHHA nokapaHb (CT. 14 3akoHy Ykpainm «[1po
[epxaBHy KpuMMiHanbHO-BMKOHaBYy cnyx0y YkpaiHuy» [6] Ta cT. 11 KBK); Ha skoro noknageHo
dYHKLIT MO BUKOHAHHIO NOKapaHb;

') iHWi ocobu (disnyHi abo topuanyHi), WO NpPUYETHI OO0 peanisauii BUPOKIB cyadiB, siKi
BCTYNWUNN B 3aKOHHY cuny (MpOoKypopw; NpeaCcTaBHUKN FPOMaACbKMX opraHidauin; 6nunsbki poandi
3aCyoXKeHuX; iH.);

A) 3acymxeHi, siki BigbysatoTb nepeabayeHri B c1. 51 KK YkpaiHm KpyMiHanbHi nokapaHHs
(Tak, N0 gaHux cneuianbHUX JOCNiMpKeHb, Ha KiHeub 2006 poky 3 4acy npuiHATTA Hosoro KK B
YkpaiHi 6yno sacygpkeHo Ginbwe 1 MnH. rpoMmagsH [7, ¢. 162], KinbKicTb skux Ha noyaTky 2016
poKy pocdrna 6inbe 2 mnH [8];

€) KOMWLWLHI 3acyaXeHi, 3BiNbHEeHi Big nokapaHHsA Ta noro BiabyBaHHSA (CT.cT. 75-87 KK), ski
00 3HaTTA Ta noraweHHs cygumocTi (cT.cT. 89-91 KK) abo [o 3akiH4eHHsi CTPOKIB Aii neBHUX
BUAIB AepXXaBHOro npumycy (agmiHictpatvBHuM Harnsg [9]; 3axoau MPUMMYCOBOrO BMXOBHOIO
xapaktepy [10]; Ta iHwi [11].

Taknm YMHOM, BPaxoBYHOUUN 3a3HaYeHi 06’eKTU KpMMiIHANbHO-BMKOHABYOI MOMITUKN, BapTO
BU3HATW, LLO BOHWN HE TiNbKM 3HAX0OATbCS Y TICHOMY AianeKkTM4HOMY B3aEMO3B’A3Ky Ta B3aeMogii
3 06’eKTam KPUMIHOJIOTYHOT MOMITUKM Ta CNiBBIQHOCATLCS MOMXK CODO0 SIK 0COONMBI Ta OANHOYHI
SBUWA, Ae OCOGNMBMMM BUCTYNawTb  came OB’EKTM OCTaHHbLOI i3 3a3HaveHux nonituk. Mpu
TakoMy nigxoai B igeanbHOMY BUMIPI SIK Y 3aKOHOAABCTBI, TaK i Ha nNpakTuui 0yae BigobpakeHa
KpUMIHOMOriYHa nonitTnka Yy cdpepi BMKOHAHHA nokapaHb, a 3MIiCT 3anobikHOI AisnbHOCTI, 3
ypaxyBaHHAM il Pi3HOBUAIB Y KOHTEKCTi MeTW MokapaHHs (3anobiraHHS BYMHEHHIO HOBMX
3M0OYMHIB SIK 3 BOKY 3acympKeHnx, Tak 1 iHwmx ocib (4. 2 c1. 50 KK Ta cT. 1 KBK), 6yae poswmpeHo,
a came: MOXNMBOCTI OpraHiB Ta YCTaHOB BWKOHAHHA nNokapaHb 6yayTb 6inbw edeKkTUBHO
BMKOPUCTOBYBATUCL Y 6OpPOTLOI i3 3MOYMHHICTIO Y CUCTEMI MPaBOOXOPOHHMX OpraHiB YKpaiHw.
3okpema, BXe TpvBanuin nepiog y HaykoBuX gkepenax obrpyHTOBYETbCA nigxig, BignoBigHO A0
SIKOr0 3a3HadeHi [OepXaBHi opraHM BapTO HAZINUTM MOBHOBAXEHHAMMW LOAO BUSBIIEHHS
JeTepMiHaHT nonepeaHbOi 3NOYUHHOT OiANbHOCTI 3aCyMXKeHWX, 3a SKYy BOHM MNPUTArHYTI 0
KpMMiHanNbHOI BigNoBiganbHOCTI Ta BiAbyBalOTb BM3HAYeHi CyooM  BIQNOBIOHI  KpMMiHamMbHi
nokapanHs [4, c. 106].

[na peanisauii 4aHoT Npono3uuii HayKoBLi NPOMOHYTE BUAO3MIHMTK 3MicT CcT. 104 KBK
«OnepaTmMBHO-PO3LLYKOBA AIANbHICTE» LUNAXOM OOMNOBHEHHS il YaCTUHOK TPEeTbOK HACTNyH60ro
3MiCTy:

«3 MeTol 3anobiraHHs 3MoYMHaM onepaTuBHI NiAPO34iNy OpraHis Ta YCTaHOB BUKOHAHHS
nokapaHb CMiNbHO 3 iHWKUMK nigpo3ainamun [JepxaBHOT KpMMiHaNbHO-BUKOHABYO1 Cry6u YkpaiHu
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Ta [OepXaBHMMW oOpraHamn, oOpraHamm MiCLLEBOro CaMOBpPsSAyBaHHA | rpoMaacbKumu
dopmyBaHHsMM Bnpasi 36upat Ta BUKOPUCTOBYBATM Yy BUMNPaBHO-pecoLlianidalitHoMy npoLueci
iHbopMaLilo NPO MPUYUHM | YMOBWN BUYMHEHHS 3ITOYMHIB 3acymMKeHUMM, 3a Siki BOHM BigbyBatoTb
nokapaxHs [4, c. 110].

Y UinoMy NorofXyrunch 3 TaknMm Nigxo4oM Ta BU3HAK4YM NpaBo Ha MOro BNPOBamXKEHHS Y
HOPMOTBOPYY AiANbHICTb, BCE Taku Chif 3BEPHYTWU yBary Ha Te, WO MNpu CyyacHi BUOO3MIHI Ta
OUiHUi onepaTuBHO-po3wykoBoi gdiganbHocTi (OPL), a Takox BBEAEHHA HOBOIO MOPSAKY
3acToCyBaHHA 1 popM, MeToAiB, 3acobiB i pe3ynbTaTiB y KpUMiHanbHOMY MpPOBaKeHi, Lo
BM3HayeHi y YmHHomy KIK, HaBpsia UM MOXITMBOIO € peanisaLia 3a3HayeHol Npono3uLii HaykoBLiB
y mexax cT. 104 KBK.

Ha Hawe nepekoHaHHs, Ginblw edekTnBHO Ta norivHo Taka BugosmiHa KBK moxe 6yTtu
peanizoBaHa y Mexax iHWOI HopMmu uUboro Kogekcy, a came —LUNsXOM [JOMNOBHEHHHA CT. 95
«TpmaHHA 3acympKeHnx 4o no3baBneHHs BONi B iNbHULI KapaHTUHY, AiarHOCTMKKU i po3noginy»
YaCTUHOKO YeTBEPTOI Takoro 3MiCTy:

«[dnsa 3abe3neyeHHss OTpMMaHHA 06’ eKTMBHOI, MOBHOI Ta BCeGivHOI iHhopMmaLii npo ocoby
3aCyP>KEHOro aAMiHiCTpaLisi KOMOHii BNpaBi BUKOPMUCTOBYBATW iHpOpMaUiNHO-aHaniTU4Hi 6aHkm
JaHMX HWKWX opraHiB depxaBHOI BfagW, OpraHiB MICLEBOro camMoBpsdyBaHHA Ta
NPaBOOXOPOHHUX OpraHiB i cyay».

BucHoeok. OTxe, HeOOXIOHICTb YAOCKOHANEHHs TUX HOPM KPUMiHaNbHO-BUKOHABYOro
3aKOHOLABCTBA, LLO CTOCYETLCS 3MICTYy 3anobiKHOI AisNbHOCTI Yy cdepi BUKOHAHHS MOKapaHb,
KPUMIHOMONIYHOT MOJMITUKA, OKPEMI €NneMeHTM Ta MNigXoauM SIKOro HaykoBO OOrpyHTOBaHi y Uin
po6oTi, y nepwy 4epry, obymosneHa notpeboto y cuctemaTmnsadii OAHOTUNHNX NPaBOBIGHOCUH (Y
OaHOMYy BUNagKy — TUX, LLO CKnagatlTbcda y cdepi 60poTbbu i3 3MOUYNHHICTIO) Ta NiABULLEHHAM
€(OEeKTUBHOCTI X OiN Y IOPUANYHIN, 30KpeMa KpUMiHanbHO-BMKOHABYIN, NpakTUUi, WO € OgHIelo i3
HanbinbL akTyanbHMx npobnem npaBoBoi cuctemn Ykpainm [12, c. 5-6].

Taknin BUCHOBOK, KpiM LIbOro, IPYHTYETBCHA Ha LOKTPUHANbHUX NONoXeHHsx KoHuenuii
PO3BUTKY KPUMIHOMOrIYHOT Haykn B YKpaiHi, sika po3pobneHa Ta 3atBepmxkeHa KoopanHauitHum
Gtopo npobnem kpumiHonorii HauioHanbHOT akageMii npaBoBux Hayk YKpaiHu e y 6epesHi 2002
poky [13] Ta sika Mae cTaTu MeTo4ONOrMYHUM NigrpyHTaM ana po3pobkun KoHuenuii peanisadii y
3aKOHOOABCTBI Ta Ha MpaKkTULi KPUMIHOMOMYHOT NONITUKM YKpaiHW, Ha WO HanonaratoTb AesiKi
pocnigHuku [4, c. 109].

3asHaveHui nigxig, 6e3 cymHiBy, He TiflbkM OO3BONUTbL MiABULLMTK piBEHb 3anobiKHOT
AiSANbHOCTI Yy cdepi BUKOHAHHSA NoKapaHb, anen 4O3BONUTb NO-HOBOMY NI4TV A0 BioOpaXKeHHs
3MICTY KPMMIHOMOrYHOI NOMITUKM y BCIX iHWKX BuAax (KpUMiHaNbHO-NPaBOBOI Ta KPUMiHAIbHO-
npouecyanbHoi) NoniTnkn y cepi 6opoTbbU i3 3MOYMHHICTIO, 9Ka 3anMMae BaxnvBe Micue y
BHYTPILLHIA NONITULI Oep)KaBw, BKIOYaYM NpaBoBY MOMITUKY, Ta ABNAe cobor BUpobLeHy
YKpalHCbKOIO OepXaBol reHeparnbHy IiHilo, WO BM3HA4yae CTpaTerilo, OCHOBHI KOHLenLil,
Hanpsamu, Uini i 3acobu BNAMBY Ha 3MOYUHHICTE LWAAXOM (POPMYBaHHSA KpUMiHAMBHOrO,
KpUMiHanbeHO-NpouecyanbHOro Ta KpUMiHanbHO-BMKOHABYOro 3akOHOOABCTBA, pPeryntoBaHHS
NMPakTUKM 1X 3acCTOCyBaHHS, a TakoX pPO3pobKy W peanisauild 3axodiB, CNpPAMOBaHUX Ha
3anobiraHHa 3novvHam [14, c. 32].

3BnyarHoO (i ue He BMKNMKAE 3anepedeHb), L0 3anponoHoBaHi y Ui poboTi wnsaxu i
3acobu BUpILIEHHS iCHYHOYOT npobnemaTukn € He Bes3cnipHMMK, ane OYEBUOHUMM € N iHLWWIA
dhaKT: TiNbK1 NpU CTBOPEHI HaNeXHMX NpaBoBMX Npoueayp i MexaHiamiB, ski Bigobpaxanu 6 amicT
3anobikHol pianbHOcTi Yy cuctemi [KBC VYkpaiHu, a TakoX rapaHTin peanisauii ix Ha
3aKOHOAABYOMY Ta [MPaKTUYHOMY PIBHAX, BKNOYayM cdepy BUKOHAHHA MNokapaHb i,
eeKTMBHICTb CyTTEBO NIABULLMTLCS, @ OCTaHHA Habyde peanbHUX MoOXnuBocTen y 60poTbbi 3
3MOYMHHICTIO, 30Kpema, 3 i peunamBHUMU NPOosiBaMMU.
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ON CERTAIN LEGAL PROBLEMS OF PREVENTION IN BODIES AND INSTITUTIONS OF
EXECUTION OF PUNISHMENTS OF UKRAINE

Y. NOVOSAD

Statement of the problem. One of the tasks and at the same time the main problem
affecting the efficiency of correctional activities in Ukraine is to prevent the Commission of crimes
by convicts. This job is defined not only in the Criminal-Executive legislation of Ukraine (in
particular, in part 1 of article 1 of the Executive Penal code (hereinafter WHC), but also in the law
on criminal responsibility (part 1 of article 1, part 2 of article 50 of the Criminal code (UK)), the
Law of Ukraine "On operational-investigative activities (art. 1) [1] and in the sub-legal acts (the
internal Regulations of penal institutions (PVR IUT)); etc.) of the State criminal-Executive service
(DCAF), Ukraine. At the same time, as shown by the study of the content of these legal sources,
one of them is not determined an effective mechanism of implementation of the tasks of
preventive activity in the organs and institutions of performance, used prisoners as a factor that
contributes to the Commission of new crimes in the course of punishment. Thus, in the period
from 1991 to 2013 only in places of deprivation of liberty of these persons were committed 400
crimes every year [2, p. 107], and in the period from 2014-2016 gg — 200 crimes [3, p. 3-4].

So, in the presence of a complex practical problem that needs solving at a scientific level
and which, in turn, led to the selection of the object and subject of the research in this article, as
well as their purpose and the main task — to develop a set of evidence-based interventions aimed
at improving the legal mechanism of the safety activities in the system of DCAF Ukraine.

The state of research. The results of the study of scientific literature showed that the
specified issues in the field of corrections is quite actively engaged in such scientists as:
A. M. Bandurka, V. A. Badiru, A. M. Dzuza, T. A. Denisova, A. G. Kolb, I. M. Kopotun,
A. H. Stepanyuk, V. M. Trubnikov, S. Y. Farenyk, I. S. Yakovets, etc. Along with this, despite
some array of scientific developments, still in the context of the substantive elements of
criminological and criminal Executive policy of Ukraine question the use of force against convicts
in the IUT considered that made the decisive argument in the study of the object and subject of
research in this scientific article.
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Summary of the main provisions. As shown by the results of the study of legal sources
in the field of corrections, important place and special role among the legal acts regulating the
issues of prevention in the system of DCAF Ukraine play those that are closed to the total
number of users of the information, including the convicts, and have the appropriate security
classifications or are restricted. They, in particular, clearly defined objects of the prophylactics
that could be used in making changes and additions to the existing KVN and other laws on the
designated topic. As an example we can mention the information data, which periodically
introduces to the public the Central Executive authority that implements state policy in the sphere
of execution of punishments (paragraph 1 of article 11 of the WHC) (currently the Ministry of
justice of Ukraine). In particular, at the end of 2016 in correctional colonies of Ukraine on
preventive supervision was: 1) 3 463 thousand persons who belonged to a persistent violator of
the regime of serving punishment (article 133 KVN); 2) 580 convicts prone to escaping; 3) 282 —
before the attack and hostage-taking; 4) 647 — up to willful disobedience; 5) 2 317 thousand — up
to suicide and self-harm; 6) a 57 — to the manufacture of weapons or explosive devices; 7) 1
thousand 510 — manufacturing and distribution of narcotic substances; 8) 440 — as the organisers
of gambling games under the material of interest [3, p. 3-4]. In this case, as established in the
course of this study, the classification features that have become the basis for statement on the
preventive account certain categories honored in practice were: a) legal criteria (as: assignment
to the worst offenders according to the law (article 133 KVN); conviction for an escape from the
power of the pre-trial detention or places of imprisonment (article 393 of the criminal code);
criminal liability for illegal use and distribution of narcotic drugs (article 307, 309, 314 criminal
code); other); b) social and psychological criteria (propensity to attack and hostage-taking;
tendency to willful disobedience; other); in) of the criminal Executive criteria (without evidence of
legal directions) (penchant for gambling under a material interest; a tendency to the production of
weapons, alcoholic beverages; etc.).

Given these practical approaches and guided by the requirements of the principle of
legality in the activities of the personnel of bodies and establishments of execution of
punishments, could be V. 104 KVN adding part of the third following content:

"To implement the tasks of prevention of crimes in the colonies the administration of such
penal institutions have the right to determine the objects of preventive impact and implement
measures provided by law for this purpose.

The procedure of conducting preventive activities in the colonies is established by Central
Executive authority that implements the state policy in the sphere of execution of criminal
penalties".

How about this noticed by scientists who study this issue, the term "object" refers not only
to man as a reasonable being, but also with any other fragment activity (object, process,
behavior). Thus, in General the relationship the subject can become object and Vice versa, the
object — subject. In particular, committing offences and crimes, the convicted person is the
subject of legal relations, and as victims they target[4, p. 114].

That's why, in the context of solving problems to improve the content of criminological
policy and its reflection in the criminal-Executive legislation of Ukraine, it is worth to a greater
extent about objects as the primary purpose of the activity and the individual subject of legal
relations, society, and the state as a whole. Moreover, with this approach, the objects of
criminological policy should clearly pavarottis with objects of penal policy, as a pair of legal
categories that make up the content of the General phenomenon of policy in the sphere of fight
against crime.

The scientific literature has shown that objects of penal policy of Ukraine scientists refer to
[4, pp. 115-116]:

a) victims of offences established on the basis of a court decision that entered into legal
force (so, only in 2014 it was recognized as such 83 thousand (in 2013. — 108, 2 thousand)
individuals, of them are women and 36.7 per thousand, and the minor — 2.6 million While damage
to 66.7 million (in 2013. 104,5 million), or 80.3% (2013. — 96,6%) of all victims of crimes
individuals [5, p. 26];

b) society as a whole, in connection with the violation of prisoners the established rules of
the hostel;

C) the state, which through this characteristic of the crime wrongfulness, specifies in the
law the exhaustive objects of legal protection and appropriate forms and means of their
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protection, who are entitled to use only the authorised state bodies and, in some cases,
individuals, including in circumstances which exclude criminality (articles 36-43 of the criminal
code of Ukraine);

g) the staff of bodies and institutions of execution of punishments (article 14 of the Law of
Ukraine "On State criminal-Executive service of Ukraine" [6] and article 11 KVN); who is
entrusted with the execution of the punishment;

a) other persons (natural or legal) who are involved in the implementation of judgments of
the courts entered into legal force (prosecutors, representatives of public organizations; close
relatives; etc.);

d) convicted persons who are serving under article 51 of the criminal code of Ukraine
criminal penalties (so, according to specialized studies, at the end of 2006 since the adoption of
the new criminal code in Ukraine was convicted of more than 1 million citizens [7, p. 162], the
number of which in early 2016 reached more than 2 million [8];

e) former prisoners, released from punishment and serving it (articles 75 to 87 of the
criminal code), who prior to the withdrawal and repayment of a criminal record (articles 89-91 of
the criminal code) or until the expiration of certain kinds of state coercion (administrative
supervision [9]; the compulsory measures of an educational nature [10]; and others [11].

Thus, considering these objects of penal policy, we should recognize that they not only
are in close dialectical relationship and interaction with the objects of criminological policy and
relate to each other as a unique and solitary phenomenon, where a special act that the objects of
the latter policies. In this approach, the ideal dimension in law and in practice will be reflected
criminological policy in the sphere of execution of punishments, and the content of preventive
activities, taking into account its variations in the context of the objectives of punishment
(prevention of new crimes as prisoners and other persons (part 2 of article 50 of the criminal code
and article 1 of the WHC), will be expanded, namely: the possibility of the bodies and institutions
of execution of punishments will be used more effectively in fighting crime in the law enforcement
system of Ukraine. In particular, for a long period in the scientific literature substantiates the
notion that these government bodies should be empowered to identify the determinants of prior
criminal activity of convicted persons for which they prosecuted and are serving certain court the
appropriate criminal penalties [4, p. 106].

To implement this proposal, scientists propose to modify the content of article 104 of KVK
"Operatively-search activity" by supplementing a part of the third HacTnyH60r0 follows:

"To prevent crimes of the operational units of the bodies and institutions of execution of
punishments in conjunction with other units of the State criminal-Executive service of Ukraine and
the state bodies, local authorities and public formations have the right to collect and use in
correctional ressaca process information about the causes and conditions of committing crimes
convicts, for which they are serving a sentence [4, p. 110].

Generally agreeing with this approach, and recognizing the right to its implementation in
norm-setting activities, should pay attention to the fact that the modern modification and
evaluation of operational-investigative activity (OSA) as well as the introduction of a new order of
application of forms, methods, means and results in criminal proceedings, which are defined in
the current criminal procedure code, it is hardly possible to implement this proposal scientists in
the framework of article 104 of the WHC.

In our opinion, more effectively and logically, such a modification KVK can be
implemented in the framework of other norms of this Code, namely, by supplementing article 95
"the Holding of persons convicted to deprivation of liberty in the area of quarantine, diagnostics
and distribution" part of the fourth following content:

"To ensure impartial, full and comprehensive information about the personality of the
convict, the prison administration has the right to use information and analytical data banks of
other bodies of state power, bodies of local self-government and law enforcement agencies and
the courts."

Conclusion. Therefore, the necessity of improvement of norms of criminal Executive law,
as to the content of preventive activity in the sphere of penal, criminological policy, the individual
elements and approaches which are scientifically proved in this work, primarily due to the need
for an inventory of the same type of legal relations (in this case — those that develop in the fight
against crime) and the efficiency of their actions in law, in particular criminal Executive practice,
which is one of the most urgent problems of legal system of Ukraine [12, p. 5-6].
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This conclusion, furthermore, is based on the doctrinal principles of development of
criminological science in Ukraine, which was developed and approved by the Coordinating
Bureau on problems of criminology Academy of legal Sciences of Ukraine in March 2002 [13] and
which should become the methodological basis for the development of the Concept of
implementation in law and practice of criminological policy of Ukraine, as insisted by some
researchers [4, p. 109].

This approach will not only allow to increase the level of preventive activity in the sphere
of execution of punishments of the alleys will allow a new approach to displaying the content of
criminological policy in all other types of (criminal law and criminal procedure) policy in the sphere
of fight against crime, which occupies an important place in the internal politics of the state,
including legal policy, and is a produced by the Ukrainian government the General line that
defines the strategy, main concepts, orientations, objectives and means of influence on crime by
shaping the criminal, criminal-procedural and criminal-Executive legislation, management
practices, and the development and implementation of measures aimed at the prevention of the
offences [14, p. 32].

Of course (and not contested) that the proposed in the present work, the ways and means
of solving the existing issues are not indisputable, but the obvious is another fact: only when you
create proper legal procedures and mechanisms that would reflect the contents of the warning
activities of the DCAF system of Ukraine and guarantees of their implementation at the legislative
and practical levels, including the sphere of execution of punishment, its effectiveness will
increase significantly, and the latter will enter the real possibilities in the fight against crime, in
particular, with its recurrent manifestations.
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