KNOWLEDGE*EDUCATIONLAWMANAGEMENT N4 (16) 2016

POJECIE ORAZ ZNACZENIE PRAWA DO OSWIATY
SKAZANYCH NA KARE POZBAWIENIA WOLNOSCI

W artykule naukowym autor przedstawia pojecie oswiaty i jego
aspekt historyczny oraz przeprowadza analize utrwalenia tego pojecia
w ustawodawstwie. Zaprezentowane pojecie "o$wiata skazanych", na
chwile obecna, nie jest odzwierciedlone w zadnym normatywno -
prawnym akcie Ukrainy. Przeanalizowano prawa i obowigzKi
skazanych na kare pozbawienia wolnosci w zakresie realizacji ich
prawa do ksztafcenia.

Stowa kluczowe: o$wiata, o$wiata skazanych, zaktad Oksana Shevchenko

enitencjarny, prawo skazanych do os$wiaty.
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The provisions of the article, the author reveals the concept of
education in its historical perspective and analyzes the legislative
embodiment of this concept. The concept of "education of prisoners”,
which currently is not defined in any legal act in Ukraine. Analyzed the
rights and obligations sentenced to imprisonment in the realization of
their right to education.
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NOHATTA TA 3MICT NPABA 3ACYOAXEHUX A0 NO3ABJIEHHA BOJ1I HA OCBITY

Y NONOXEeHHAX HayKoBOI CTaTTi, aBTOPOM PO3KPUTO MOHATTA OCBITU B NOrO iCTOPUHHOMY
acnekTi Ta MpoaHanisaoBaHO 3aKOHOAaBYE 3akpinfneHHss gaHoro noHATTS. CdopmMynboBaHO
MOHATTA «OCBITU 3aCyPKEHUX», SKe Ha AaHMN 4YaCc He BM3HA4YeHe Yy XXOAHOMY HOpMaTMBHO-
npaBoBOMY akTi YkpaiHu. [poaHanizoBaHi npaBa Ta 060B’s13Kn 3acymKeHUx 0o no3baBrieHHs Boni
y cdepi peanisauii IXHbOro npaea Ha OCBITY.

Knroyoei crioea: ocBiTa, OCBiTa 3aCyKeHUX, NeHiTeHuiapHi 3aknagun, npaBo 3acymXeHnx
Ha OCBITY.

B ocTaHHi pokm pOepxaBa Bce 4acTiwe nMpuainge ysary OCBIiTi 3acyKeHux [o
nosbasneHHs Boni. Lle MoxHa nodAcHUTM 3 ogHoro GoKy TWM, O NpaBO Ha OCBITY € OAHMM 3
OCHOBHMX HEBIO'€EMHUX KOHCTUTYUiIMHMX MpaB, a rany3b OCBITM BMU3HaHa nNpPiOpUTETOM B
XUTTEQIANBHOCTI rpoMagsaH Ta 3 iHWoro 60Ky - TUM, WO 1M JoTenep iCHytTb MNEeBHI HegOMikn B
npaBoOMy perynioBaHHi i MexaHiaMi peanisauii npaBa Ha OCBITYy ANA AaHoi kateropii ocib i
BUMKOHaHHSA HUMW BiANOBigHNX 0OOB'A3KIB.

3HaYMMICTb OTPUMAHHA 3acymXeHWMM OCBiITM 6eanepeyvHa, OCKINbkM BOHa 34aTHa
nigBuLLYBaTU iX IHTENeKTyanbHUM i KynbTYpHUA piBeHb Ta y B3aemogii 3 iHwWumn 3acobamu
BUMNPaBMEHHS, CMPUATU OOCATHEHHIO Uinen KpUMiHanbHOro nokapaHHs, opmyBaTu MO3UTUBHI
iHTepecn i noTpebu ocib nosbaBneHux BOMi, CNpUATK X pecouianisauii B nepiog BigdyBaHHS
NMoKapaHHsi, CTUMYIOBaTV MPaBOCIYXHAHY MOBEAiHKY, CTBOpKOBATW MnepeaymMoBM ANS YCNiWHOI
ajanTauii 4o XuTTa Ha ceoboai.

OTpyMylouM 3HAHHSA, NOAMHA Mi3HAE CBIT, 3MIHIOE CBOE CTaBSfIEHHS 40 HABKOMMLLHLOMO
cepeposuia. OcBiTa € CTUMyNSTOPOM PO3BUTKY ocobuctocTti. B gaHum yac B niTepaTtypi
KaTeropito «OCBiTa» NPUUHATO CNpUMAaTK B Pi3HUX 3HaA4YeHHsX. [laHa cuTyauia nos'a3aHa 3 Tieto
00CTaBMHOIO, WO pi3Hi cdepn OCBITM B3AEMOLiOTL 3 LISIOK HU3KOK HAyK - EKOHOMIKOLO,
neaarorikoro, NCUXosorieto, PUCNPYAEHUIE i iH.
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Ho npunHatTa B 1991 p. 3akoHy YkpaiHu «[1po ocBiTy» [2] NOHATTS «ocBiTa» He BGyno
3aKOHOLaBYO 3aKkpinneHo. Y 3B’A3Ky 3 UMM icHyBano psa OYMOK 3 npuBody AINCHOCTI uiel
KaTeropii, sik B 3arafibHOMY CEHCI, TakK i y BigHOLLIEHHI OCiD, 3acympKkeHMX 40 No3baBneHHs BOMi, B
uinomy.

3HayeHHs, B AKOMY MOHATTA «OCBiTa» 3aCTOCOBYETLCHA B TENEpiLlHbOMY Yaci, yBIiNLWINIO B
o0ir B kiHUi XVIII cT., a Bxe B XIX CT., BOHO MOBHICTIO CTano Bignosigatn OykBarbHOMY 3MICTY
TEPMiHY Ta oO3HauyaTun «dopMmyBaHHA 00pasy (gyxoBHoOro abo TinecHoro)». B uen nepiog B
Knacu4Hii nepgaroriui BM3HavYanucb OBi Teopii ocBiTK: Teopis dopmanbHoi ocith (I. MNepbapT i
Noro NocnigoBHWKM) pekoMeHayBarna 3BepTtaTtu yBary Ha PO3BUTOK 30aTHOCTI YYHIB MUCIIUTMU,
YABAATU, NaM'aTaTh; «i Teopiss MatepianbHOI OCBITUY, sika B SIKOCTI OCHOBHOIO KpuTepito Bigbopy
3MICTY OCBIiTW, BUCYyBara CTyniHb MOro KOPUCHOCTI, NpuAAaTHOCTI ANgA CycninbCcTBay, BU3Havana ii
SIK «npouec 30aravyeHHst 3HaHb».[5]

Lo ctocyeTtbca ocib, nosbaeneHux BoMi, TO, Ha Haw nornsg, oyae AopevHuMm gatum
NOHATTHA OCBITU, CHOPMYNbOBaAHE BIAOMUM BYEHMM MeHiTeHuiapicToM |.A. PonHiuknm, SKkuiA
PO3rnaHyB AaHy KaTeropia sk "CaBOKYMNHOCTb Mep TIOPEMHOWN OeATeNbHOCTU, NPOCBELLaoLWNX YM
apecTaHTa, coobLaloWwmx ynpyrocTb €ro MbICMn, PacLUMPSAIOLLMX €ro YMCTBEHHbIA Kpyrosop,
3HaKOMSILLMX €ro C HPaBCTBEHHbIMM WOeanamy, BOCMOMHSAWNX CYMMY €ro npakTU4eCcKnx
ceegeHnin".[6]

Y nepiog ctaHoBreHHs PagsHCbKOT BNagu iHCTUTYT OCBITWU 3a3HaB MEBHMX 3MiH, SiKi
TOPKHYNNCS | MOro NOHATIMHOrO anaparty. BigsHaunmMo nuwe gesiki ysaranbHIoHYi Nornsan Ha
ocBiTY. lig NOHATTAM OCBITU PO3yMiInocs: "3any4eHHs NIANHN 00 KYSNbTYPHUX LiHHOCTEN, HayKu,
MUCTELTBA, MOpanbHOCTi, npaBa, [rocnogapcTsa, MNEepPeTBOPEHHS MNPUPOOHOI MoANHN B
KynbTypHY"; "Mpouec 3aCBOEHHS 3HaHb, HaB4YaHHS. CyKyMHICTb 3HaHb, OTPMMAaHUX Yy 3B'A3KY 3
CUCTEMATMYHUM HaBYaHHAMY»; [7] «npouec Ta pe3ynbTaT 3aCBOEHHS CUCTEMATUYHMX 3HaHb,
BMiHb Ta HaBMKiB, SIK HEOOXIQHNX YMOB MiArOTOBKW JIIOAMHU A0 XUTTA Ta npaui; [8] «dopmMyBaHHs
Ha iX OCHOBI CBITOrNAQY, MOpanbHUX Ta iHWKX SKOCTEN OCOBUCTOCTi, PO3BUTKY ii TBOPUYMX CUIT i
3gibHocTen».[9] ; «nepegavya Big MOKOMIHHA OO MOKOJIIHHA 3HAHHS BCiX TUX OYXOBHUX GaratcTs,
AKi  BMHaAWLWIO  MOACTBO, 3aCBOEHHS  pes3ynbTaTiB  CYCMifIbHO-ICTOPUYHOINO  MNi3HaHHS,
BigOOpaXKeHoro y Haykax npo npupoay, CycninbCTBO, B TEXHILi i MACTELTBI, @ TaKOXX OBOMNOAIHHS
TPy4OBMMM HaBUYKaMK i BMiHHAMM».[10]

3akoHom Ykpainu «[po ocsiTy» Big 23 TpaBHa 1991 poky NOHATTSA «OCBiTa» - BU3HAYEHO
SIK OCHOBa iHTENeKTyanbHOro, KynbTYpPHOro, OYXOBHOMO, COLianbHOro, €KOHOMIYHOro PO3BUTKY
cycninbCcTBa i AepxaBu.

Hes3BaxalwuM Ha 3akoHodaBYye BWM3HAYEHHA MOHATTHA OCBITW, B Teopil NpoaOoOBXyBanu
iCHyBaTW Pi3Hi NOro iHTepnpeTadil.

Tak, T. A. Ksecbasiuyc nig ocBiTol po3ymiB «npouec i3N4HOro i [OYXOBHOMO
dopMyBaHHSA OCOBUCTOCTi, CBIQOMO OpPIEHTOBAHWM Ha iICTOPUYHO 3YMOBMEHI igeanbHi obpaswu,
3achikcoBaHi B CyCMifibHIM  CBIZOMOCTI couianbHi eTanoHuy»; «CneuianbHO oOpraHisoBaHa
B3aeMOfisi negaroris Ta BUXOBaHLIB B XOAi peanisauii Moro 3amiCTy; OCBOEHHS JIIOANHOK B yMOBaX
OCBITHbOrO 3akrnagy abo 3a JONOMOro CaMOOCBITM CUCTEMMU 3HAHb, YMiHb i HABMYOK, OOCBIAY
nisHaBarbHOI Ta MNPaKTUYHOI AiANbHOCTI, UIHHICHUX OpiEHTaUi i CTOCYHKIB; XapaKTepucTuKy
OOCSArHYTOro pPiBHS OCBIYEHOCTI ».

AHanisyoum HaBeeHi BUSHAYEHHS, MOXXHa NPUATM 40 BUCHOBKY MPO Te, LLO 3aKpinseHe B
3aKOHi MOHATTA «OCBiTa» € HEMOBHUM i BUMarae goonpautoBaHH4d. [NMpuynH ToMy Aekinbka.

Mo-nepwe, uUe BigHOCUTBCA A0 cy0'ekTa OCBITHBOI [AisiNIbHOCTI. 3 BM3HAYEHHA He
BUMMMBAE, XTO MOBMHEH OpPraHi3oByBaTW i 34iNCHIOBATM npouec ocsiTW. lo-gpyre, 3 NOHATTH
OCBITU BUKNIOYAETLCA OAHA 3 hOpM OTPUMAaHHS 3HaHb - camoocBiTa. o-TpeTe, 3akoHoaaBelb
[a€e BU3HAYEHHS NOHATTIO «OCBITa» Nig SKUM PO3yMIETLCA — €AVHUNA, LLinecnpsaMoBaHui npouec
iHTeNeKTyanbHOro, KyrnbTYpPHOro, LyXOBHOr0O, CoLianbHOro, EKOHOMIYHOMO PO3BMTKY CYCNIfbCTBA i
JepxaBu, ane npu UbOMY He Aatoun iX BigNOBIAHOrO TPaKTyBaHHSA Hi B BU3HAYEHHi OCBITU, Hi B
iHLLIWUX HOpMax, TUM CaMWUM CTBOPIOHOYN FPYHT ANs AUCKYCIN.

€ i we ogHa npuumMHa, MO SKiA YTOYHEHHS BU3HAYEHHS OCBITU Ma€ MPakTUYHUA CEeHC i
OOUINbHICTb, i NOB'A3aHa BOHA 3 MPOBEAEHMM HaMW AOCHIMKEHHAM. AK BiOMO, 3acCymKeHi 0o
no36aBrieHHs BOMi MalTb NEBHUIN IOPUANYHUIA CTaTyC, WO BiAPI3HAETHCS iX Bif iHLUMX rpOMagsiH.
Y 3B'I3Ky 3 UMM BUHUKAKOTb MUTAHHS, Y4 € MOHATTS OCBITU YHIBEPCANbHUM i Y4 MOXIMBO NOrO
NMoBHe 3iCTaBMEHHA 3 3MICTOM aHaroriyHoro npouecy, 34iNCHIBaHOMo B Pi3HOrO0 BUAY BMNPaBHUX
yCTaHoBaxX KpUMiHaNbHO-BUKOHABYOI CUCTEMM.
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3 ornsay Ha BIACYTHICTb y CydacHi HaykoBiW niTepaTypi AediHiuii «OoCBiTa 3acygKeHUX»
Ta 6epyym 0o yBaru BULLEBUKNAAEHE, BBAXKAEMO 3a HEOOXiOHE PO3rMAHYTU MOHATTS «OCBITU, AK
3acib BMNpaBneHHs 3acyaXeHnX 4o no30aBreHHsI BOMi» Yepes Moro BigMiHHI pycu, 0CobMBOCTI.

1. CneuianbHa opraHizauisi. OTpMMaHHSA OCBITU B BUMPaBHUX YCTAaHOBAX HE MOBUHHO NTH
B pO3pi3 3 BMMOramy BCT@HOBIEHOro nopsaky BiAOYBaHHA NOKapaHHA (pPexuMmy) i iHWuMK
3acobamy BUNpPaBMEHHd, B iHWOMY BMNAAKy Hi MpO SKMA BUNPABHWA BMAMB i BignoBigHUN
NO3NTUBHUIA pe3yrbTaT, He Moxe ByTu | MOBKU. Y TOM e 4Yac nogibHa opraHisauisi noBnHHa GyTun
crnpsiMOBaHa, Ha Halw nOrnsda, Ha OXOPOHY npaB, cBOOOA i 3aKOHHMX iHTEpEeciB 3acymKeHuX
(Hacamnepepn KOHCTUTYLiIMHUX), HagaHHSA ocobam, ski no3baBneHi BoMi, 4ONOMOrK B couianbHin
apanTau,ii.

2. KepoBaHictb. OpraHi3zauis npouecy ocCBiTM i Noro 3abe3neyvyeHHsa 34iINCHIETLCA
CniBpoBITHUKaMN KpMMiHaNbHO-BMKOHABYOI CUCTEMM CMiNbHO 3 NPeACTaBHUKaMWM OpraHiB OCBITU
npu 4iTKOMY po3noAini noBHoBaXeHb. HaBiTb B pasi camMoOCBiTM Uen npouec B MicUsX
no3baBneHHs BOJi € KEPOBAHUM, TaK SIK 3[IACHIOETLCS, SIK MPaBUO, Ha PEXUMHIA TepuTopii, B
pamMkax po3nopsaky AHA i Npu onocepenKkoBaHOMY KOHTAaKTi 3 NepcoHanom BUNpaBHOI YCTaHOBN.

3. KoHTponboBaHicTb. BTineHHs B XntTa npae i 060B'A3KIB Ha OCBITY, SIKi KOHTPOSOKTLCSA
nepcoHarnom cnewjianizoBaHNUX opraHiB CUCTEMU OCBITU, YCTAHOB i OpraHiB BUKOHAHHA NokapaHb y
BUrNAAi no3baBneHHA BoOMi, CNiBPOBITHMKAMM OaHMX OpraHisauin Ha Micusx, npauiBHMKaMu
npoKypaTypu, npeacTtaBHMKaMM rpOMaacbkux ob'eqHaHb Ta MiKHAapOAHMX OpraHizauin, a Takox
iHWUMM ocobamun. Y pasi BUSIBMIEHHSA MOpPYLUEHb 3aKOHOOABCTBA B OaHi cdepi, HEHanexHy
OpraHisauito Ta iHWNX NopyLeHb, KOHTPOSTIOOYI opraHidauii (ocobu) Npyn HAasBHOCTI MOBHOBaXKEHb
CaMOCTINHO abo LWsSXOM 3BEPHEHHs OO0 BIiAMOBIAHMX OpraHiB Brnpasi 3acTocoByBaTn abo
BMMaraTu 3aCTOCYBaHHS BigNOBIAHNX CaHKLUIN.

4. AkTuBHICTb. HabyTn 3HaHHSA, BMIHHSA | HABWUYKN, NO3UTUBHUIA XXUTTEBUIA OOCBIA BaXKO, a
Yyacom i HemoxnmBo 6e3 nposiBy 3 6oKy ocobu, ska oTpMMye OCBITY, i 3 6BOKy ocobu, ska ii gae,
NMEeBHOI aKTMBHOCTI (Hanpuknag, 4uTaHHa abo CnyxaHHA neKuid, BUBYEHHSA niTepaTtypw,
BMKOHAHHSI BNpas).

5. MNoegHaHHs BUXOBaHHSA | HaBYaHHSA. OcBiTa nonsrae B HEPO3PUBHOCTI 4BOX CKIagoBUX
MNOro KOMMNOHEHTIB - BUXOBAHHSA | HABYaHHSA. Y TOW Xe Yac CTYMiHb BUP@XEHOCTI i iIHTEHCUBHICTb
TOro 4M iHWOro KomnoHeHTa ByayTb 3anexartu Big opmn OCBITH, WO 3400yBaeTbCs (B OCBITHIN
YCTaHOBI - 3AINCHIOETLCA 3a TakuMu dopmamu: AeHHa (CTauioHapHa), BedipHsi, 3aoyHa
(auctaHuinHa), B hopMi CiMEeNHOT OCBITM, CAMOOCBITU, EKCTEPHATY.

B maHuii yac B Micusix no36aBrneHHs BOJi 3aCTOCOBYHOTHCH:

- OCHOBHi 3aranbHOOCBITHIi MporpamMy MOYaTKOBOI 3ararnbHOl, OCHOBHOI 3arasibHol,
cepenHbol 3aranbHOi OCBITU, CAPSIMOBaHi Ha PO3BUTOK OCOBUCTOCTI i NpMabaHHA 3HaHb, YMiHb,
HaBWYOK, (POPMYBaHHA KOMMETEHLUil, HeodXigHMX Ans XKUTTa §IAWHW B CYCMiNbCTBI,
ycBigomneHoro Bubopy npodecii Ta 0TpuMaHHsA NpodeCinHOT OCBITY;

- OCBITHI Nporpamu cepegHboi NPOMECINHOI OCBITU (NporpamMu NiAroToBKM KBasicikoBaHMX
pobiTHMKIB, cnyxkboBUIB) MalOTb UiNAMM NpUMAGAHHA YYHAMUW 3HAHb, YMiHb, HaBUYOK i
dopmMyBaHHA KOMMETEHLUIT, WO A03BOMSATb BECTU NPOdECiHY AisanbHICTb Y NeBHIN cdepi Ta
(ab0) BMKoHyBaTM poBOTY MO KOHKPETHIM npodpecii abo cneuianbHOCTI;

- OCBiTHI nporpamu BMLOI OCBITU (Nporpamu OGakanaepaTy, nporpamu creuianitety,
nporpamu Marictpatypm) €K 3acib, nornnmbrneHoro OCBOEHHA Ti€El YU HLWOI cheuianbHOCTI,
GaraTopa3oBo NiABULLYE OCBITHIN PiBEHb, PAKTUYHO i OPUANYHO CTBOPIOE MiABULLEHI rapaHTii 4o
couianbHOI aganTauii 3acyaXeHoro;

- OCHOBHI nporpamu NpodEeCinHOro HaB4YaHHSA CNPSIMOBaHi Ha NPUABAHHA YYHAMUM 3HAHb,
YMiHb, HABMYOK i (POPMYyBaHHS KOMMETEHUii, HeOOXiAHNX ANSA BMKOHAHHA MEBHUX TPYOOBWUX,
cnyx60Bux yHKUiN (NeBHWUX BUAIB TPYAOBOI, CNy60BOI AiSnbHOCTI, Npodecin).

6.  Cy0'ekT 34iMCHEHHs - cam 3acygxeHui (B opmi caMoOoCBiTH, ane 3 060B'A3KOBOIO
HaCTYMHOO 3a4eto KBaridikauiiHux icnuTis.

7. O6'ekT - 3acympkeHnn oo no3baBneHHs BONi.

8. CnpsiMOBaHiCTb Ha HeuTpanisauilo HeraTMBHUX PUC XapakTepy, BUKOPIHEHHS
HeraTMBHMX NOTped, NpuabaHHA MO3UTUBHOIO XWUTTEBOIO LOCBIOY, PO3BUTOK, BUMPABIIEHHS i
noJanbLuy couianbHy aganTaLito.

9. HasagHicTb 060B'I3KOBOro pesynbtaty - NpuadaHHs cUcCTeMU 3HaHb, YMiHb, HABUYOK
i MOpanbHMX SIKOCTEN, LLO BCTAHOBMIOKTLCA AOCAMHEHHAM BCTAHOBMEHUX AEPXKaBOK OCBITHIX
PiBHIB (OCBITHIX LiEH3iB).
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10. HopmartmsHa BperynboBaHiCTb. Lle nos's3aHo 3 TWM, WO IHCTUTYTY OCBITU Ha
3aKoHOLaBYOMY PIiBHI MPUAINSAETbCA MiXHapoAHa yBara; B YKpaiHi ranysb OCBIiTU BU3HAETLCSH
npioputeTHoto (4. 1 cT. 6 3akoHy YkpaiHu «[lpo ocBiTy»); nNpaBoO i OOOB'A30K Ha OCBITY €
KOHCTUTYUinHUMK (cT. 53 KoHcTtutyuil YkpaiHu) [4]; a CTOCOBHO 3acymKeHux OO0 no3b6aBreHHs
BOJi OCBITa € e 1 3acoboMm ix BunpaeneHHs ( 4.3 cT. 6 KBK Ykpainu). [11]

3 nosuuii HopM MiXXHapogHOro npaea ocBiTa "Mae OyTn cnpsiMmoBaHa Ha NOBHUN PO3BUTOK
nacbkoi 0cobu i 36inbLUEeHHA noBaru 4O npae NANHN | OCHOBHUX cBO6OO».[12]

TakMMm 4MHOM, OCBIT@ $IK 3acib BUMNpPaBMEHHSA 3acypKeHUX [0 Mo30aBneHHst BOMi €
cheuianbHO OpraHi3oBaHOK B iHTepecax NIAMHM, rPoMadsiHMHA, CYCninbcTBa i AepXasu, sika
30INCHIOETBCA B YCTaHOBaX, LWO BUKOHYIOTb MOKapaHHA Yy Bumagi nos36aeneHHs Boni,
HOPMAaTMBHO BperynboBaHWM, KepoBaHWM | KOHTPOSIbOBAHWUA akTUMBHUA NpoLeC HaBYaHHS i
BUXOBAHHA, CMPsSMOBaHMM Ha HeuTpanisauilo HeratMBHUX pUC XapakTepy, BUKOPIHEHHS
HeraTMBHMX noTpeb (BMMNpaBIfiEHHs), a Tak camMO MoAanbluy couianbHy aganTtaudito, Lo
CYNpPOBOOXKYETbCH KOHCTaTauielo AOCArHEHHs 0cobol0, fka OTPUMMYE OCBITY, BCTaHOBEHWUX
3aKOHOZABCTBOM OCBITHIX PiBHIB (OCBITHIX LIEH3IB).

[Mo3HauMBLUM BigMIHHI PUCK OCBITM 3aCyMXKEHUX | NOro MOHATTS, HE MOXHA He 3YNMUHUTUCS
Ha HacCTyNnHOMY TEOpPETMYHOMY TMUTaHHI, WO Ma€e BUCOKY MNPAKTUYHY 3HAYMMICTb: OCBITa
3acypKeHnx Ao no3baBneHHst BoNi - iX NpaBo i 060B'sA30K.

Mpo BaxnuBicTb NpaB i 060B'sA3KIB HA OCBITY AOCUTb NMEPEKOHSIMBO CBIAYMTbL NvLIE TOW
dakT, wo 69,4% onutaHmx Hamu cniBpoOiTHUKIB KBY i 6nunabko 40% 3acympkeHux BBaXaroTb, LLO
OCBiTa 34aTHa HagaBaTu | CipaBnisie Ha OcCib, SAKi BiabyBaloTb NoKapaHHs y BUrnsaai no3baBrneHHs
BONi, peanbHWi BUNPaBHUA BMMUB.

MpaBo Ha OCBITY 3acymkeHux OO0 no3baBrieHHs BOfli Ta BMKOHAHHS HUMW BignoBigHUX
000B'A3kiB 6a3ylOTbCS HA KOMMIIEKCI 3aKOHOA4ABYMX Ta METOOAUYHUX OOKYMEHTIB, MEpLUi 3 SIKMX
MalTb OCHOBOMOSIOXHE 3HAYEHHA | HaWpi3HOMaHITHIWY CNPAMOBAHICTb:  PO3KPMBAKOTb
NOHATINHMI anapaTt (Wo siBNse cobol YyTBOPEHHSA, MO0 CUCTEMY, OCBITHI nporpamu i T. 4. ) i
3ararsibHi MONOXEHHS (XTO 34iACHIOE OCBITHIO AIANbHICTb, SKi BAMOIX 4O HEi Npea'aBnsitoThCs i iH.);
BCTaAHOBNIOKOTL MpoLeaypy OTPUMAaHHS KOHKPETHUX BUAIB OCBITU B Pi3HUX OCBITHIX yCTaHOBAaX i
LLOAO Pi3HOMAHITHUX KaTeropiv y4HiB; pernameHTyoTb NOpPsAOK YrpaBniHHA CUCTEMOKO OCBITH i i
yCTaHOBaMM; BCTAHOBIIOKOTb rapaHTil 34iMCHEHHSA OCBITHBOrO Mpouecy; 3akpinniolTb AepXKaBHi
cTaHdapTu B ranysi OCBIiTW; pernamMeHTyTb NOPSAOK BuAadi AOKYMEHTIB, WO NiATBEPAXYHOTb
3aBepLUEHHS HaBYaHHSA 32 KOHKPETHOI OCBITHLOI NPOrpamolo.

B ocHOoBi npaBoBOro peryrnoBaHHA 3aranbHOi Ta NpoeciiHOI OCBITU, NPOdECINHOro
HaBYaHHA 3acymXeHUX nexaTb NnosiokeHHs KOoHCTUTYUIT YKpaiHu npo npaBO KOXHOro Ha OCBITY
(cT. 53).

Kpim KoHctutyuii YkpaiHn, npaBo oci®, nosbasneHux BOMi, Ha OCBIiTY, PerynieTbecs
3akoHoMm YkpaiHm «[1po OCBiTy», HOPMAaTUBHMMW aKTamu OpraHiB BWKOHaB4YOlI BRagw,
NiA3aKOHHMMWN HOPMAaTUBHMMW NpaBoBUMK akTamun MiHicTepcTBa tocTuuil Ta MiHicTepcTBa ocBiTH
i HayKun YKkpaiHu.

ICHyE Kirlbka TOYOK 30pY, SKi pO3KpMBaOTb NPaBo Ha OCBITY.

Tak, Ha gymky J1. A. JonbHikOBOI, NpaBo Ha OCBITY HeObXigHO po3rnsaaTv B 06'eKTMBHOMY
(LWMpOKOMY) PO3YMIHHI, K CUCTEMY HOPM, LLIO PEryniorTb CYCNifbHi BIGHOCKMHM Y cdhepi OCBITH, i B
cyb'ekTMBHOMY - BUpaxeHOMy B 3abesnedyeHHi peanisauii npaBa KOHKpPETHOI ocobu B Uuin
chepi.[13]

Mwu BBaxkaemo, LIO NpaBO Ha OCBITY Monsira€ B rapaHTyBaHHI Jep)xaBok i 3abeaneyveHoi
HOpMaMu npaBa MOXIMBOCTI 0COBN OTPUMYyBaTK MO3UTMBHUIN SOCBIL, MOparbHi SKOCTI, 3HAHHS,
BMiHHS | HaBW4KM, AKi CNPUAIOTb MOr0 PO3BUTKY i HOPMAanbHIA XUTTEAIANBHOCTI B yMOBaXx
KOHKPETHOro CyCninbCTBa, a CTOCOBHO A0 3acymkeHoro A0 no3baBneHHs Boni we W
CNpPsSIMOBaHMM Ha MOro BUMPAaBIIEHHS | NO4anbLUy couianbHy aganTtauito.

B paHui yac B [ianbHOCTI BUNPaBHMX YCTAHOB iCHYIOTb MeBHi nNpobrnemu, nos'asaHi 3
peanisauicto npaeBa 3acymXeHUX Ha ocBiTy. [1eBHOW Mipo0 BOHUM OOYMOBMEHI HU3bKUM
MaTepianbHO-TEXHIYHMM 3abe3nevyeHHAM. € BOHM i B MexaHi3Mi NpaBOBOro perynioBaHHSA, Lo
NiATBEPAXKYETBCSA MaTtepianaMmm npoBefeHoro pocnigkeHuda. Tak, 14,6% 3acymgKeHux, ski
BUCTYNWAN B SAKOCTi PECNOHAEHTIB, NOBIQOMMMM, WO iX NpaBO Ha OCBITY i OOOB'A30K €
HegocTaTHbO BperynboBaHumKn, a 33,38% - WO BKkasaHe npaBo i 00OB'A30K MNOTPebyloTb
BOOCKOHanNeHHs. Ha nigTpumky uiei nosuuii ceigumte i Te, wo 49,1% onutaHnx Hamu
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CniBpOBITHUKIB BBaXKalOTb, WO 3aKOHOAABCTBO YKpaiHM B 0OnNacTi OTpMMaHHSA 3acymXeHuMu
OCBITU Ma€ NeBHi HEOOMIKN.

MigcymoByoun HaBegeHe, MOXHa 3pobUTU HACTYMHI 8UCHOBKU.

1. OcsiTa, gk 3aci6 BunNpaBneHHs 3acymkeHnx [0 no3baBneHHa Bori-cneuianbHO
OopraHisoBaHui B iHTepecax MauHKW, rpoMagsaHuHa, CycninbCcTBa i gepaBu, 30iNCHIOBAHWUA B
yCTaHOBaX, WO BUWKOHYIOTb MOKapaHHa y Burnagi  no3baBneHHs BOMi, HOPMaTUBHO
BperynboBaHUW, KEpOBaHWW | KOHTPONbOBAHUW aKTUBHWA MPOLEC HaBYaHHA | BUXOBaHHA,
CrpsIMOBaHMI Ha HeWTpani3auito HeraTUBHMUX PUC XapaKTepy, BUKOPIHEHHS HEraTMBHUX noTpeb
(BMNpaBneHHs), a Tak camo nojanblly couianbHy aganTtauilo, Wo CynpOBOMAXKYETbCH
KOHCTaTauieto OOCArHEeHHS 0cobo, SKi OTPUMYKOTb OCBITY, BCT@HOBMEHWMX 3aKOHOO4ABCTBOM
OCBITHIX PIBHIB (OCBITHIX LieH3iB).

2. lMpaBo 3acymkeHoro Ao nos3baBneHHA BOMi Ha OCBITY - Lie rapaHToBaHa Aep)XaBoto i
3abes3neyeHa HopmamMu MpaBa MOXIUBICTb O0COOM OTpMMYyBaTU MO3WUTMBHUW OOCBI4, MOpasnbHi
SIKOCTi, 3HAHHS, BMIHHS | HaBWYKW, SIKi CNPUSOTb MO0 PO3BUTKY, BUMPABIEHHS i HOpManbHOI
XUTTERQIANBHOCTI B YMOBaX KOHKPETHOrO CycninbCcTBa.

3. O6oB'A30K 3acymkeHoro A0 no3baBneHHA BOMi Ha OCBITY - Le 3anpornoHoBaHe
npaBoOBMMW HOpMaMn 06'EKTMBHO HEOOXigHA, HaNeXHa NoBeAdiHKa 3 MPMBOAY OTPUMAHHS OCBITU B
iHTepecax nAWHW, CYCMiNbCTBa, AepxaBW, WO 3abe3neyyeTbca 3acobamMu MNepekoHaHHs i
npumMycy.

4. |cHytoui 3akoHodaBui akTM YKpaiHM B ranysi OCBiTU MICTATb abo 3aranbHi NONIOXEHHS
(KoHcTuTyuis YKpaiHu), abo npaBoBi HOpPMW, HeOOCTaTHbLO aganToBaHi MO BiQHOLIEHHIO OO
3acyakeHnx o nosbaeneHHs Boni (3akoH Ykpainu «[IMpo ocBiTy» Ta iH.). € cepinosHi npobnemu,
NnoB'si3aHi 3 3aranbHOOOCTYMHICTIO OCBITK, 3abe3nedYeHHsIM Moro 6e3nepepBHOCTI i HACTYMHOCTI,
peani3auieto NpaBa 3acymKeHuMx Ha BMOIp npodecii, OTPUMaHHAM MiCnsiIBY3iBCbKOI OCBITH,
nepenigroToBkoto daxiBuiB i NiABULLEHHAM KBaridikauii, opraHisauieto AMCTaHUIMHOro HaBYaHHS,
BiJCYTHICTIO MeXaHi3My CTUMYITIOBAHHS OCBITH.
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CONCEPT AND CONTENT OF PRISONERS' RIGHTS TO EDUCATION
O. SHEVCHENKO

In recent years, the government increasingly pays attention to the education of persons
sentenced to deprivation of liberty. This can be explained on the one hand the fact that the right
to education is a fundamental inalienable constitutional rights, and education recognized as
priority in the life of citizens and on the other hand, the fact that there are still some shortcomings
in the right regulation and the mechanism of realization of the right to education for this category
of individuals and the performance of their respective duties.

The importance of prisoners receiving education is undeniable, as it is able to enhance
their intellectual and cultural level and in interaction with other means of correction, to further the
purposes of criminal punishment, to form the positive interests and needs of persons deprived of
their liberty, and to promote their re-socialization in the period of serving the punishment, to
promote law-abiding behavior, to create preconditions for successful adaptation to life in freedom.

Gaining knowledge, a person perceives the world changing its attitude to the environment.
Education is a stimulant for the development of the individual. Currently, in the literature the
category of "education" is commonly perceived in different values. This situation stems from the
fact that different spheres of education interact with a number of science - Economics, pedagogy,
psychology, jurisprudence, etc.

Prior to the adoption in 1991 of the law of Ukraine "On education" [2] the concept of
"education” was not enshrined in law. In this regard, there were a number of thoughts as to the
validity of this category, in the General sense, and in respect of persons sentenced to deprivation
of liberty in General.

The value at which the concept of "education” is used at the present time, came into
circulation at the end of the XVIII century, and in XIX century, it became fully correspond to the
literal meaning of the term to mean "the formation of the image (spiritual or bodily)". During this
period in classical pedagogy has identified two theories of education: theory of formal education
(I. Herbart and his followers) recommended to pay attention to develop students ' ability to think,
to imagine, to remember; "and the theory of material education”, which as the main selection
criterion of the content of education, has advanced its degree of usefulness, suitability for
society," defined it as "the process of enrichment of knowledge."[5]

With regard to persons deprived of their liberty, in our opinion, it is appropriate to give the
concept of education contained a famous scientist penances |. Y. Pointcom, which considered
this category as "savokupnost measures of prison activities, enlightens the mind of the prisoner,
informing the elasticity of his mind, expanding his mental horizons, acquainting him with moral
ideals, thus compensating for the amount of ego practical information".[6]

In the period of Soviet power the Institute of education has undergone changes that have
affected and his conceptual apparatus. We note only some of the generalized views on
education. Under the concept of education was understood: "the inclusion of a person to cultural
values of science, art, morals, law, economy, the transformation of the natural man in culture";
"the process of assimilation of knowledge, training. The body of knowledge obtained in
connection with systematic instructional activities"; [7] "the process and result of learning
systematic knowledge, skills and abilities as necessary conditions of preparation for life and work;
[8] "formation on their basis of ideology, moral and other qualities of the person, development of
its creative forces and abilities".[9] ; "the transmission from generation to generation the
knowledge of all those spiritual treasures that mankind has invented, the assimilation of the
results of socio-historical cognition, as reflected in the Sciences of nature, society, technology
and art, and the mastery of employment skills and abilities".[10]

The law of Ukraine On education of 23 may 1991, the term "education” is defined as the
basis of intellectual, cultural, spiritual, social, economic development of society and the state.

Despite the legislative definition of the concept of education, in theory, continue to exist
various interpretations.

So, T. A. Josephus education understood "the process of physical and spiritual formation
of a personality that consciously focused on the historically conditioned ideal images fixed in the
public consciousness of social standards"; "a Specially organized interaction of teachers and
pupils in the implementation of its content; the development rights in the context of educational
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institutions or through self-education system of knowledge, skills, experience, cognitive and
practical activities, value orientations and relationships; the characteristics of the achieved level
of education ".

Analyzing the above mentioned definitions, we can come to the conclusion that the
statutory term "education"” is incomplete and requires revision. There are several reasons.

First, it refers to the subject of educational activities. From the definition it should not, who
should organize and conduct the process of education. Secondly, the concept of education
eliminated one of the forms of learning - self-education. Thirdly, the legislator gives a definition of
"education" which refers to — a single, focused process of intellectual, cultural, spiritual, social,
economic development of society and the state, but without giving their respective interpretations
of nor in the definition of education, nor in other rules, thereby creating the ground for debate.

There is another reason why clarifying the definition of education has a practical meaning
and usefulness, and it is connected with conducted research. As you know, sentenced to
deprivation of liberty have a certain legal status that differs them from other citizens. In this
regard, the questions arise whether the concept of universal education and whether it fully
matches with content of a similar process carried out in various types of correctional institutions
of the penal system.

Given the lack of modern scientific literature of the definition of "the education of
prisoners" and taking into account the above, we consider it necessary to consider the concept of
"education as a means of correcting persons sentenced to deprivation of liberty" for its distinctive
features.

1. A special organization. Education in correctional institutions should not be at variance
with the requirements of the established order of serving of punishment (mode) and other means
of correction, otherwise, about any correction, and the corresponding positive result may not be
considered. At the same time, a similar organization should be directed, in our opinion, the
protection of rights, freedoms and legitimate interests of convicts (especially constitutional), all
persons deprived of their liberty, assistance in social adaptation.

2. Handling. The organization of the educational process and its software is carried out by
employees of criminal-Executive system together with representatives of education authorities,
with a clear distribution of powers. Even in the case of self-learning this process in places of
deprivation of liberty is managed, as is, as a rule, in the restricted area, in the framework of the
daily routine and in indirect contact with the staff of the correctional institution.

3. Accountability. Implementation of rights and obligations to education, which are
controlled by the personnel of specialized educational authorities, institutions and organs of
execution of punishment in form of imprisonment, the personnel of these organizations,
prosecutors, representatives of public associations and international organizations, and other
persons. In case of identification of violations of legislation in this area, inadequate organization
and other violations of the controlling organization (s) in the presence of the authority or by
contacting the relevant authorities may apply or require the application of appropriate sanctions.

4. Activity. To acquire the knowledge, skills, positive life experience is difficult, and
sometimes impossible, without symptoms from the persons receiving education, and person, that
it gives a specific activity (e.g., reading or listening to lectures, studying literature, doing
exercises).

5. A combination of education and training. Education is the continuity of two of its
components - education and training. At the same time, the severity and the intensity of a
component will depend on the form of education that is acquired (in an educational institution
carried out in the following forms: day (fixed), evening, correspondence (remote), in the form of
family education, self-education, external studies.

Currently in places of deprivation of liberty shall apply:

- the basic educational programs of primary General, basic General, secondary General
education aimed at personal development and the acquisition of knowledge, skills, competence
formation, is essential for life of man in society, conscious choice of profession and professional
education;

- educational programs of secondary vocational education (programmes for training skilled
workers, employees) have the purpose of acquiring students knowledge and skills and formation
of competencies, allowing to conduct professional activity in a certain area and (or) to perform
work in a particular profession or speciality.
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- educational program of higher education (bachelor, program specialist, graduate
programs) as a means of in-depth exploration of a particular occupation increases the
educational level, factually and legally creates increased security in the social adaptation of the
convicted person;

- basic training programmes are aimed at acquisition of knowledge and skills and develop
the competence needed to perform certain labor, corporate functions (certain types of
employment, performance management, professions).

6. The subject of implementation of the convict himself (in the form of self-education, but
with mandatory follow-up examinations.

7. Object - sentenced to imprisonment.

8. Focus on the neutralization of the negative character traits, eliminating the negative
requirements, the acquisition of positive life experience, development, correction, and further
social adaptation.

9. The presence of mandatory result - the acquisition of knowledge, skills and moral
gualities, which are set by achievement established by the state educational levels (educational
qualifications).

10. Regulatory settlement. This is due to the fact that the Institute of education at the
legislative level, given the international attention; in Ukraine the education industry defines as a
priority (paragraph 1 of article 6 of the law of Ukraine "On education"); the right and duty to
education is a constitutional (article 53 of the Constitution of Ukraine) [4]; and in relation to
persons convicted to deprivation of freedom education is the means to correct them ( part 3 of
article 6 of KVN of Ukraine). [11]

From the standpoint of international law education "shall be directed to the full
development of the human personality and to the strengthening of respect for human rights and
fundamental freedoms".[12]

Thus, education as a means of correcting persons sentenced to deprivation of liberty is
specifically organized in the interests of citizens, society and state, which is carried out in the
institutions executing punishment in the form of imprisonment, regulatory, regulated, managed
and controlled active process of training and education, aimed at neutralizing the negative traits
of the character, eradicating negative needs (repair) as well as further social adaptation,
accompanied by a statement of the achievements of a person receiving education, established by
the legislation of educational levels (educational qualifications).

Identifying distinctive features of education in prisons and its concept, not to mention a
theoretical question that has high practical relevance: education of persons sentenced to
deprivation of liberty - their right and duty.

On the importance of rights and duties to education enough convincing evidence just the
fact that 69,4% of the interviewed employees of KIA and about 40% of prisoners believe that
education is able to provide and provides to persons serving a sentence of imprisonment, the real
correction.

The right to education of persons sentenced to deprivation of liberty and the fulfilment of
their respective responsibilities based on the range of legislative and methodological documents,
the first of which are fundamental and most diverse focus: reveal the conceptual framework (what
is an education system, educational programs, etc.) and General (who provides education, what
requirements it must meet, etc.); establish a procedure for obtaining specific types of education in
different institutions and for different categories of students; governing the management of the
educational system and its institutions; provide guarantees for the implementation of the
educational process; reinforce the state standards in education; regulating the procedure for
issuing documents confirming completion of training for a particular educational program.

The basis of the legal regulation of General and vocational education, vocational training
of convicts on the provisions of the Constitution on the right of everyone to education (article 53).

In addition to the Constitution of Ukraine, the right of persons deprived of their liberty, to
education, regulated by the Law of Ukraine "On education”, regulations of Executive bodies,
regulatory legal acts of the Ministry of justice and the Ministry of education and science of
Ukraine.

There are several viewpoints that reveal the right to education.
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Thus, according to L. A. Dollo, the right to education must be considered in an objective
(broad) sense, as a system of norms regulating public relations in the field of education, and
subjective - in terms of ensuring the realization of the right particular person in this area.[13]

We believe that the right to education is to ensure that government and secured by law
the possibility of the person to positive experiences, moral character, knowledge, and skills that
contribute to its development and normal functioning in the conditions of a particular society, and
in relation to the convicted to deprivation of liberty and even to his correction and future social
adaptation.

Currently, activities of corrections, there are certain problems associated with the
realization of the right of prisoners to education. To a certain extent they are due to low logistics.
There are some in the mechanism of legal regulation, as evidenced by the material of the study.
Thus, 14.6% of convicts, who acted as respondents, reported that their right to education and
responsibility are not resolved, and of 33.38% - which is the right and responsibility require
improvement. In support of this position, evidenced by the fact that 49.1% of surveyed employees
believe that the legislation of Ukraine in the field of prisoners education has certain
disadvantages.

In summary, we can draw the following conclusions.

1. Education as a means of correcting persons sentenced to deprivation of liberty-
especially organized in the interests of citizens, society and the state, exercised in the
establishments executing punishment in the form of imprisonment, regulatory, regulated,
managed and controlled active process of training and education, aimed at neutralizing the
negative traits of the character, eradicating negative needs (repair) as well as further social
adaptation, accompanied by a statement of the achievements of a person receiving education,
established by the legislation of educational levels (educational qualifications).

2. The right of the convicted to deprivation of freedom in education is guaranteed by the
state and secured by law the ability of a person to positive experiences, moral character,
knowledge, and skills that contribute to its development, bugfix and normal functioning in the
conditions of a particular society.

3. The duty of the persons sentenced to deprivation of freedom in education is the
prescribed legal rules objectively necessary, proper behavior regarding education in the interests
of man, society, the state, is provided by means of persuasion and coercion.

4. Existing legislative acts of Ukraine in the field of education contain General provisions
(the Constitution), or to the law, not enough adapted in relation to persons sentenced to
deprivation of liberty (the Law of Ukraine "On education”, etc.). There are serious problems
associated with accessibility to education, ensuring its continuity and succession, implementation
of rights of convicted persons to the choice of profession, obtaining a postgraduate education,
retraining and qualification improvement, organization of distance learning, the absence of a
mechanism to foster education.
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