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OBOWIAZKI NOTARIUSZA, JAKO ELEMENT JEGO
STATUSU PRAWNOKONSTYTUCYJNEGO

Badane sa cechy kategorii prawnej ,,obowiazek”, jako
elementu statusu prawnokonstytucyjnego. Autor zwraca szczeg6dlna
uwage na gatunki 1 charakterystyke podstawowych obowiazkow
notariusza. Omawiane sa poglady krajowych 1 zagranicznych badaczy
w kwestii badanej kategorii.
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DUTIES OF A NOTARY AS PART OF ITS prawa konstytucyjnego
CONSTITUTIONAL AND LEGAL STATUS. oraz prawoznawstwa
porownawczego

The features in the legal category of "duty" as an element of the wydziatu prawa
constitutional and legal status. The author pays special attention to the Uzhorodzkiego
types and characteristics of the main duties of a notary public. Uniwersytetu
Approaches revealed a number of domestic and foreign scientists Narodowego
investigated regarding category. m. Uzgorod,
Ukraina
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OBOB'SI3KH HOTAPIYCA, SIK EJJEMEHT HOIO KOHCTUTYIIMHO-
IMPABOBOI'O CTATYCY

JloCHmiIKyIOTBCSL  OCOOJMBOCTI  TIPABOBO1  KaTeropii  «oOOB'A30K», SIK  e€JIeMEHTa
KOHCTUTYLIHHO-TIPAaBOBOTO CTaTyCy. ABTOp NpUAUISE OCOONMBY yBary BHJaM 1 XapaKTEpUCTHII
OCHOBHUX OOOB'A3KIB HOTapiyca. PO3KpuBarOThCS MIAXOAW PSAAY BITUM3HSHUX 1 3apyODKHUX
BUCHHUX IIOJI0 TOCTIHKEHOT KaTeropii.

Knrouoei cnoea: HOTapiaT, IHCTUTYT HOTapiaTy, HOTaplyc, KOHCTUTYIIHO-IIPaBOBUIA
cTaTyc, 00OB'SI3KH.

IlocranoBka mnpodJjemMu. be3cmipHUM 1100 CTPYKTYpU KOHCTUTYLIHHO-IIPABOBOTO
crarycy Oyab-KOro cy0’€KTa € TBEp/DKEHHS MpO Te, 110 HOro OCHOBY CKJIANAIOTh npasa ma
0006 ’a3ku. llpyyoMy 3HayHa 4YacTWHA aBTOPIB y NpOLECI JOCHIIKEHHS MHUTAHHS CTPYKTYPH
IIPaBOBOTO CTAaTyCy OOMEXYETHCSI aHAII30M TUIBKHM OCHOBHHUX IpaB Ta 000B’sI3KIB cy0’€KTa mpasa,
3a3HAYalOYM OJIHOYACHO IMpO APYropsAJHUN XapaKTep IHIIUX €JIEMEHTIB IMPaBOBOIO CTaTycCy.
Opnak Oynb-sfika TEOpEeTMYHAa KOHCTPYKLIS y IpaBOBIM Haylll MOBHHHA Y MEpILy uyepry OyTu
OCHOBOIO JJII PO3POOKH BIAMOBIIHOTO 3aKOHOJABCTBA. 3 OMISIAY X04a O Ha 1€, CKJIAJHO ySIBUTH,
100 BIAMOBIIHUN 3aKOH, SIKUW PETYIIOE CTaTyC NMEBHOTO Cy0’€KTa, BU3HAYAB OM JIMIIIEe HOTO MpaBa
Ta 000B’s3ku. OTxe, mpaBa Ta OOOB’SI3KH CyO’€KTa BIAAHUX BIAHOCHH, TOOTO HOrO
[IOBHOB&XEHHA, Oyaydu Oa3zucoMm HOTO IMpPaBOBOIO CTATyCy, €, SIK BiOMO, CKJIaJ0OBOIO HOTO
KOMIIETEHIII].
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AHaJli3 HAyKOBHUX J2Kepesi. Y CydacHi JitepaTypl Mae Miclie TpuBaja Ta MaciiTabHa
JUCKYCisl 3 HPUBOJY BU3HAYEHHS 3MICTY MPAaBOBOIO CTAaTycy OCOOM Ta NOB’S3aHUX 13 HEIO
Kareropiii Teopii mpama, 0 sIKO1 3aimyumiucs Taki HaykoBUl, sk P.Xandina, C. KeuekbsH,
C. AnekceeB, B. Hepcecsnn, C.ApxinoB Ta psj IHmWUX. Y pe3yiabTaTi ixX JOCHIIKEHb
MO3HAYMJIACS TEHJEHLIS CTOCOBHO OUIbII 00’€MHOro (MOPIBHAHO 3 LUBUIICTUYHUM) PO3YMIHHS
cy0’eKTHUBHOTO MpaBa 1 000B’SI3KY.

TeopernuHoro 623010 HAIIOTO AOCIIHKEHHs CTAIM TaKOX 1 HAYKOB1 MOHOrpadii Ta crarTi
LIUIOr0 PsiAy CYYAaCHUX BITUM3HSHMX Ta 3apyODKHUX IIPABO3HABLIB SK B rajiay3l Mpodiem
opraizamii Ta (QYHKIIOHYBaHHS IHCTUTYTYy HOTapiaTy, 3AIMCHEHHS HHUM CBO€i mpodeciiiHol
JISUTBHOCTI, TaK 1 3 MATaHb 3a0€3MeYeHHs] KOHCTUTYIIIITHOTO TTpaBa Ha KBaTi()IKOBaHY IOPHANYHY
noniomory. Ile pob6otu B. ABep’sHoBa, 1. beskmy6oro, /I. bemosa, FO. bucaru, H. Ky3Henosoi,
I1. Kocsauyka, S. Jlearep, M. Onimenko, H. Mary3oBa, A. Mansko, II. PaGinoBuua,
B. Cepemok, 1. Tabapina, B. ®emopenka. Cepen mpaib, 00 TOPKAIOThCA O€3MOCEPEIHBO
IHCTUTYTY HOTapiaTy Ta HOTaplaJbHOI MISUIBHOCTI, MOYKHA Ha3BaTH TaKOX M podoTu B. bpankoBoi,
C.I'ycapeBa, JI. I'pynumnoi, A. Kymuka, I. Mockanenko, JI. Pag3ieBcpkoi, C. Ilaciunuk,
C. ®ypcu, 1. Uepemuux, B. SpkoBa Ta psany iH.

Buxknan ocHoBHOro marepiaJy. JlaHuil e1eMeHT KOHCTUTYIIITHO-IIPaBOBOIO CTaTycy, 3a
TBEp/KEHHAM borgaHoBoi, 3aiiMae IeHTpalbHE Miclle B  y3arajibHEHIM IOpUINYHIN
XapaKTepUCTHUILIl OyJb-SIKOTO CY0’€KTa KOHCTUTYLIHHOTO MpaBa 1 € CBOTO POy IPaBOBOIO METOIO
BCTaHOBJIEHHsI JaHoro cratycy» [, c. 16]. Ha nymky lO. IletpoBa, «...icHye equuuil i1 piBHUI
JUId BCIX MpaBOBUM cTaryc. SIKIIO K BKJIOYMTH A0 HOro 3micTy mpaBa il OOOB’SI3KH, IO
BUIIMBAIOThH 13 KOHKPETHUX MPaBOBIIHOCHH, TO IPAaBOBMM cTaryc OyJe MOCTIMHO 3MIHIOBATHUCH,
OCKUIbKH IIpaBa i 000B’3KM y KOHKPETHHUX MIPaBOBIIHOCHHAX HEOHaKOBI. J[0 3MiCTy paBOBOroO
CTaTyCy BXOJATH JIMIIE Tl TpaBa il 00OB’S3KH, SKUMHU HAIAUICHUH CYO’€KT, a HE Ti, AKUMU BiH
BOJIOJIIE B KOHKPETHUX IpaBOBiIHOCUHAX. [Hakiie Oya0 O CTUIBKM NMPABOBUX CTATYCIB, CKUIBKU
MpaBOBUX BigHOCHHY [2, c. 118].

[cHyroul TOukM 30py Ha CHIBBIJIHOIIEHHS IpaB Ta 00OB’S3KIB OpraHy Jep>KaBHOI BIIaJu
MOXHa 00’eqHaTH y TpH Tpynu [3, c. 26]. [lepma — BiAmoBiMHO 0 SKOT Il TOHATTS € TOTOXKHUMU
(Taka mo3uis BimoOpaxeHa y po6orax H. Bonkosa, JI. Koans, C. Ceprorinoi, 0. Tuxomuposa,
L. Amnonbebkoi [4, c. 233]). 3riAHO 3 MO3ULIEI0 JIPYroi IpynH, OpraH HaJUICHUH paBOM
po3Ccyay: KOJM 1 K BUKOPUCTOBYBAaTHM T€ UM IHIIE MpaBo. AHalI3 cuTyalil, ii OliHKa, BUOIp
croco0iB peanizailii IpaBa BiIHECEH1 /10 BIJaHHS OpraHy (Xo4a y HHU3L1 BUMAJKIB 3aKOHOJIaBCTBO
TOYHO BH3HAYa€, KOJU 1 sIKI J1i OpraHy HaJeKWUThb BHUKOHATH). Takoi AYMKH TOTPUMYIOTHCS
O. Mapuensk [5, c. 46], B. Puxos [6, c. 15]. A npeacTaBHUKU TPEThOi IPyNU B 3aKOHOJABCTBI
CHeliaJbHO poOJIsATh AaKLEHT Ha MpaBax OpraHy, OCKUIbKU iX oOcAr pyxoMuid, a 00OB’SI3KH, IIO
BHTIKAIOTh 13 Pa30BUX 3aBJ/IaHb, HE € €JIEMEHTOM KOMIIETEHIIIT (KpiM AeneryBanus) [7, c. 26].

Xo4a BUCIIOBIIIOETHCS M ajdbTepHATHUBHA JI0 HABEJEHUX TPhOX TOUYKA 30pYy HA 3a3HAUYEHE
nutanHs. Tak, C. Yukyp:iil Big3Havae, 10 B pe3ybTaTl aHalli3y JJaHOTO CIIBBIJHOILIEHHS ITpaBa 1
000B’s3KM OpraHa BHUKOHABUOi BJIAIM HEOOXIAHO BH3HATH JOKTPUHAIBHUM €JIEMEHTOM HOTO
KOMIIETEHIII1, a TOBHOBAKCHHS — HOPMATUBHUM [ 8, ¢. 86].

[TopiBHsATBHUI aHAII3 3aKOHOJABCTBA PO HOTApiaT O3BOJISE, MEPII 3a BCE, BII3HAYMTH,
10 3aKOHOJAaBEelb HE 3aBXKJIU IMOCIIOBHO BigoOpaxkae CIIIBBIIHOIIEHHS NpaB 1 OOOB'SI3KIB
HoTapiyca (ct.cT. 4, 5 3akony «lIpo HOTapiaT»). [IpaBa HOTapiyca, BUKIIaJIeHI B aHAJII30BaHOMY
HOPMAaTUBHO-IIPAaBOBOMY aKTIl, 3@ MIEBHUX OOCTaBUH MOXYTh OyTH KBali(iKOBaHI K 00OB'SI3KIB 1
HaBI1aku, 00OB'I3KM — B AKOCTI NpaB. Sk mpukiaj, uo oOIpyHTOBYE 11O T€3Y, JOCUTh MOCIATHCS
Ha HOpMYy cTarTi 4 3akony «IIpo HOTapiaT», y BIANOBIAHOCTI JI0 SIKOi, HOTapiyC BIpaBi CKJIaJaTH
MIPOEKTH YroJ 1 3asiB, BUTOTOBJSTH KOMNIi JOKYMEHTIB Ta BUIHMCKM 3 HHUX, a TaKOX JaBaTU
pO3'ICHEHHS 3 MHUTaHb BUYMHEHHS HOTAapiaJIbHUX J1i 1 KOHCYJIbTalli mpaBoBoro xapakrepy. o

Ne 2 (6) 2014

52



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

CyTi, HOTapiyc He Mae€ MpaBo, a 3000B'A3aHUI BUMHSATH 11 HOTapiajbHI Jii; OyKBaJIbHUI CEHC
aHaJI130BaHOi HOPMU TaKOX Mae Ha yBasl 3B'S3aHICTh HOTapiyca MPU BUMHEHHI HOTapiaJbHUX Aii
iHTepecaMu (I3UYHUX Ta IOPUAUYHUX OCIO, K1 3BEPHYJIMCS 10 HHOTO. Y JaHOMY BHIIAJKy MOBa
W1e BUKJIFOYHO PO 00OB'SI3KH, a HE PO IpaBa HoTapiyca.

Karanor npaB i 000B's13kiB HOTapiyca, 3a3HaueHu y cTaTTax 4 1 5 3akony Ykpaiau «IIpo
HOTapiaT», KpiM 3a3HauY€HUX HETOYHOCTEH TEXHIKO-IOpUIUYHOIO IUlaHy, in  pleno
XapaKTepPU3yeEThbCS HEJIOCTAaTHHOIO MOBHOTOIO; 13 3a3HAYEHOI0 MEPENiKy BUSBUIIUCS TaKUMH, IO
BHOynmu Oarato mpaBa Ta OOOB'SI3KM HOTaplyca, Ha IO HEOJHOPA30BO 3BEPTAETHCS yBara B
IOPUAMYHIN JIiTepaTypi.

l'onoBHMIT 000B’30K HOTapiyca — CIPUSATH I'poMajsHaM, MIANPUEMCTBAM, yYCTaHOBaM 1
oprafizamisiM y 3JIHCHEHHI iX IpaB Ta 3aXUCTI 3aKOHHHMX IHTEpECiB, pO3'ACHIOBAaTH IpaBa 1
000B'SI3KH, TOTIEPEPKATH PO HACHIIKH BYMHIOBAHUX HOTAPIAIBHUX [ IS TOTO, 00 IOPUINYHA
HEOOI3HAHICTh HE Morjia OyTM BUKOpUCTaHa iM Ha mKkoay. ToOTO, BHUXOISYM 31 3MICTY
aHaJI130BaHOIO0 HOPMATUBHO-IIPABOBOIO aKTy, IO CYTi, T'OJOBHHUM OOOB'SI3KOM HOTapiyca €
IpaBoBe 00CIyroByBaHHs HaceJaeHHs. Pa3om 3 TuM, Taki myOIiuH1 HOCIYTH 03HAYAIOTh FOPUIUYHO
Ta COLIAJIbHO 3HAYUMI Jii B IHTE€pecax CYCHUIbCTBA, JIEP:KaBU 1 TPOMAJSH, NMPUUOMY OCHOBHE
3HAYEHHS TYT Ma€ HE CTUIbKM CYyO'€KT, AKHI Hajae MyOJiYHI MOCIYTd, CKUIBKM T€, I10 BOHU
co0010 MPEACTABISAIOTh 1 B YMiX IHTEpecax BHUSBIAIOTHCA. BUXoasuu 3 1bOTO, B 3aKOHOJIABCTBI
CIIiJ YITKO BU3HAYUTH, II0 OCHOBHUM OOOB'I3KOM HOTapiyca €, B IEpIly 4Yepry, HaJaHHs
nyOIIYHMUX IOPUAMYHUX TOCIAYr B IHTEpecax HE TUIbKM KIIEHTIB, ajieé TaKOX CYCHUIbCTBA I
nepxaBu. [isu1bHICTE OYIb-SKOTO HOTapiyca BOJIOJIE KOHCOJIAYIOYHM €(PEeKTOM, KOJIH HOpMa,
CYKYIHICTP YMOB JJIsi peajizalii Iiel HOpPMHU 4Yepe3 IMpaBO3aCTOCYBAaHHS MOXYTb JOCSATaTH
IHAMBIAYaIbHO 3HAYYLIOTO Pe3yJbTaTy B KO)KHOMY KOHKPETHOMY BUIAJIKY.

HoTapiyc Hece 000B'130K aKTUBHOT J1ii, CHPSIMOBAHOI Ha 3aXMCT IpaB 1 3aKOHHUX IHTEPECIB
cy0'ekTiB mpaBoBimHOCHH. Ha nymky (panmy3skux opuctiB [l. Meaapa ta b. Mo6pro, npakTuka,
IpH SIKIi HOTaplyCH BIMOBIISIFOTHCSI BCTYNATH B IOPUIMYHMUNA CIIp 1 BBa)KalOTh 3a MOTpPiOHE
JOMOBJISITUCS 3 TIPOTHIIEKHOIO CTOPOHOIO 3 METOIO HOIIYKY KOMIIPOMICY, 3aC/IyTOBY€E KPUTUKHU 3
TOYKH 30py PEKHMY 3aKOHHOCTI. AJie B TOM e 4ac, HOTapiyC Hece OOOB'S30K MOTEPEIHKEHHS
MpaBOBUX KOH(IIIKTIB B paMKax YMHHOIO 3aKOHOJABCTBA. Bynyun mnpeacraBHUKOM IMyOIiuHOT
BJIaJM, OE3CTOPOHHIM CBIJKOM 1 MOPAJHUKOM CTOPIH, BiH 17€aJIbHO MIIAXOIUTH JUIS L€l podl 3
BpEryJIIOBaHHS JOTOBIPHUX BiIHOCHH 0Oe3 yuacTi cyay [9, c. 13-14].

Hotapiyc noBuHeH o¢GopMIsSTH HOTapiaJibHI JOKYMEHTH 3 MaKCHMaJbHOIO TOYHICTIO,
MIOBHOTOIO, SICHICTIO 1 NEPEKOHJMBICTIO, CIHUPAOYMChb HAa METOAM CTAaHJIAPTU30BAHOCTI Ta
CTHCIIOCTI BHUKJIany mpaBoBoi iH@opmanii. L{i nmpunnunm, 3a TBepmxkeHHsM M. Kynenko, €
KOHCTUTYLIHHUMU 32 CBOIM IOpuIu4HUM 3mictoM [10, c. 3].

Komo o6oB'sa3kiB HOTapiyca, nepeadadueHnx Hopmoro ctarti 4 3akony «IIpo HOTapiaTy,
BH3HAYa€ TMOPSIOK MPABOMIPHOTO 3/IIHCHEHHS] HUM HOTaplayibHOT AisutbHOCTI. KoXkeH 3 000B'sI3KIB
3aKpIIUIIOE HaleXHY IpodeciiiHy MOoBeNIHKY HOTapiyca B MpPOLECi BUMHEHHS HOTApIalbHUX i,
M Yac HaJaHHS KOHCY/IbTAIll, BEEHHS AUIOBOJICTBA, 30epiraHHs apXiBy TOIIO, a 3arajioM
3a3Hau€H1 OOOB'A3KM OKPECNIOITh MIpY 1 BHUJ HOTO MOBEAIHKUA IPOTITOM BCHOTO MNEPIOAY
3M1HCHEHHS HOTapiaabHOI AISUTBHOCTI.

OmuH 3 0O0OB'I3KIB, BHM3HAUEHUN Yy CTarTi, mependavae 3IIMCHEHHS HOTaplycoM
npodeciiHux 00OB'SI3KIB BIANOBIAHO O LOTO 3aKOHY 1 MPUHECEHOT MPUCATH. 3aKOH YKpaiHu
«[Ipo HOTapiaT» HUHI € CHEliaIbHUM HOPMAaTUBHO-IIPABOBUM aKTOM, SKHI Oe3mocepenHbo
BCTAHOBJIIOE O0OB'I3KM HOTapiyca, TOMY iX BUKOHAHHS IMOBHHHO IPYHTYBAaTUCS CaM€ Ha LIbOMY
3akoHi. PazoM 3 TuM 00OB'SI3kM HOTapiyca HE BHYEPIYIOTHCS JaHUM 3aKOHOJAaBUMM aKTOM 1 B
OKpeMHX BHUIIQJKaX BUXOJATh 3 HOPM IHIIMX 3akoHIB. [Ipucsra HoTapiyca € TpaauLIAHUM
aTpuOyTOM IHCTUTYTY HOTapiary, KM BHUCTYNA€ SK rapaHTii BiJ CaMOro HOTaplyca CYMJIIHHO
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BUKOHYBaTH cBOi podeciiini 06oB'a3ku [11, c. 188].

Ha Hortapiyca Takox MOKIaAeHO OOOB'SI30K CHPHUATH TpoMaJsHaM, MiIPUEMCTBAM,
yCTaHOBaM 1 OpraHizaiisiM y 371HCHEHHI iX IpaB Ta 3aXUCTI 3aKOHHHUX IHTEPECIB, IO BUXOUTH
Oe3nocepelHbO 3 METH ICHYBaHHSI IHCTUTYTYy HoTapiarty. CrpusiHHS HoOTapiyca y peaiizauii
3a3HAUYEHUX NIPaB BUSBISIETCA Yy HaJaHHI HOTaplyCOM KOHCYJbTalliil, pO3'SICHEHb YHMHHOI'O
3aKOHOJIABCTBA SIK 3 NHUTaHb BUMHEHHS HOTAapiajJbHUX MM, Tak 1 3 IHIIUX MPABOBUX IMHUTAHb.
Po3s'sicHenns npaB 1 000B'sI3KIB € HEOOXITHUM €JIEMEHTOM HOTapiaJibHOI MISITBHOCTI, IO J03BOJISIE
HOTaplycy BIIEBHUTHUCSA y J1IICHOMY BOJIEBUSBIIEHHI 0COOH, SIKa 0 HBOTO 3BEPHYJNACA, Y PO3YMIHHI
HEIO IOPUAMYHOT IPUPOIU 1 HACIIIKIB BUMHIOBAHOT O IpaBoyuHy Toulo [12, c. 177].

Pa3oM 3 TuM 1Lile HEe 03HaYae HEOOXIAHICTh BCTAHOBJIEHHS OOOB'A3KY HOTapilyca HaJaBaTH
pO3'AICHEHHS 3 Oy/Ib-IKUX MPABOBUX MUTaHb, a JINIIIE B MeXax Horo kommeTeHIli. Came TOMy y CT.
4 3axony Ykpaiau «IIpo HOTapiat» chopmMylnbOBaHO MPaBO HOTaplyca HaJaBaTH KOHCYJbTAIll 3
[IPaBOBUX NUTaHb. SIKIIO pO3'SICHEHHS MiJ Yac BUYMHEHHS HOTaplaJIbHUX M1 € 000B'A3KOM
HOTapiyca, TO Y BHUIAJKy 3BEPHEHHS 0OcCOOM 3 MUTAaHHSAM, HE MOB'S3aHUM 3 HOTapIlaJIbHOIO
TISUTBHICTIO, HOTapilyC Ma€ TMpPaBO HAAATH KOHCYJIBTAIlll0, SIKIIO BIH € KOMIIETCHTHHUM. B
OCTaHHbOMY pa3l HOTaplyC Ma€ MpaBO Ha OJEpXKaHHS IUIaTH 3a KOHCY/bTalio. Po3'sicHEHHs K B
MpoIieci BYMHEHHS HOTapiaJIbHOT i 100 TMOB'SI3aHUX 3 HEIO MUTAHb HAJAAIOTHCSA 6E3KOIITOBHO'
[13, c. 177].

OpHuM 3 HaBaXXJIMBIIIUX 0OOB'SI3KIB HOTapiyca, IO OJHOYACHO € TApPAHTIEI0 HAJIEKHOTO
3MICHEHHS HOTapilaJIbHOT ASUTBHOCTI 1 OJHUM 3 TOJIOBHUX 3aCO0IB 3aXHCTy 1 OXOPOHH IpaB Ta
1HTEpECiB 0Ci0, 110 3BEPHYIIUCS 10 HOTapiyca, € T0JAepKaHHS HOTaplaIbHOT TAEMHHIII.

BinMoBa y BunHeHH1 HOTapiaibHOI /1ii € 000B'A3KOM HOTaplyca, SIKIIIO BOHA HE BIANOBIA€E
YUHHOMY 3aKOHOJAaBCTBY YKpaiHu a0 MIKHApOIHUM JOTOBOpPAM, 3rojia Ha 0OOB'SI3KOBICTh SIKUX
HaJaHa YKpaiHOIO y BCTaHOBJIEHOMY MOPsAKY. Takuil 0OOB'I30K IPYHTYETbCS Ha MPUHIUII
3aKOHHOCTI 3A1MCHEHHsSI HOTapiajbHOI NisbHOCTL. OYEeBUAHO, IO JOMYLIEHHS MOPYILIEHb Y
CUCTEeM1 HOTapiaTy 3HAYHO YCKJIQJHIOE BUKOHAHHSA LIUM IHCTUTYTOM INPEBEHTUBHOI (YHKIII Ta
GyHKIIT TIATPUMAHHS 3aKOHHOCTI, 3HWXKY€E PIBEHB JOBIPH CYCHUIbCTBA /10 HOTapiyca Ta OpPraHiB
octuiii B3arami. 3akoH Ykpainu «IIpo HoOTapiaT» 4iTKO BHW3HA4Ya€ BUMAIKHA BIIMOBU Bif
BUMHEHHS HOTApIAIBHOT /11l HOTAp1yCOM.

HeBin'eMHOO CKIIa0BOIO HOTapiadbHOI AISUTBHOCTI € BEJACHHS HOTAPI1aIbHOTO ILJIOBOICTBA
Ta apxiBy HOTapiyca, [0 TaKOX 3aKpilJIEHO B paMKaX HasBHUX y HbOro oOos's3kiB. Horapiyc
3000B's13aHUN N0alIMBO CTaBUTHCS J0 JOKYMEHTIB HOTapiajlbHOTO JAUIOBOJCTBA Ta apXiBy, HE
JOTYyCKaTH 1X TIOIIKO/UKEHHS uW 3HumleHHa (cT. 14 3akony VYkpainu «I[Ipo HoTapiaTy).
Binnosigno 1o cr. 12 3akony Ykpainu «[Ipo HOoTapiaT» 3HUILIEHHS HOTapiycoM abo 3 Horo BUHU
apxiBy HOTapiyca ab0 OKpEeMHX TOKYMEHTIB € OJHIEI0 3 IJICTaB aHYJIIOBAHHS CBIOITBA IPO
MpaBO Ha 3alHATTS HOTapiadbHOIO NiIbHICTIO. lle TOosICHIOETBCS OCOONHMBOIO IIHHICTIO
JNOKYMEHTIB, sIK1 30€epiratoThCsl y HOTapiyca, BaXKJIUBICTIO 1H(OpMAILlii, IKy MICTSITh JOKYMEHTH, a
TaKOX MOJKJIMBICTIO 3aBJIaHHS UIKOJAM OXOPOHIOBAaHMM IIpaBaM Ta 1HTepecaM (PI3UYHHUX,
IOPUANYHUX 0C10, TepUTOpiaIbHUX rpomaj abo JIep:KaBH Yy pa3l 3HUIIECHHS YM MOUIKOKEHHS
nokymeHTiB [13, ¢. 191].

3 METOI HEJOMYIEHHS IPaBONOpPYLIEHb CAMHMM HOTaplycaMd 3aKOHOM HAaJaHo

'V pimenni ITeuepchkoro paitonHoro cymy M. Kuesa Bix 06.07.2011 poxy y crpasi Ne 2-2625/11 crpaBeminso
3a3HAYAETHCS, IO HAJEKHUM BHKOHAHHSM HOTapiyCOM BHINE3a3HAUEHOI'O OOOB'SI3KY € pO3'SICHEHHS CTOPOHAM
MPaBOYMHY HOro MPaBOBUX HACIIAKIB, MPO IO BKAa3aHO B TEKCTI CaMOro NpaBOYMHY. TakuM YWHOM, Cy[ JIHIIOB
0OTPYHTOBAHOTO BUCHOBKY, IIIO IIPH YKJIQJEHHI IOTOBOPY MO3UBa4 OYB O3HaOMIIEHHUI 3 HOro 3MICTOM Ta MOTOUBCS
3 yMOBaMHU 3000B'S3aHHs, IO IIO CBIMYMTH BIJNOBIIHUN MiJNKC TO3MBaya Ha JOroBOpi. 31 3MICTy BKa3aHOIrO
pIlIEHHS] BHUIUIMBAE, IO BAXIIMBUM € 3a3HA4YEHHs (AaKTy pO3'SICHEHHS BiJIOBIIHUX HOPM 3aKOHO/JABCTBAa B TEKCTI
MOCBIAYyBaHOTO JJOKYMEHTA.
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MinictepcTBy toctunii Ykpainu, ['onoBHOMY ympaBiiHHIO rocTulii MiHicTepcTBa FOCTHIIT
VYkpainu B ABToHOoMHIN Pecny0mini Kpum, rosioBHUM ynpaBiiHHAM IOCTULIT B 001acTAX, MiCTax
KueBi Tta CeBacTomosi TOBHOBaKEHHS WIOMO 3AIMCHEHHS KOHTPOJIIO 3a OpPTraHi3aIfiero
HOTapiaJIbHOI JISUIbHOCTI T4 BUKOHAHHSM HOTapiycamMH IpaBHJI HOTapialbHOTrO AuIoBoJcTBa. Ha
BUMOTI'M BKa3aHHUX OpraHiB HOTapiyc 3000B'sI3aHUIl Ha/laBaTH BIANOBIIHI JOKYMEHTH, 1H(OopMaIlio
Ta TOSCHEHHS, IO JO03BOJISIE OCTaHHIM BCEOIYHO pO3IMIISIIATA BCl MUTAHHSA, HEOOXIimH1 s
3MIACHEHHS KOHTPOJIO 1 TepeBipku IisimbHOCTI HoTapiyca (cT. 33 3akony Ykpainu «lIpo
HoTapiaT»). HeoOrpyHToBana BiiMOBa HOTapilyca BiJ HaJaHHS 3a3HAYEHUM OpraHaMm JIOKYMEHTIB
JUId TIEpEeBIPKM oOpraHizalii HOTapiadbHOI MISJIBHOCTI Ta BUKOHAHHS MPaBWJ HOTApIaIbHOTO
JUTOBOJCTBA € OJIHIEIO 3 MMIJICTaB 3YNMHEHHS HOTapiajdbHO1 JisUIbHOCTI (CT. 29 3akoHy YKpaiHu
«IIpo HoTapiaty») [12, c. 212].

Hanexxne (QyHKI[IOHYBaHHS IHCTUTYTY HOTapiaTy MOJKJIMBE JIMILE 33 YMOBH BHCOKOI
npodeciitHoT MArOTOBKH HOTapiyca sk ¢axiBug y cdepi mpaBa, 0 OXOIUIIOE HE JIUIIE 3HAHHS
HOTaplaJIbHUX TMpoLeAyp, ajiae W HOPM pI3HHUX Traidy3edl 3aKOHOJIaBCTBA, BHUBUYEHHS
MIPaBO3aCTOCOBHOI Ta CYJOBOi MPAKTUKHU TOI0. HEeKOMIETEeHTHICTh HOTapiyca HE JIMILIE 3HUXKYE
aBTOPUTET OpraHiB IOCTHULII Ta QOpMye HEraTMBHY TIpPOMAJCbKy IyMKy, aje ¥ 31aTHa
0e3mocepeIHbO 3aloIIATH IIKOJM MpaBaM Ta IHTepecaMm ocoOu, sika 3BepHYsacs 10 HOoTapiyca.
Tomy B cr. 5 3akony Ykpainu «IIpo HOTapiat» BCTaHOBJIEHO OOOB'A30K OCTAHHHOTO MOCTIMHO
MIJBUILYBaTH CBIil mpodeciiiuuil piBeHb. Lleil 000B'A30K BUKOHYETbCS HOTaplyCOM Ha BIIACHUMN
po3cyn (3a Oynb-sIKOIO 13 BCTaHOBJIEHUX (hOpM), a y pa3l HEOTHOPA30BOTO MOPYIICHHS MPABUII
HOTapIiaJIbHOTO UIOBOJCTBA HOTapiyc 3000B'I3aHUIM MPOXOAUTH MIABUIIEHHS KBamidikaii (cT. 29
3akony Ykpainu «lIpo HoTapiat»). Ciif 3BepHYTH yBary Ha BIMIHHICTb HOHSTH «IT1ABULICHHS
npodeciiHOTO PIBHS Ta «IIABUIIEHHS KBamidikamii» [12, c. 212].

[TingBumenss kBanigikaiii HOTapiyciBs, a, 3a OaKaHHSIM, TAaKOK KOHCYJIbTAHTIB JIep’KaBHUX
HOTaplaIbHUX KOHTOP, JEPXKABHUX HOTApIAJIbHUX apXiBiB, NOMIYHUKIB NPUBATHUX HOTApIlycCiB
3MIACHIOETHCS Y TaKUX (popmMax:

- migBuIIeHHs KBamidikamii y MiHicTepcTBl rOCTUIII YKpaiHW BIAMOBIAHO 10 TUIAHIB-
rpadikiB MIIBUIICHHS KBaliQikalii HOTaplyCiB, KOHCYJbTAaHTIB JEpKABHUX HOTapilalbHUX
KOHTOp, JEpXaBHUX HOTapiaJlbHUX apXiBiB, MOMIYHUKIB MPUBATHUX HOTApIyCiB, SIKI LIOPOKY
3aTBEP/PKYIOTHCS HakazaMu MiHicTepcTBa 1ocTullii YKpainu;

- MIBUUICHHS KBaliikalii 3a mporpaMaMd KOpPOTKOTEPMIHOBHX CEMIHApiB, Kl
OpraHi3oByIOTbCA Ta NPOBOJATHCS  MIHICTEPCTBOM  tOoCcTULII  YKpaiHM, YKpaiHCBKOIO
HOTapiaJIbHOIO NajaTo0, AKazeMiero HoTapiaTy Y KpaiHu;

- HaBYaHH4 3a [POrpaMaMi yJI0CKOHaJIEeHHs podeciiiHOT MaiiCTepHOCTI, IIKOJIU MOJIOIOTO
HOTapiyca B paMKaX IOCTIHHO JIIOYMX CEMIHapiB, sIKI MPOBOJATHCS MIHICTEPCTBOM IOCTHUIIIT
VYkpainu, YKpaiHChKOI0 HOTapialbHOIO MajaTo0, AKaJeMiero HoTapiaty YKpaiHu;

- y4acTh Y MDKHApOJHUX CEMIHAapax, CUMIIO31lyMax, HAyKOBO-IPAKTUYHUX KOH(EPEHIIIAX 3
[UTaHb HOTapiaTy;

- HABYaHHA B Marictparypi Ta acnipaHTypi, IPOXOKEHHs TOKTOPaHTYPH;

- HABYaHHA LUISIXOM CaMOOCBITH (IiAroTOBKa pedepariB, cTaTeil ans onmyOniKyBaHHS y
npodeciiHux Ta (paxoBUX BUAAHHAX, Y4acThb Y pO3poOlll MPOEKTIB HOPMAaTUBHO-IIPABOBUX aKTIB
tomio) [13, c. 201].
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DUTIES OF A NOTARY AS PART OF ITS CONSTITUTIONAL AND LEGAL STATUS.

CHIZHMAR K.

Formulation of the problem. The undoubted on the structure of the constitutional and

legal status of any subject is the statement that its basis is rights and obligations. Moreover, a
significant part of the authors in the study on the structure of the legal status of the analysis is
limited to only the basic rights and obligations of an entity, specifying both a minor character
other elements of legal status.

However, any theoretical construct in legal science should primarily be the basis for the

development of relevant legislation. Because at least it is difficult to imagine that such a bill,
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which regulates the status of a particular entity would determine only its rights and obligations.

Thus, the rights and obligations of the subject of relations, its authority, as the basis of its
legal status, is known to be part of his competence.

Analysis of scientific sources. In modern literature there is a long and extensive discussion
about the definition of the content of the legal person status and related categories of legal theory,
which involved such scholars as R. Halfina, S. Kechekyan, S. Alekseev, V. Nersesyants,
C.Arkhipov and others.

As a result of their research influenced more tendency regarding volume (compared to
civil) understanding of subjective rights and duties.

The theoretical basis of our study were also academic books and articles of a number of
modern domestic and foreign lawyers as problems in the organization and functioning of the
notary, the exercise of their professional activities, and for ensuring the constitutional right to
qualified legal assistance.

These works of Averyanov V., 1. Bezklubyi, D. Belov, Y. Bysaha, N. Kuznetsov,
P. Kosyanchuk, J. Lenger, M. Onischenko, N. Matuzov, A. Malko, P. Rabinovych, V. Seredyuk,
I. Tabapin, V. Fedorenko.

Among the works that directly affect the institution of notaries and notarial activities, and
can be described as works of Brankova, S. Hycapyeva, L. Grudtsyna, A. Kulik, I.V. Moskalenko,
L. Radzievska, S. Pasichnyk, S. Fursa, and I[.Cheremnykh, V. Yarkova and several others.

The main material. This element of the constitutional and legal status, according to
Bogdanova, is central to the characterization of the generalized law of any subject of
constitutional law and is a kind of legal status in order to establish this "[1, p. 16].

According to J. Petrov, "... there is a single and equal for all legal status. If included in the
content of his rights and obligations arising from specific relationships, the legal status is
constantly changing as the rights and responsibilities of specific legal relationships vary.

Contents of the legal status includes only those rights and obligations to that of the subject,
rather than those which it has in specific relationship. Otherwise it would be so much legal status
as legal relations "[2, p. 118].

Current perspectives on the value of the rights and duties of public authorities can be
grouped into three groups [3, p. 26]. The first is according to which these concepts are identical
(this position is reflected in the works of N. Volkov, L. Koval, S. Seriogin, Y. Tikhomirov,
C. Yampolsky [4, p. 233]).

The position of the second group, the authority empowered discretion when and how to use
this or that right. Analysis of the situation, its evaluation, the choice of the right ways within the
jurisdiction of the body (although in some cases the law specifies when and what actions have to
do body).

This opinion is shared by Martselyak O. [5, p. 46] and V. Ryzhov [6, p. 15]. A third group
of representatives of the legislation have focused specifically on human body as their volume
mobile and obligations arising from the one-time tasks is not an element of competence (except
delegation) [7, p. 26].

Although expressed and alternative to the above three points of view on this question. Thus,
S. Chikurliy notes that the analysis of the relationship between law and responsibilities of the
executive branch must recognize the doctrinal part of its jurisdiction and powers are
regulatory [8, p. 86].

A comparative analysis of the legislation of notaries allows, first of all, note that the
legislature did not always consistently reflects the value of the rights and duties of a notary
(Articles 4, 5 of the Law "On Notary").

Copyright notary contained in the analyzed legal act, under certain circumstances, may be
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classified as duties and vice versa, responsibilities - as a human. As an example that proves this
thesis, rather refer to the provisions of Article 4 of the Law "On Notary", according to which, the
notary is entitled to make draft agreements and statements, make copies and extracts from them,
and give explanations on commission notarial acts and advice of a legal nature.

In fact, the notary is entitled to, and shall take such notarial acts; the literal meaning of the
analyzed standards also implies connectedness notary notarial acts in the interests of natural and
legal persons who applied to him.

In this case only the responsibilities, rather than on the rights of the notary. Product rights
and duties of a notary referred to in Articles 4 and 5 of the Law of Ukraine "On Notary", but these
inaccuracies technical and legal terms, in pleno characterized by incompleteness; from this list
were those who left many rights and duties of a notary, on numerous occasions drawn attention in
the legal literature.

The main duty of a notary public is to contribute for citizens, enterprises, institutions and
organizations in the implementation of their rights and the protection of legitimate interests,
clarify the rights and obligations of the warning effects exerted notarial acts to legal ignorance
could not be used to their damage.

That is, based on the content of the analyzed legal act, in fact, the main duty of a notary is
a legal services. However, public services such means legally and socially significant action in the
public interest, the state and citizens, and of primary importance here is not so much the subject
who provides public services, but the fact that they represent and whose interests are.

Therefore, legislation should clearly state that the primary duty of a notary is, above all, the
provision of public legal services for the benefit not only customers, but also society and the state.
Activity of any notary has a consolidating effect when the rule set conditions for the
implementation of this regulation through enforcement can achieve individually significant result
in each case.

Notary has a duty of active action aimed to protecting the rights and legitimate interests of
legal relations. According to the French lawyers Meadra D. and B. Mobru, a practice in which
notaries refuse to enter into a legal dispute and find it necessary to negotiate with the opposite
party to seek compromise deserves criticism in terms of regime legitimacy.

But at the same time, the notary has a duty to prevent legal conflicts within the law. As a
representative of public authority, an impartial witness and advisor of the parties, it is ideal for this
role to resolve the contractual relationship without trial [9, p. 13-14].

The notary shall draw up notarial documents with maximum accuracy, completeness, clarity
and conviction, based on the methods and standartization short presentation of legal information.
These principles, according to M. Kulenko is constitutional in its legal meaning [10, p. 3].
Responsibilities notary, provided for by Article 4 of the Law "On Notary", determines the order
lawful exercise of notarial activities.

Each of duties establishes appropriate professional behavior in the notary notarial acts
during consultations, record keeping, storage, archive, etc., and in general these duties outline the
extent and type of his behavior during the whole period of notarial activities.

One of the duties specified in article involves a notary professional duties under this Act
and brought oath. Law of Ukraine "On Notary" today is a special legal act, which directly
determines the duties of a notary, so their performance should be based on this law.

However, the duties of a notary is not limited to this piece of legislation, and in some
cases, breaking the rules of other laws. Oath notary is a traditional feature of the Institute of
Notaries, which acts as a guarantee from the notary faithfully perform their duties [11, p. 188].

At notary also has the responsibility to contribute to citizens, enterprises, institutions and
organizations in the implementation of their rights and the protection of legitimate interests is
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obtained directly from the purpose of the institution notaries. Promoting a notary in the
implementation of these rights appears to provide notary public consultation, clarification of
current legislation as for notarial acts, and other legal issues.

Clarification of rights and responsibilities is essential notarial activity that allows the
notary to ascertain the true will of the person who appealed to him, in the sense of its legal nature
and effects exerted transaction, etc. [12, p. 177].

However, this does not mean the need for notary obligation to provide an explanation of
any legal issues, but only within its competence. That's why in art. 4 of the Law of Ukraine "On
Notary" Notary Law is formulated to provide legal advice.

If clarification during notarial acts is the responsibility of the notary, in case of application
of individual issues not related to the activities of the notary, the notary may give advice if he is
competent. In the latter case the notary is entitled to a fee for advice. Explanations are in the
process of committing a notarial action on related issues are free [13, p. 177].

One of the most important duties of a notary, who is also a guarantee of proper notarial
activities and one of the principal means of protecting and safeguarding the rights and interests of
persons who applied to the notary, the notary 1is the observance of secrecy.

Denial of a notary actions are the responsibility of the notary, if it does not meet current
legislation of Ukraine and international treaties ratified by Ukraine provided in due course. This
duty is based on the principle of the legality of the notarial activity.

It is clear that breaches of notaries complicates the implementation of this institute
preventive functions and the rule of law, reduce public confidence in the notary and justice at all.
Law of Ukraine "On Notary" clearly defines the refusal of the commission of the notary.
An integral part of the notary is doing notarial records and archives of the notary, which is also
enshrined within its existing obligations.

The notary is obliged to care for the notary office documents and archives, to prevent them
from damage or destruction (article 14 Law of Ukraine "On Notary"). According to art. 12 Law of
Ukraine "On Notary" destruction notary or his fault archives notary or individual documents is
one of the reasons the cancellation of the certificate on the right to the notarial activity.

This 1s particularly valuable documents are stored in the notary, the importance of
information in the documents, as well as the possibility of harm to protected rights and interests of
individuals, legal entities, state or local communities in the event of damage or destruction of
documents [13, p. 191].

In order to prevent crime by law notaries provided to the Ministry of Justice of Ukraine,
the General Directorate of the Ministry of Justice of Ukraine in the Autonomous Republic of
Crimea, the Department of Justice in the cities of Kyiv and Sevastopol authority to exercise
control over the organization and execution of the notarial rules notaries notary office.

At the request of these bodies must provide the notary documents, information and
explanations, which allows the latter to fully address all the issues necessary to control and verify
the notary (Article 33 of the Law of Ukraine "On Notary").

Unjustified refusal notary from the aforesaid authorities to check documents of notarial
activities and the implementation of the rules of Notary Records is one of the grounds for
suspension of notarial activity (Article 29 of the Law of Ukraine "On Notary") [12, p. 212].

The proper functioning of the notary is possible only if the notary high training as a
specialist in the field of law, which includes not only knowledge of notarial procedures, but
different branches of law rules, studying law enforcement and judicial practices and more.
Incompetence notary not only reduces the credibility of the judiciary and creates a negative public
opinion, but also the ability to directly cause harm to the rights and interests of the person who
requested the notary.
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Therefore art. 5 of the Law of Ukraine "On Notary" establishes the obligation of the latter
to constantly improve their skills. This duty is performed by a notary of your choice (for any of
the prescribed forms), and in case of frequent violations of Notary Records notary must undergo
training (art. 29 of the Law of Ukraine "On Notary"). Note the difference between the concepts of
"raising the professional level" and "training" [12, p. 212].

Education notaries, and, if desired, as consultants public notaries, notary public archives,
private notaries assistants carried out in the following forms:

- Training in the Ministry of Justice of Ukraine in accordance with the schedule of training
of notaries, consultants, public notaries, notary public archives, private notaries assistants who
annually approved by the Ministry of Justice of Ukraine;

- Training programs for short-term seminars organized and conducted by the Ministry of
Justice of Ukraine, Ukrainian Chamber of Notaries, Notaries Academy of Ukraine;

- Training programs for improving professional skills, schools of the young notary under
permanent seminars conducted by the Ministry of Justice of Ukraine, Ukrainian Chamber of
Notaries, Notaries Academy of Ukraine;

- Participation in international seminars, symposia and scientific conferences on notaries;

- Masters and postgraduate, doctoral passage;

- Learning through self-education (preparation of reports, articles for publication in trade
and professional journals, participation in drafting of legal acts, etc.) [13, p. 201].
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