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CZYNNIK OBCIAZAJACY MORDERSTWO W
USTAWODAWSTWIE PANSTW RZYMSKO-
GERMANSKIEGO SYSTEMU PRAWNEGO

Artykut jest poswigcony badaniu norm prawnych okreslajacych
kar¢ za morderstwo popelione w okolicznos$ciach obciazajacych w
ustawodawstwie panstw o rzymsko-germanskim systemie prawnym.
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HOMICIDE’S AGGRAVATING CIRCUMSTANCES IN A CIVIL LAW
(ROMANO-GERMANIC / CONTINENTAL LEGISLATION)

Article is a research of the criminal legal norms that providing more strict liability for
felonious homicides made under aggravating circumstances in the Civil Law ( Romano-Germanic/
Continental legislation). Based on a systematic analysis of national and international researches,
legal acts, books and other literature there are identified featured qualification of the felonious
homicides under aggravating circumstances that reflect either historical approach of national
Legislation or European integration of Legislator.

Keywords: ~Roman-Germanic legislation, Criminal Law, homocide aggravating
circumstances.

OBCTABHMHMU, SIKI OBTS)KYIOTh BEUBCTBO B 3AKOHOJABCTBI KPATH
POMAHO-TEPMAHCBHKOI ITIPABOBOI CHCTEMHA

CraTTss mHpHUCBSYEHA KPHUMIHAJIBHO-IIPABOBOMY JOCHIDKEHHIO HOPM, L0 IiependayaroTh
BIIOBIAAJIBHICTh 32 YMHCH1 BOMBCTBA, BUMHEHI IIPU OOTSDKYIOUMX 0OCTaBUHAX Y 3aKOHOJABCTBI
KpaiH poMaHO-T€pPMaHCHKOI MPaBOBOi cucTeMH. Ha OCHOBI CHCTEMHOTO aHaji3y BITUM3HSHUX 1
3apyODKHUX JOCHIIPKEHb, HOPMATHBHO-NPAaBOBUX akKTiB, MoOHOrpadiii Ta IHIIOI JiTepaTypu
BHU3HAUYEHI OCOOJMBOCTI KBamidikanii yMHUCHMX BOMBCTB IpHU OOTSKYIOUMX OOCTaBHHAX, IO
B11I00pakar0Th a00 HaIlOHAIbHI BJIACTUBOCTI 3aKOHOJABCTBA TIET YW 1HIIOI Jep)KaBH, abo
[IparHeHHs 3aKOHO/IaBIIsl TPUMATHCS Y pycill 3aKOHOJaBUUX €BPOIHTETpaLlIfHUX TEHICHIIH.

Knrwouoei cnoea: pomaHo-repMaHChKa IPaBOBa CHCTEMa, KpPHMIHAJIBHE IPaBO, BOWBCTBO,
00TsDKYI04Y1 0OCTaBUHMU.
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IlocranoBka HaykoBoi mnpoOiemu Ta ii 3HaveHHsi. KsamidikoBanuMm BOHMBCTBOM
MPUMHATO Ha3UBaTH BOMBCTBO, BUMHEHE MPU HASBHOCTI X04a O OJHOI 3 OOTSDKYIOUMX OOCTaBUH
(xBamigikyrounx O3HaK), nepepaxoBaHux y uyactuHi apyroi crarti 115 KK Vkpainu. Buenumu-
MpaBO3HABLSAMU KBaJipiKoOBaHUN 37104MH (KBaJi(IKOBAHUM BHJ 3JI0YMHY) BHU3HAYAETHCH SIK
3JI0YUH, SKUA Ma€ JACKUIbKa MPAMO TependadeHnx BiAMoBIHOW cTtaTTero Ocob0nuBoi vactuan KK
o3HaK (OOTsSKyHOUMX OOCTaBHMH), SIKI BKa3ylOThb Ha MIABULIEHY I'POMAJACHbKY HeOe3NeKy LbOro
3JI0YMHY MMOPIBHIHO 3 HEKBaII(PIKOBaHUM (IIPOCTUM) BUAOM TOTO XK 3704HuHY [1, c. 62].

He3paxkaroun Ha cTaOUIbHICTD 3aKOHOAABUMX (POPMYIIIOBaHb JAaHOI HOPMH, SIK1 32 OCTaHHE
JECSITUIIITTS. MaiKe He MepeTepnuld 3MiH, TUTaHHS KPUMIHAJIBbHOI BIAMOBIAAIBLHOCTI 32 YMHCHE
BOMBCTBO MPH HASBHOCTI OOTSKYIOUMX 0OCTaBUH JIOCUTH IIHPOKO OOTOBOPIOIOTHCSA HA CTOPIHKAX
opuanyHOi Jiteparypu [2; 3;4], 1O CBIJUUTH MNP0 AKTYyaJbHICTh NPOOJIEMH MOPIBHSAIBHO-
IIPaBOBOTO JOCIIKEHHS KBasli(iKallii yMUCHOTro BOMBCTBA NP OOTSHKYIOUMX 00CTaBUHAX.

AHaJi3 ocraHHiX AocjilxkeHb i3 miei mpodaemu. KommapaTuBicTCbke KpUMIHAIBHO-
[IpaBOBE BUBYEHHSI KBalTi(pikoBaHMX BU/IB BOUBCTB B YKpaiHi, HE CTAJ0 MPEIMETOM CIIEL1aIbHOTO
nociaiykeHHs. Pi3H1  acmekTu 3a3HaueHoi MpoOJeMaTHKH JIOCHIPKYBAIMCh YKpPaiHCBKUMHU
daxiBuamu: M.I. baxanoBum, A.B. baitnoBum, FO.B. baymiaum, B.K. I'pumykom, M.IL
Koponenko, H.€. Maxkoseupkoto, M.I. Mensaukom, B.O. HaBponwskum, H.l. [lanoBum, B.B.
Crammcom, B.f. Tamiem T1a iHmmMMH. Asie BIICYTHI KOMIUJIEKCHI IOPIBHSUIBHO-IIPABOBI
JOCIIIJKEHHSI KPUMIHAJIBHOT BIAMOBIAAIBHOCTI 3a Takl 3JI0OYMHH, IO BKa3ye Ha HEOOXIIHICTh
JETATBHOTO JOCTDKEHHS 3a3Ha4€HOT TPOoOIeMHu.

Merto10 cTaTTi € nojanblla TEOPETUUYHA PO3poOKa TEMU KPUMIHAIBHOI BIANOBIIAIBHOCTI
3a BOMBCTBa, BUMHEHI1 MpU OOTSHKYIOUMX OOCTAaBUHAaxX 3 YpaxXyBaHHSIM CYYacHHMX JOCATHEHb
KpUMIHAJIbHO-IIPABOBOT KOMIIAPATUBICTUKH.

3aBganna crarri. Posrasaaioun Toil abo IHIIMN acHeKT BITYM3HSHOTO KPUMIHAJIBHOTO
mpaBa (y HAIIOMYy BHWINAAKy, II€¢ OOCTaBMHHM, IO OOTSDKYIOTh YMHCHE BOWBCTBO), BHHHKA€E
oOrpyHTOBaHa HEOOXIAHICTh 3BEPHYTHCS 1O aHAJOTIYHOIO 3apyODKHOIO JIOCBIAY, 3’sICyBaTu
LUISXU PO3B’si3aHHS MpoOJeM periaMeHTanii moAiOHUX 3J0YMHIB B IHIIMX MPAaBOBUX CHCTEMAX,
30KpeMa, B pOMaHO-T'€pMaHChKIi IPaBOBIN CUCTEMI.

Buknag ocHoBHOro Martepiagmy i OOIpYHTYBaHHA OTPHUMAaHHUX pe3yJbTaTiB
pociaigzkeHHss. OOcTaBUHM, 110 OOTSDKYIOTH YMHCHE BOMBCTBO B KpaiHaX KOHTHHEHTAJIbHOI
€Bpomnu J10BOJI1 pI3HOMAHITHI SIK 32 KUIBKICTIO, TaK 13a 3MICTOM.

[lounemo 13 3arajbHOI XapakTEPUCTUKHM LHUX OOCTaBUH, BIIIITOBXYIOUHUCH BIJ
BITYM3HSHOTO PO3YMIHHS LIOTO CYOIHCTUTYTY, MepeadadyeHoro yactuHoo apyroro crarti 115 KK
VYkpainu, Ta 3BepTaroud OcoONMBY yBary Ha Ti OOCTaBUHH, SIKI BIACYTHI Yy YKpaiHCbKOMY
KpUMIHAJIbHOMY 3aKOHOJIaBCTBI.

Ycboro B wactusi Apyrid crarti 115 KK Vkpainu mictutbes 14 myHKTIB, aje B JESKUX 3
HUX Ha3BaHe Ourbie oxHiei o3Haku (1. 2, 9, 14 4. 2 cT. 115 KK Vkpainn) abo mepeniayroThes
KOHKpeTH1 pi3HOBUIM JaHoi o3Haku (m. 11, 12 4. 2 cr. 115 KK VYkpainu). ¥V nimomy cucrema
kBali(iKyrounx oO3HaK BOuBcTBa B KpuMiHanbHOMY KOJAEKCI YKpaiHM HOCHUTb BHUYEPIHUN
xapakrep. s po3MexyBaHHS OKpeMUX BUIB BOMBCTB HaliBakyuBille 3HaueHHs Mae [locranoBa
[Inenymy BepxoBuoro Cyny Ykpainu Bing 7 motoro 2003 poky Ne 2 «IIpo cynoBy mpakTuky B
CIpaBax Mpo 3JI0YMHU MPOTH KUTTSI TA 30POB’° st ocoOm» [5].

Kaanigikyroui o6craBunu Kpuminansaoro koaexcy ®@panuii 1992 poky [6, c. 170-174], na
BIIMIHY Bi HanoJieoHiBchbkoro KpuminaneHoro kozaekcy 1810 poky, 3HauHO pi3HOMaHITHIIII (X
3araibHa KUibKicTh y KpuminanbHomy konekci ®panmii 1992 poky craHOBUTH JecsTh) Ta
BITHOCSITHCSI 10 MOPAJIBHOTO €JIEMEHTAa 3JIOUMHHOTO MISIHHA, 10 OCOOM MOTEpHUIOro Ta IHILHUX
¢dakropiB. Cepen HEBIIOMHUX YKpaiHCbKOMY KPUMIHAJIbHOMY 3aKOHOJIABCTBY IPUCYTHE YMHCHE
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BOMBCTBO, BYMHEHE 13 3a3Jajeriib OOJyMaHUM YMHCIOM, YTBOPIOE BHJ KBaJli(hiKOBAHOTO
BOuBCTBA (CT. 221-3 KpuminansHoTO KOMekcy Dpaniiii) [6, c. 170-171].

Y upoMy ckiaai ymucena (QOpMyeTbCs Ha MPOTsI31 OUTbIl ab0 MEHII TPUBAJIOrO 4Yacy.
3azganeriib oOQyMaHUN yMmuCeNl — 1€ yMHCeN, SKUH (OpPMYeETbCS 1O BUYMHEHHS [iSIHb,
CHPSIMOBAHUX Ha MEBHUH 37104MH abo mpoctymnok (cr. 132-72 KK ®panuii) [6, c. 156]. O3nHakoro,
sIKa JTO3BOJISIE PO3MEKYBATH «IIPOCTO YMUCHE» BOUBCTBO BiJf BOMBCTBA 13 3a3/1aJIeT1ib 00 TyMaHUM
YMUCIIOM, CIYTYE T€, 1110 YMHCEJ BUHUKAE «JI0 JI1i, CIPIMOBAHMUX Ha 3/IHCHEeHHs ymucay. To0To,
BOMBCTBOM 13 3a3/1aJIeT1ib 00lyMaHUM YMUCJIOM CJIiJ] BU3HABaTU Oy/b-SIKE€ YMHCHE BOMBCTBO, 1110
HE BUMHEHO B PE3y/IbTaTi BUKOHAHHS YMUCITY, L0 PaiTOBO BUHUK» [7, c. 247].

MeH1u 3Ha4HOIO € Kiacudikaiisi oO0CTaBUH, 1110 OOTSKYIOTh BOMBCTBO y KpuMiHanbHOMY
konekci ®PH, ne B wactuni napyriii maparpada 211 naerbcs BHU3HAU€HHS KBai(piKOBAHOTO
BOMBCTBa — TsDKKOTO BOMBCTBA. Po3moxin cknaniB Ha BOMBCTBO (Totschlag) i Tskke BOMBCTBO
(Mord) € TpamumiiHUM A8 HIMEUBKOIO KpHUMIHAJIBHOTO IIpaBa; BOHO ICHYBajo IIe Yy
Kpuminansnomy konekci 1871 poxy. CrouaTKy 1l CKJIagu BIIPI3HSUIMCA TUIBKU cHEUBIYHUM
(GbopMyTIOBaHHSIM «YMHCEJI BUYMHEHOTO BOWBCTBa», sIK€ OyJI0 KpUTEpiEM I iXHBOTO
posMmexxyBanHsa. Jlane ¢opmymaioBaHHS OyJ0 OpIEHTOBAHO HE HAa MOPUIWYHI, a Cyryoo
MICUXOJIOTIUHI O3HAKH, SIKI YacoM OyJ0 Ba)XKKO BCTaHOBUTHU. Ll HeBH3HaueHICTh Oyja 4aCTKOBO
ycynyta 3akoHoM Bin 4 BepecHs 1941 poky [7, ¢. 316-317].

Himenpkuii npodecop Ans6in E3ep nmigkpeciioe, o 3amoAisHHS CMEPTi cTae BOUBCTBOM,
SKIIO BOHO Hece MNEeBHI O3HaKu BOMBCTBA, W0 MicTaATbea y maparpagi 211 KpuminambHOTO
konekcy @PH [8, c. 127]. 1li o3Haku XapakTepus3yroTh 0COOIMBY COLIATbHO-ETUYHY JOKOPHICTb.
Ixuiit nepenik € 3akpuTuM. Y HHOMY 3a NaHYIOYOI0 y HiMelbKiil KpUMiHaILHO-TIPaBOBill HayIli
JTYMKOIO BUJAUISIIOTH TPU FPYIH O3HAK:

a) CTOCOBHI JIO JIISTHHSA, a came J0 YMEPTBIHHS JIFOAWHU 3 BUKOPUCTAHHSAM O€3MOMIYHOTO
a00 XBOPOOJIMBOIO CTaHy MOTEPHUIOr0, OOJICHUM CIIOCOOOM, 3aralbHOHEOE3MEUHUMH 3aco0amu
(TOOTO TpH aNbTEPHATUBH);

0) cTocoBHI 1O cyO’ekTa IISHHS, ILI0 XapaKTepU3YyIOTh MOTHUBU 3J0YMHY, TaKl SK:
OJIEp>KaHHS 3aJ0BOJICHHS Bl YMEPTBIHHS, 3a/I0BOJICHHSI CEKCYyaJbHUX OakaHb, MPAarHeHHS [0
OJIep>)KaHHS MaWHOBOi BUTOJIU 3a BCAKY I[IHY, IHIIMX HHU3MHHHUX CIOHYKaHb (TOOTO 4YOTHPHU
aIbTEpHATHBH);

B) IOB’SI3aHI 3 METOIO0 3JI0YHMHY, KOJIU BOMBCTBO BiIOYBa€ThCS Uil TOro, 00 CXOBAaTU
THIIUH 37109MH a00 3a0e3MeUnTH HOTO BUMHEHHS (TOOTO AB1 ayibTepHAaTUBH) [9, €. 366-367].

Pazom 3 TumMm, maparpad 211 Kpuminansnoro komekcy @PH He mepenbauae B AKoCTi
CIIeIIaJIbHUX O3HAaK BOMBCTBA TaKl SK: BOMBCTBO JBOX a00 Ouible 0ciO, BUMHEHHS BOHBCTBA
rpynorw oci0; 3B’S30K 31 3A1MCHEHHAM NOTEepHuUIMM Ti€i a0o 1HIIOI AISUIBHOCTI; XYJIraHChKi
CIOHYKaHHS Ta 1HI1, nependayeni yactuHoto aApyroi crarti 115 KK Ykpainu [8, c. 127].

Tpeba ckazaru, mo 3a3HadeHi B naparpadi 211 KpuminansHoro xoaekcy ®PH o3naku
Jy)Ke JOKJIAHO aHAIIBYIOThCSA B CHEIIAbHIA HIMENBKINA JIiTepaTypl, OCKUIBKH, 3a 3arajbHOIO
IYMOIO, KO’KHA 3 HUX 1 BC1 BOHM pa3oM MOPOJUKYIOTh MEBHI TPYAHOUI y cynoBii mpakTuii. [Ipu
IIbOMY, CTOCOBHO /IO KOXHOTO 3 TIEPEpaxOBaHUX BHUIIE O3HAK PO3TISAAIOTHCA 00 €KTMBHUU 1
cy0’eKTHUBHUH CKJaau (BIAMOBIIHICTh CKJIaay) BOMBCTBA. 3BHMUYANHO, IIPHU aHaji31 Cy0’ €KTUBHOTO
CKJIaZly BHHHUKA€ Oarato CIIpHUX MpoOseM, TMOB’sA3aHUX, 30KpeMa, 3 MPEAMETOM 1 3MICTOM
YMHUCITy, HOT0 IHTEHCUBHICTIO Ta [ICUXOJIOTTYHUMH nepeaymoBami [10, s. 173].

VY uactuni npyriii maparpada 212 KpuminansHoro koaexkcy @®PH BcraHoBieHa
KpUMIiHAJIbHA BIMOBITAIBHICTE 32 0COONMBO TsDKKUM BUMaa0K BOMBCTBA (besonders schwerer Fall
des Totschlags). Bin He € pizHOBHAOM Tsbkkoro BOuBcTBa (Mord). [Ipu BunMHEHHI 0cOoOIUBO
TSDKKOTO BUMaKy BOuMBCTBa (besonders schwerer Fall des Totschlags) BincyTHI 03HaKH TSKKOTO
BOuBcTBa (§ 211 KpuminanpHoro kxonexkcy ®PH). Jlana HopMa Bu3Hauyae po3Mip MOKapaHHS
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(Strafzumessungregel), y npboMmy BUIIAAKy — OUTBII TSDKKOTO, YMM IepefdadeHe 3a BUMHECHHS
MpOCTOro BOMBCTBA. Y 3B’S3KY 13 LIUM, OLIHIOIOYHU TSKKICTH BUHM OCOOHU, CyJl BCTAHOBIIIOE, IO
BOHA TSDKYE, YUM IIPU BUMHEHHI IpOCTOro BOMBCTBa. MoBa iiie Hacammepe npo Taki BUIAJKH,
KOJIM JTISIHHS TUTBKH 3a (popMambHUMH O3HAaKaMu TUIi3alii BOMBCTB HE MiAmaaae min maparpad
211 Kpuminansnoro xkoaexkcy ®PH. Ilpumipom, y psai BUNaJKiB 3a YaCTUHOIO IpYroo naparpaga
212 Kpuminansaoro koaekcy ®PH moxe 6ytu kBanipikoBaHo BOMBCTBO 3 peBHOMIIB [7, c. 316].
Cryninb HeOe3MeKu TaKUX 3JI0UMHIB BiIOWBAETHCA B MOKapaHHI, fKe MependadyaeThCs 3a HUX, —
3TiIHO 13 YacTHHOIO apyroto maparpada 212 KpuminampHoro komekcy ®PH ocobmuBo Tshkke
BOMBCTBO KapaeThCsi Oe3abTepHATUBHUM MOKapaHHAM Yy BHJI1 JOBIYHOrO N030aBieHHs BoJl [8, c.
127].

Crarta 112 «Tspxke BOnBcTBO» KpnMinansHoro xkoaekcy llIBeiimapii BctaHOBIIOE: «SIKIIO
ocoba mie ocoOmmBO O€3COBICHO, a caMe HWOro MOTHBH BUHMHEHHS 3JIOYMHHOTO JISTHHS, IUIb
3JIOYMHHOTO JISTHHS a00 BUJI BUKOHAHHS € OCOOJIMBO JTOKOPJIMBUMH, TO NOKapaHHSAM € JOBIYHE
KaTOPKHE B S3HEHHS a00 KaTOp>KHE YB SI3HEHHS Ha CTPOK HE MeHIe aecsaTi pokie» [11, c. 160].
Sk Oaunmo, y AMCIO3ULIT I[I€T HOPMHU 0arato OLIHOYHUX MOHSITh MOPAJIbHO-ETHYHOTO, a HE CYTO
IOPUAMYHOTO XapakTepy, Ha 3pa30K «0COOJIMBO OE3COBICHO», «OCOOJIMBO JOKIPIUBUMUY, 110 HE
A€ MOXJIMBOCTI JaTH TPABOBY OIIHKY 3MICTYy TakuX OOCTaBHH, IO OOTSKYIOTH BOHMBCTBO.
Bzarami, mBeHnapcbkoMy 3aKOHOJABIIO MPUTAMAHHO IIUPOKE 3aCTOCYBAaHHSA TOMIOHUX
MOPaJIbHO-€TUYHUX JIe(iHILINA Oe3 PO3’ICHEHHS iXHbOTO OPUIUYHOTO 3MICTY.

VY KpuminanbHoMmy kojekci Itamii kBaniikoBaHi BUIM BOMBCTBa IependayeHi CTaTTIMU
576, 577, sxi o3arnabieHi «O0Tspkyroul ooctauam» [12, c. 17]. Hagsuicte y KpuminansHomy
koJekci [tanii qBox crarei, 110 nepeadavyaroTh BIANOBINAIBHICTh 32 BOMBCTBO MPH OOTSXKYIOUUX
00CTaBUHAX, TOSCHIOETHCS PI3HUMH CaHKIIAMHU: 3a 3J0YMHM, TIepeadadeHi crarrero 576
KpuminansHoro konekcy Iranii, mpusHauamacs cMmepTHa Kapa, a 3a 3JIOYMHH, HependayeHi
crarreto 577 — noBiuHe mo30aBiueHHs Boul. Ilicas ckacyBaHHS CMEpPTHOI Kapu 3a 3J0YMHH,
nependadeHi odboma CTaTTSIMU, MPU3HAYAETHCS MOKAPAHHS Yy BUIJISAL JOBIYHOTO MO30aBICHHS
BOJIL.

Cratrs 577 KpuminansHoro kojekcy Itanii nependayae taky oOCTaBUHY SIK YMUCHICTb,
TOOTO, caMa YMHUCHICTh € OOTSKYIOUOK0 OOCTaBHHOIO, HE3AICKHO Bifl IHIIUX OOCTAaBHH JISTHHS.
Xoua 13 3MICTy aucno3uiii crtateit 576-577 KpuminanbHoro kojekcy Iramii 3po3ymino, 1mo Bci
1HII1 BUAM KBaJi()IKOBAaHMX BOMBCTB TAKOXK HOCSATh YMHCHHH Xapakrep, TOMy, MaOyTh, Oyio O
JOLUIPHUM BKa3aTH Ha YMUCHICTh SIK Ha 3arajibHy O3HAKY LUX JiSHb.

B o000x mmx crarrsax, cepen IHIIMX, MICTATBCS 1 Takl OOCTaBUHH, SIKi HEBIOMI
YKpalHCbKOMY 3aKkOoHOJaBcTBY. Tak, KpuminanbHoMmy koxekci Itanii nepenbauae 3Hailomy Ham 3
ICTOpIi BITYM3HSAHOTO IpaBa HOPMY PO BOMBCTBO poJiMYa 3a BUCXIHOIO a00 CaHOIO JIIHI€0 (CT.
577 KpuminaneHoro kojekcy Iranii), npu npomy y crarti 576 KpuminaneHoro kojekcy Itamii us
HOpMa «00pocCTae» M0JaTKOBUMU OOCTaBUHAMU: SIKIIO Take JiSHHS «BUMHEHE 3 HU3MHHUX a00
HEMOBA)XHUX MOTHUBIB a00 CYyNPOBOJKYBAJIOCS MYy4YEHHSMU ab0 IKOPCTOKICTIO, abo SKIIO
3aCTOCOBYBajacsi OTpyiHA peUuoBHHA a00 IHIIWH MACTYNHUHN 3aci0, a00 K0 BOMBCTBO BUMHEHE
ymucHo» [7, c. 402].

3rigHo 13 yacTHHOW apyroto crarti 577 KpuminanpHoro konekcy Iramii, y Bumagkax
BUMHEHHS BOMBCTBA y BIJHOILIEHHI YOJIOBIKa, OpaTa, cecTpu, NPpUHOMHOT0 6aTbka ab0 NMpUHOMHOT
Matepi a0 IpUMOMHOI TUTUHU MIPU3HAYAETHCS TOKApaHHS Y BUIJISLII T030aBIEHHS BOJII HA CTPOK
B1Jl IBAJIIIATH YOTUPHOX JO TPUALATH POKiB. Take moM’sSKIIEHHS BIAMOBIAAIBHOCTI 3aJIEKHO Bif
CTYIEHS CIIOPIAHEHOCTI 3 HOTEPIUIUM, Ha IyMKY BUEHHUX, € HEKOPEKTHUM [7, c. 403].

KpiMm TorO, 1m0 0OTSIKyrOuMx OOCTaBUH ITadbChKHH 3aKOHOJABEIb BIIHOCHUTH
BUKOPUCTAHHS MPU BOUBCTBI OTPYHHOI PeUyOBHMHHU a0O IHIIOIO HIICTYIHOrO 3aco0y (TyT BxkKe
HE3aJIeKHO BiJ] KaTeropii NoTepnuioro), BOMBCTBO 0CO0010, 110 NEPEXOBYETHCS B MPaBOCYIIS,
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00 YHUKHYTH apeluTy, 3aTpuMaHHs a0o yB’si3HEHHS, a0o 3 MeToro 37400yBaHHS 3ac00iB 10
ICHYBaHHSI Ha MepioJ] yXUJIEHHS BiJ sIBKU 110 cyay [7, c. 403].

KpuminansHomy kojnekcy bosnrapii nputamanHa Taka 0COOJUBICTh SIK HAsBHICTh y CTaTTI
116 Benukoro mepeniky OOCTaBUH, LI0 OOTSKYIOTh BOMBCTBO (BIH CTAHOBUTH 12 MYHKTIB).
BinMiHHICTIO Bl KpUMIHAJIBHOIO 3aKOHY YKpaiHU € BIAHECEHHS J0 111€i KaTeropii 3J10YMHIB TaKUX
NisiHb, SK BOMBCTBO BYMHEHE 13 3a3galerigp oOaymanum ymuciaoM (m. 9 4. 1 cr. 116
Kpuminansaoro konexcy bousrapii), BOuBcTBO 0arbka unM Marepi abo piTHOTO CHHA YU PiIHOT
nouku (m. 3 4. 1 cr. 116 KpuminaneHoro konekcy bourapii), BOMUBCTBO m0OcaaoBOi ocoOu,
MpeACTaBHUKA  TPOMAICHKOCTI, @  TaKOXX  BIWNCHKOBOCIYXOOBIS, y  TOMY  YHCIHI
B1ICBKOBOCITYX00BIISI COI03HOT a00 IpYKHBOT JIep>kaBu ab0 apMii IpU BUKOHAHHI a0 y 3B’SI3KY 3
BUKOHAHHSAM HHUM CIy)KOOBUX 000B’s3kiB abo0 (yHKIii, abo o0coOu, IO KOPHUCTYETHCS
MDKHapoHUM 3axuctoM (1. 1 4. 1 cr. 116 Kpuminansaoro koaexcy bonrapii) [13, c. 94-95].

binpm Toro, wactuna apyra crarti 116 KpuminansHoro xoaexkcy bonrapii nependauae
BIJIMOBIIATILHICTE 32 0COONMBO KBai(piKOBaHUH, CIICIiaIbHUI BU BOUBCTBA — «BOMBCTBO CYIUII,
MIPOKypopa, ciairdoro abo ocodu 31 ckiiagy MiHicTepcTBa BHYTPILIHIX CIIPaB IIPU BUKOHAHH1 a0 y
3B’SI3KY 3 BUKOHAHHSM HUMHU CITyKO0BHX 000B’s13KiB a00 QpyHKuii» [13, c. 95].

Crarts 116 KpuminansHoro konekcy boarapii 3a kBaiiikoBaHe BOMBCTBO Iependayae
MOKapaHHs y BU/I1 T030aBJICHHS BOJII BiJ] I’ ATHALATH 10 IBAILSATH POKIB, JOBIYHOTO YB’ A3HEHHS
abo TOBIYHOTO YB’si3HEHHS 0e3 3aMiHM (y BUIIa/IKaX BUMHEHHS BOMBCTBA 3 XY/IIrAHCHKUX MOTHUBIB
a00 Takoro, IO MPEJCTaBIsie HeOE3MeYyHUW peruanB ab0 BUMHEHOTO OCO000, SKa paHilie
BUMHUWJIA IHIIE YMHUCHE BOMBCTBO, CYJl MOKE YXBaJIUTH i 000B’A3KOBE MOCEIECHHS), 32 0COOJINBO
KBamipikoBaHE — MO30aBJCHHS BOJI HA CTPOK BIJ ABAIINTA 10 TPHUALUATH POKIB, JIOBIYHE
yB’sI3HEHHs a00 OBIYHE yB’s3HeHHs Oe3 3aminu [13, C. 95].

Tpeba BIAMITUTH, 110 B KPUMIHAIBHOMY 3aKOHOJABCTBI KpaiH KOHTUHEHTaJIbHOI €Bpomu
NMUATAHHS BIJHECEHHS TaK 3BaHUX CHCIIAIbHUX BOWUBCTB  (crenu(iyHOTO  PI3HOBUIY
kBalipikoBaHUX BOUBCTB) [14] 10 3704YMHIB MPOTH KUTTA ab0 N0 1HIIMX po3aALIiB OcobauBoi
YaCTUHU KPUMIHAJIBHUX 3aKOHIB BHUPILIYETHCS HEOJHO3HAYHO. AHAI3 BIANOBIAHUX HOPM
CBIUUTH PO Te€, L0 Y 3aKOHOJABLIB PI3HUX KpaiH HEMa€ €IUHOI MO3MUILII 3 I[bOro MpuBoy. Tak,
y IpoaHalIi30BaHUX BHILE KOJEKcaX JESKUX KpaiH Taki crieniaibHi BUJU BOMBCTB, K, HAPUKIIAJ,
BOMBCTBO IpE/ICTaBHUKA BJa/{, BBAKAIOTHCS 3JI0YMHAMU IMPOTHU KUTTS, TOJMI AK MPAKTUYHO BCl
KpUMIHAJIbHI 3aKOHU KpaiH KoJuimHboro CPCP BigHOCATH Taki MiSTHHS 0 HIIUX PO3JLTIB, TAKUX
K1 3a0€3Meuyl0Th KPUMIHAJIbHO-IIPAaBOBY OXOPOHY JISUIbHOCT1 OPraHiB JIep>KaBHOI BJIAAM TOLIO.
OpaHO3HauHOT BIIMOBII Ha 11€ TUTaHHS HE Ma€ 1 KpUMIHAJIbHO-IIPaBOBA HAYyKa.

Kpuminansuuit konexce Ilonbiii y maparpagi 2 crarti 148 MICTUTH Julle YOTUPH BUAU
o0cTaBHH, 0 OOTSKYIOTh BOMBCTBO, 1 BOHM 3HalloMi yKpaiHCbKOMY 3akoHonaBLio. IlutanHs
BHUKJIMKAE JIUIIE MYHKT TPETId, KU BCTAHOBJIIOE BIAMOBITAIBHICTH 32 BOMBCTBO «y PE3yJbTaTl
MOTHBAIIII, 110 3aCITYyrOBYE 0COOIMBOTO 3acymKkeHHs» [15, c. 125]. [Ipu nboMy HE PO3KPHUBAETHCS
[IPaBOBUI 3MICT TaKO1 MOTHBAIIl1, IIBU/IIIE 32 BCE, MAETHCS HA yBa31 HU3€HHA MOTHUBAL[iSI BUHHOTO
(KopucCTh, TOMCTA, XYJIITAHCTBO TOIIO), OJHAK, MOJbCHKUM 3aKOHOJABEIb 3 I[LOIO MPHUBOIY 0
MOSICHEHb HE BJIAETHCS.

BucnoBku. TakuMm ynHOM, KBali)iKOBaHUM BOMBCTBOM HA3UBA€ThCS BOMBCTBO, BUMHEHE
MIPU HASIBHOCTI X04a O 07HOT 3 00TsHKYIOUNX 00CTaBUH (KBaTIPIKYIOUUX 03HAK), TIEPEPAXOBAHUX Y
yactuHi apyroi ctarti 115 KK VYkpainu, sfiki BKa3yloThb Ha MiIBULIEHY I'POMAJCbKy HeOe3neKy
L[bOT0 3JI0YMHY HOPIBHSAHO 3 HEKBaII(PIKOBAHUM (IIPOCTUM) BUJIOM TOTO K 3JI0UHHY.

O6cTaBuHHU, 110 OOTSKYIOTh YMHUCHE BOMBCTBO B KPUMIHAJILHOMY 3aKOHO/ABCTB1 KpaiHax
KOHTUHEHTaJIbHOT €BpOIU MPEACTaBIIECHI JI0BOJI IMIMPOKO, 1€ PI3HOMAHITHUMH SIK 32 KUIBKICTIO,
TakK 13a 3MICTOM.
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Tak, kBanigikyroui oocraBuau Kpuminansaoro kojekcy ®@paniii 1992 poky, Ha BiIMiHY
BiJ HarosieoHiBcbkoro KpuminanbHoro koaekcy 1810 poky, 3HauyHO pi3HOMaHITHIIII (iX 3araiabHa
KUIbKicTh y KpuminaneHomy koaekci @panuii 1992 poky CTaHOBUTH €CATh) Ta BITHOCSITHCS 10
MOPAJILHOTO €JIEMEHTA 3JI0OUUHHOTO JAISHHSA, 40 0COOM MOTEPINLIOro Ta IHIIHUX (aKTOPiB.

MeH1u 3Ha4HOIO € Kiacudikaiisi oO0CTaBUH, 1110 OOTSKYIOTh BOMBCTBO y KpuMiHanbHOMY
konekci ®PH, ne B wactuni apyriii maparpada 211 naerbcs BHU3HAUYEHHS KBai(iKOBaHOTO
BOMBCTBa — TSDKKOTO BOMBCTBA. PO3moiut ckiagiB Ha BOMBCTBO 1 TSDKKE BOMBCTBO € TPAAUIIIHHUM
JUTSI HIMEIIKOTO KPUMIHAJILHOTO MpaBa; BOHO iCHYBaJo me y KpuminansHoMy kozekci 1871 poky.
Crioyatky 1l CKJIaJU BIAPI3HSUIMCS TUIBKM CHELM(PIUHUM (OPMYITIOBAHHSIM «YMHCEJ BUMHEHOTO
BOUBCTBa», sike Oyl0 KpuTEpieM il iXHBOTO po3MexyBaHHA. Jlane dopmymtoBaHHs OyIio
OpIEHTOBAHO HE HA IOPUAMYHI, a CYI'y0O IICHXOJIOTIYHI O3HaKH, sKI 4acoM OyJlo Ba)XKo
BCTAHOBUTH.

Kpim Toro, y nucnosuuii BIIIOBIAHUX HOPM JESKUX KpaiH, 30kpema, LlIBelinapii, 6araro
OI[IHOYHUX TIOHATH MOPAJIbHO-ETMYHOTO, a HE CYTO IOPUAMYHOTO XapakTepy, Ha 3pa3ok
«0cO0IMBO 0€3COBICHO», «OCOOJIMBO JOKIPIMBUMH», IO HE JIA€ MOKJIMBOCTI JIaTU IPaBOBY
OLIIHKY 3MICTy TakuX OOCTaBMH, IO OOTSDKYIOTh BOMBCTBO. B3sarami, eBponeiicbkomy
3aKOHO/IABITIO TIPUTAMAHHO IIMPOKE 3aCTOCYBaHHS MOMIOHUX MOPAbHO-€THMYHUX NediHimiin 6e3
PO3’SICHEHHSI IXHBOTO FOPUIUYHOTO 3MICTY.

B kpuminanpHux 3akoHax okpemux kpaiH (Itamis, boarapis, Ilosbmia) oueBuzHI
MPOCTOPICTH 1 BIICYTHICTh KJIacU(PIKAIMHOTO KPUTEPIIO A1 BUAUICHHS TO1 a00 1HIIOT 00CTaBUHH,
30KpeMa, Taki, M0 XapaKTepU3yIOTh CIOCI0 BYMHEHHS, OCOOIMBOCTI MOTEPILIOr0, 0COOIMBOCTI
cy0’€KTUBHOT CTOPOHH 3JI0YMHY TOIIIO.

ToOro, B LUIOMY, BpaXOBYIOUM HasiBHI B HOPMAaTHBHO-IIPABOBHMX aKTax KpaiH poOMaHO-
FepPMaHCbKOI  MMPaBOBOi  CHUCTEMHU  JOKTPUHAJIbHI  Tpaaulii MOOYAOBHM  KPUMIHAJIBLHOTO
3aKOHO/IaBCTBA, HOPMH MPO KBaripikoBaHEe BOMBCTBO 3HAYHO HE BIIPI3HIIOTHCA, 3a BUKITFOUCHHSIM
MEBHUX OCOOJIMBOCTEMH, 10 BimoOpaxarTh a0 HalllOHAJIbHI BIACTUBOCTI 3aKOHOJABCTBA Ti€l uun
1HIIOi jgepxkaBu, a00 TMparHeHHs 3aKOHOJABLS TPUMATUCA y PYCiIl 3aKOHOJABUHX
€BPOIHTETPAIIHHUX TCH/ICHIIIN.
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HOMICIDE’S AGGRAVATING CIRCUMSTANCES IN A CIVIL LAW
(ROMANO-GERMANIC / CONTINENTAL LEGISLATION)

SOTULA A.

Statement of the problem and it scientific value.

So called “Qualified” or “First Degree” homicide means that at least one of the aggravating
circumstances (listed in the Second part Article 115 of the Criminal Code of Ukraine) exists.
Skilled legists defined “Qualified” as a crime that have circumstances directly listed in that Article
of the Criminal Code of Ukraine that indicated a enhanceable public danger of such crime
relatively to a same “Unqualified” crime [1 , p. 62].

Despite the stable approach to that provision (last decade almost unchanged), issues of a
criminal liability for homicide under aggravating circumstances are widely discussed in the law
books [2; 3; 4]. That’s a clear indication of the urgency of the problem of researching
comparative-legal classification of a homicide under aggravating circumstances.

Analysis of recent researches on this issue. Comparative studies of comparative-legal types
of “Qualified” or “First Degree” homicides in Ukraine were not a subject of direct researches.
Various aspects of this issue done by Ukrainian legists: M. Bazhanov, A. Baylovym, Y. Baulin V.
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Grischuk, M. Korolenko, N. Makavetskaya, M. Miller, V. Nawrocki, N. Panov, V. Stashis, V.
Tatsiy and others. But no comprehensive comparative legal study of criminal punishment for such
crimes, what shows the needs for a detailed research of this problem.

The article aim the further theoretical research of criminal responsibility for homicide
committed under aggravating circumstances within updated development of criminal-legal
comparative.

Article’s assignment. Considering aspects of the domestic Criminal Law (related to
homicide with aggravating circumstances), there is a legitimate needs to appeal to similar
international experience in order to find solutions of regulation of similar crimes in other
jurisdictions, particularly in the Roman-Germanic legislation.

The main material and justification of the results of the study.

Homicide’s Aggravate circumstances this days mean not the same in different European
continental countries. Even there is a Civil Law, it a different approach, both in numbers and in
meanings.

Ukraine. Let's start with the common characteristics of those circumstances in the domestic
(Ukrainian) Legislate and will pay particular attention to the circumstances that are missing in
there in compare with other Legislations.

Second part of Article 115 of the Criminal Code contains 14 clauses, but some of them are
consist more than one attribute (§ 2, 9, 14, Part 2 of Art. 115 of the Criminal Code) or list specific
varieties of such attribute (§ 11, 12 Part 2 of Art. 115 of the Criminal Code). The whole list of
homicide’s aggravating circumstances is quite comprehensive. Its also exist a very important
Resolution No 2 dtd February 7™ 2003 of the Supreme Court of Ukraine named "Legal Practice in
cases involving crimes against life and health of the people ". [5]

France. Qualifying circumstances of the 1992 French Penal Code [6, p. 170-174], unlike the
1810 Napoleonic Penal Code, is much more diverse (their total number in the 1992 French
Criminal Code is ten) and that’s apply to the morale element of the crime, the personality of the
victim and other factors. Unlike Ukrainian legislate here exist attribute of premeditated murder
which constitutes homicide as “Qualified” (Article 221-3 of the Criminal Code of France) [6, p.
170-171].

In this part stated, that intent is forming over a longer or shorter period of time. Premeditation
- is intent formed to the feasance of acts, directed on a certain crime or misconduct (Article 132-72
of the Criminal Code of France) [6, p. 156]. Feature that allows to segregate "simply intentionally"
from premeditated intent homicide is the intent exist "to actions aimed at implementing the intent.
That is, with the premeditated murder of intent is necessary to recognize any willful murder,
which is not entirely a result of the execution of intent, which arose suddenly [7, p. 247].

Germany. Less significant classification in the Criminal Code of Germany. Second part of
Section 211 defines that “Qualified” (or First Degree) homicide — is a heavy, hard murder.
Different classification of murder (Totschlag) and “heavy” murder (Mord) is traditional for the
German Legislate. It has been existed in the 1971° Penal Code. At the beginning that was only
different formulation «intention of homicide done» as a classification of “heavy” murder (Mord).
That formulation has been based not on legal, but on mentally signs what was difficult to
recognize time to time. This uncertainty has been partially eliminated by the Law dtd September,
4th, 1941 [7, p. 316-317].

German professor Albin Ezer's say, that death causing becomes homicide if it bears certain
signs of murder contained in para 211 of the Criminal code of Germany [8, p. 127]. These certain
signs mentioned proper social-ethical relevance. Their list is exhaustive. As per prevailing
German’s criminal legal norms, listed three groups of signs:
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a) Killing victim use their helpless or illness condition, painfully or commonly hazardous way
(three attributes)

b) Motives of a murder such as: getting satisfaction of killing, getting satisfaction of sexual
desires, aspiration to reception of property benefit at any cost, getting others dishonourable
reasons (four attributes)

¢) When a killing made to hide other crime or to provide its fulfillment (two attributes) [9, p.
366-367].

Same time, para 211 Criminal code of Germany does not specify such attributes as: killing
two or more persons, fulfillment of a killing by a group of persons; if killing corresponding to
some activity of a victim; hooligan actions and so on, mentioned in Clause 115 Part 2 Ukrainian
Criminal Code [8, p. 127].

Had to note, that attributes listed in para 211 of the German Criminal Code, have been
carefully analyzed in the special German literature. As per common opinion, each of them alone
and all them together cause certain difficulties in judicial practice. Thus each of these attributes,
objective and subjective corpus delicti to be considered. Certainly, while analysis of the subjective
corpus delicti, controversial problems arise due to intention, its intensity and psychological
preconditions [10, p. 173].

Second part of para 212 of the Criminal code of Germany establish the criminal responsibility
for especially heavy case of murder (besonders schwerer Fall des Totschlags) is established. It is
not a murder version (Mord). A fulfillment of especially heavy case of murder (besonders
schwerer Fall des Totschlags) there are no murder signs (para 212 Criminal codes of Germany).
The given rate determines the rate of punishment (Strafzumessungregel), in this case - more
severe, than is provided for “simple” murder. In this case formal signs does not fulfill para 211 of
the Criminal Code

For example, murder in a state of jealousy formally did not fulfill para 212 Second part
German Criminal Code, but can be qualified so [7, with. 316]. Level of danger of such crimes is
reflected in punishment level as a lifelong imprisonment [8, p. 127].

Switzerland . Clause 112 establishes "Murder" of the Criminal code of Switzerland: «If the
person acts especially unscrupulously, namely its motives of fulfillment of criminal act, the
purpose of criminal act or an accomplishment kind is especially reproachful punishment is the
lifelong unbearable conclusion or the unbearable conclusion for term of not less than ten years»
[11, p. 160]. As we see, in a disposition of this rate estimates concepts as a morally-ethical, instead
of especially legal character, like "especially unscrupulously", "especially reproachful" that does
not give possibility to state a legal estimation of the maintenance of such circumstances burdening
murder. In general, wide application of similar morally-ethical definitions without an explanation
of their legal meanings is inherent to Swiss legislator.

Italy. Criminal code of Italy has clauses 576, 577 "Aggravating circumstances" [12, p. 17].
Those clauses have provided variable punishment for crime of murder at aggravating
circumstances. Clause 576 applied death penalty, while Clause 577 - lifelong imprisonment. After
cancelling death penalties, both Clauses apply lifelong imprisonment.

Clause 577 of the Criminal code of Italy provides that deliberate is an attribute that
aggravating themselves, irrespective of other circumstances. Clauses 576-577 of the Criminal
code of Italy clear mentioned that all other kinds of the “qualified” murders also have deliberate
nature. Therefore, probably, would be reasonable to specify the deliberate as on a general sign of
these acts.

Both these clauses, among the other, have attributes, unknown to Ukrainian legislation.
Criminal code of Italy provides familiar to us from history i.e. murder of a relative upward or
downward line. (Clause 577 of the Criminal code of Italy). Same time Clause 576 need additional

Ne 2 (6) 2014

269



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

circumstances: such action «to be made due to low morale or disrespectful motives or
accompanied by violence or if the poisonous substance or other artful means or if murder is made
intentionally» [7, p. 402].

According to a Second part of Clause 577 of the Criminal code of Italy, in cases of homicide
of a husband, a brother, a sister, a step father father or a step mother or adopted child, it is
appointed custodial sanctions for the term from twenty four till thirty years of imprisonment. Such
mitigation of responsibility depending on degree of relationship with victims, according to
scientists, is incorrect [7, p. 403].

Besides of above, Italian legislator considering as aggravating circumstances of homicide the
use for murdering an a poisonous substances or other artfultreacherous way (irrespective of a
category of the victim), murder by the person who hiding from justice in order to avoid arrest,
detention or imprisonment, or for the purpose of obtaining means of livelihood while avoiding an
appearance to the court [7, p. 403].

Bulgaria. Clause 116 Criminal Code of Bulgaria containing a twelve attributes of the
circumstances burdening murder. Difference with the Ukrainian Criminal Code is some attributes
like: murder made with in advance considered intention (item 9 p.1 item 116 of the Criminal code
of Bulgaria), murder of the father or mother or the native son or the native daughter (item 3 p.1
item 116 of the Criminal code of Bulgaria), murder of the official, the representative of the public,
and also the military servant, including the military servant of the allied or friendly state or army
at accomplishment or in connection with accomplishment of official duties by it or functions, or
the person who uses the international protection (item 1 p.1 item 116 of the Criminal code of
Bulgaria) [13, p. 94-95].

More than that, a Second part of Clauses 116 of the Criminal code of Bulgaria provides
responsibility for especially qualified - «murder of the judge, the public prosecutor, the
investigator or the person belongs to the Ministry of Internal Affairs while on duty» [13, p. 95].

Clause 116 of the Criminal code of Bulgaria for the “qualified” homicide provides
punishment from fifteen till twenty years of imprisonment, a life imprisonment or a life
imprisonment without parole (in cases of murder of hooligan motives either dangerous recurrence
or made by the person who has made other premeditated murder earlier. The court can enact and
obligatory settlement), for especially qualified - imprisonment for the term from twenty till thirty
years, a life imprisonment or a life imprisonment without parole [13, p. 95].

Need to say, that in Crime Legislation of the continental Europe the classification of so-called
“special” murders (a specific version of the qualified murders) [14] as crimes against life or to
other sections of the Special part of penal statutes not equal. Legislators do not have similar
position about in different countries. So, in the codes of some countries classified such special
types of homicide, for example, murder of the official person, are considered as crimes against life
whereas almost all Crime Codes of the former USSR countries classified such acts per other
sections, providing by criminal law an a protection of activity of public authorities, etc. Steady
solution on this have no either criminally-legal science.

Poland. Criminal Code of Poland clause 148 para 2 contains only four kinds of the
circumstances burdening murder, and they are familiar to the Ukrainian legislator. The question
arises due the third point, which establishes responsibility for murder «as a result of motivation
which deserve special condemnation» [15, p. 125]. Polish Legislator give us no fixed
explanations. We can expect self-interest, revenge, hooliganism, etc.

Conclusions. Thus, “Qualified” or “First Degree” homicide means that at least one of the
aggravating circumstances (listed in the Second part Article 115 of the Criminal Code of Ukraine)
exists. Skilled legists defined “Qualified” as a crime that have circumstances directly listed in that
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Article of the Criminal Code of Ukraine that indicated a enhanceable public danger of such crime
relatively to a same “Unqualified” crime [1 , p. 62].

Homicide’s Aggravate circumstances this days mean not the same in different European
continental countries. Even there is a Civil Law, it a different approach, both in numbers and in
meanings.

So, qualifying circumstances of the Criminal code of France of 1992, unlike the Napoleonic
Criminal code of 1810, are much more various (their total in the Criminal code of France of 1992
constitutes ten) and concern a moral element of criminal act, to the person of the victim and other
factors.

Less considerable is classification of the circumstances aggravating murder in the Criminal
Code of Germany. Second part of Section 211 defines that “Qualified” (or First Degree) homicide
— 1s a heavy, hard murder. Different classification of murder (Totschlag) and “heavy” murder
(Mord) is traditional for the German Legislate.mThat formulation has been based not on legal, but
rather on mentally signs what was difficult to recognize time to time.

Also some countries, in particular, Switzerland, applied concepts of ethical, instead of
especially legal character, like "especially unscrupulously”, "especially reproachful" that does not
give possibility to recognise a legal estimation of the maintenance of such circumstances
burdening murder.

In general, wide application of similar morally-ethical attributes without an explanation of
their legal characteristics is typically for Continental European Legislator.

Criminal Code of some countries (i.e. Italy, Bulgaria, Poland) obviously have no fixed
classification criterion to recognition of some attributes, in particular, way of crime done, victim’s
features, crime classification, etc.

Considering all above we can see approach of Legislators to homicide’s aggravating
circumstances in a Civil Law (Romano-Germanic / Continental Legislation) very similar. Some
different certain features display either historical approach of national Legislation, or European
integration of Legislator.
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