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MECHANIZM TWORZENIA SIE UZNANIA SADOWEGO

Na podstawie doktrynalnie utworzonej teorii egzekwowania
zostata przeprowadzona analiza mechanizmu tworzenia si¢ uznania
sadowego jako uporzadkowanego procesu, wyodrgbnione zostaty
komponenty tego procesu, ich charakter, wiasciwosci 1 charakter
interakcji.

Stowa kluczowe: egzekwowanie, uznanie sadowe, tworzenie si¢

uznania, dyskrecjonalne uprawnienia. * 0. Jacenko
doktorant katedry

THE MECHANISM OF FORMATION OF JUDICIAL postepowania karnego
DISCRETION oraz kryminalistyki

Akademii Adwokatury

Based on the doctrinal teachings of the application of the law, Ukrainy
made an analysis of the mechanism of formation of judicial discretion (Kijow, Ukraina)

as an orderly process, the allocation of the components of this process,
the determination of their nature, characteristics and order interaction.

Key words: application of the law, judicial discretion, formation of discretion, discretionary
powers.

MEXAHI3M ®OPMYBAHHJ CYJAIBCBKOI'O PO3CY Y

Ha ocHOBI1 TOKTpHHAIBHO PO3pOOIECHOr0 BUEHHS PO MPaBO3aCTOCYBAHHS 3/IMCHEHO aHAII3
MeXaH13My (OpPMYBaHHS CYIIIBCBKOIO PO3CYAY SIK YIOPSIKOBAHOTO IPOLECY, BUOKPEMJICHHS
CKJIAJIOBHX €JIEMEHTIB TAaKOTO IPOIECY, BH3HAUCHHS IX XapakTepy, OCOOIMBOCTEH Ta TMOPSIKY
B3a€EMO/III.

Knrwouoei cnosa: mpaBo3acTOCYBaHHs, CYIIIBCBKUU po3cyd, (QOpMYBaHHS PO3CYIY,
JTUCKpPEIiH1 TOBHOBAKEHHS

IlocTtanoBka mpoOJieMu. 3aKOHOJABCTBO YKpaiHUM MICTUTH B CBOIM CTPYKTYypl 4MMAajo
HOpPM, SIKI nepefdayaroTh BUPIMIEHHS Yy XOJA1 3MIMCHEHHS MpPaBOCYIAs TUX YU IHIIUX MUTaHb
MaTepiaTbHO-TIPABOBOTO a00 MPOIECYyaTbHOTO XapaKTepy Ha OCHOBI CYAIBCHKOTO PO3CYIY.
@opMmyiIOBaHHS NPAaBOBUX HOPM TaKUM YMHOM, 1100 3a NMEBHUX OOCTaBUH HaJaBaTH CYAAl
cBOOOly BHOOPY BapiaHTy IPaBO3aCTOCOBHOIO PIMICHHS, € HOPMAaJIbHOIO 3aKOHOJABUYOIO
MIPAKTUKOIO JE€MOKPAaTUYHOI IMpaBOBOI JAepKaBH, apkKe MOJIOHMH MIAXil HaJa€e THYYKOCTI
CYJIOYMHCTBY, JIO3BOJISIE BPaXOBYBaTH HAWOUIBII IHAMBIAyaJbHI OCOOIMBOCTI KOXHOI CYIOBOT
CpaBd 1 B KIHIIEBOMY paxyHKy CHOpHs€ 3a0€3MEUCHHIO CIPaBEUIMBOCTI BIAIPABICHHS
npaBocynasi. Buxomsum 13 Ccka3aHOTO, ICHYE HEOOXITHICTh BCEOIYHOTO  JOCIHIHKEHHS
PI3HOMAHITHUX aCHEKTIB CYAJIBCHKOTO PO3CYAY fK B 3arajlbHOTEOPETUYHOMY KOHTEKCTI, TaK 1 3
TOYKH 30py IMpOLECYaJIbHUX Taidy3eid IOpUCHPYACHI], a TakoXX 3 MO3MLii opraHizamii Ta
(GYHKIIIOHYBaHHS CyJI0BOT BJIJIH.

AHaJi3 ocTaHHIX myOJikauniii, B IKUX 3al04YaTKOBAHO PO3B’A3aHHS JaHOI NMPoOOJIEeMH.
Cnig BIA3HAUWUTH, UIO0 JOCUTh TPUBAIMM Yac paasHChbKAa IOpUAMYHA HayKa 3 11€0JIOITYHUX
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MIpKYBaHb BiIKHMJana camy 1€ CYAJIBCHKOTO PO3CYyAY, @ TOMY B poOOTax BUEHHX-IOPUCTIB
BKA3aHOTO Mepioay AaHa mpoliemMaTuka maibke He migiiManacsa. Okpemi il acieKTH Ha TOW 4ac
Oynu BucBitineHi y myoOumikamisx wuitictiB O.T. bonnepa ta K.I. KomicapoBa. Po3Butox
JUCIO3UTUBHUX Hayajl B MPABOBOMY PETryJIIOBaHHI Yy MOCTPaASHCHKHUM MepioJl 3HaYHO PO3IIUPHUB
cdepy 3acTOCyBaHHS CYIIBCHKOIO PO3CYIy, 110 HE MOIJIO HE MPUBEPHYTH yBaru JIOCIHITHUKIB.
PesynbraTroM 1p0oro craB LUIMH psii KOMIUIEKCHUX AOCIIKEHb MPoOJieM MpaBO3acCTOCOBHOIO
po3cyay B3araji Ta CY/JIIBCBKOTO po3cylny 30KpeMa. B Teopii mpaBa pe3ynbTaTd BKa3aHHX
JOCIIKEHB penpe3eHToBani B poborax B.I'. Aatpomnosa, A. bapaka, JI.M. bepr, K.C. €pmakoBoi,
I1.B. KydTupesa, B.Jl. IlonmockoBHoro, M.b. Picvoro, O.b. Ctbomnina. Cepen mnpoiiecyaiicTis
npobseMaMu peanmizaiii po3cyny y pi3HMX BUOax cynaounHcTBa 3aimanucsa [.b. AOymenko,
ILI. Mapdinun, A.A. Xangapos, O.b. fApocnaBcekuit. Ilpu 1pomMy B mporecyanbHId HayIll
npo0iemMa MpaBO3aCTOCOBHOTO PO3CYAY HOCHLIKYETbCS MEPEBAXKHO B KOHTEKCTI 3a0€3MEUEHHS
3aKOHHOCTI Ta OOIPYHTOBAHOCTI MpOLECyalbHUX pIllIEHb, 110 MPUHMAIOTHCA Ha HOro OCHOBI.
BiamoBinHo, po3cyn y cdepi CymounHCTBA PO3IIISAAETHCA K CTATUYHUN 00’ €KT, TPEICTABICHUM
y BUJISIAI pe3yJbTaTy MPOIECyalbHOT AISUIBHOCTI, BUPAKEHOTO Yy 3aKpilUIeHId 3aKOHOM (opmi
(mocraHoBa, yxBaja, BAPOK TOILO).

B cBoto uepry, 3 nmo3uii oprasizanii 1 pyHKIIOHYBaHHS CUCTEMHU MPABOCYAJI TEOPETUYHUI
1 IPaKTUYHUN IHTEpeC NPEe/ICTaBiIse CYyUIIBCbKUN po3Cyl K AUHAMIYHA CHUCTEMA, 10 BIAOOpaXkae
nporiec #oro ¢popMyBaHHS, PO3BUTKY Ta KIHIIEBO1 peatizallii. 3a TaKOro MiAX0Jay CTaE MOKIUBUM
BUOKPEMJICHHS Ta aHali3 OKPEeMHX IMpPAaBOBUX, OpraHi3alliiHUX, MCHUXOJIOTTYHUX, €THUYHUX Ta
nesknX 1HMUX (akTopiB 00 €KTUBHOTO Ta CyO’ €KTUBHOTO XapakTepy, SKi 0e3mocepenHbo
BIUIMBAIOTh HAa BKa3zaHuM mnpouec. B TakoMy KOHTEKcTi npoOiema CyIIiBCBKOIO PO3CyAy B
IOPUAMYHIN JIITepaTypl NPAaKTUYHO HE JOCIIKYBaJIacCh.

Metor0 gociailzkeHHsl € aHaji3 MeXaHI3MY (OpPMYBaHHS CYIAIBCHKOTO pO3CYIy SIK
YHOPSIAKOBAHOTO TMPOIIECY, IO Ma€ CBId IMOYATOK, 3aKOHOMIPDHUM PO3BUTOK Ta KIHIICBUN
pe3ysbTaT, BUOKPEMJIEHHS CKJIAJOBUX €JIEMEHTIB TaKOro IpOLECY, BU3HAUECHHS iX XapakTepy,
ocoOJIMBOCTENl Ta TOPSAKY B3a€MOJil, IO CTaHE BIANPABHOI TOYKOK Y BHPIIICHHI
OpraHizalliifHO-IpaBOBUX Ta MOPAJIBHO-CTUYHUX NpodiieM peanizaumii CyIJsIMH  CBOiX
JTUCKPEIIHHUX TOBHOBAXKEHD ITiJT 9ac 3A1MCHEHHS MTPABOCY IS

Buxkian ocHoBHOro marepianay aociimkeHnsi. CyIIiBCbKAM PO3CY Ha CBOEIO MPUPOJIOIO
€ PI3HOBHJIOM MIPABO3aCTOCOBHOTO PO3CY/y, IO 3a JIOTIKOIO TOBHHHO O3HAYaTH HEOOXIIHICTH
pO3MIsAYy MeXaHi3My Horo (OopMyBaHHsS 4epe3 MpU3My BUPOOJIEHOT TEOpi€r0 mpaBa KOHIEMIIIT
npaBo3actocyBaHHA. L[iTKOM JOpeYHO MPHUMYCTUTH, IO (HOPMH 1 3MICT OCTAHHBOTO B 3HAYHIN
MIpi 3YMOBIIOBaTUMYTh TIpoiiec (GopMyBaHHS po3cyay. BinnmoBigHo, BumpaBIaHuMm Oyze
BUKOPUCTAHHS JUIs aHAI3y MeXaH13BMY (OpPMYBaHHS CYAJIBCHKOTO pO3CYIy JOKTPUHAIBHO
po3pobIeH0T MOJIel TPaBO3aCTOCOBHOT MisTbHOCTI. [Ipu 1mpbOMy OJHE 3 OCHOBHUX 3aBIaHb
MOJISITAE 'y TOMY, 1100 BU3HAYUTH, HACKUIBKM CYAJIBCHKUH pO3Cyl “BIUCYETHCA” B 3arajibHy
CXeMY MPaB0O3acTOCYBaHHS.

BinnoBigHo 10 3araibHOTEOPETUYHUX MOJI0KEHb (u1ocodii mpaBa Ta BIANOBIAHUX PO3ALIIB
Teopii mpaBa (POPMaTBLHO-JIOTIYHOIO OCHOBOKO TPABO3AaCTOCYBAHHS € KIACHYHUN CHIIOTI3M:
OUTBIIMM 3aCHOBKOM € IIpaBOBa HOPMa, MEHILIUM 3aCHOBKOM — ()aKTH4HI OOCTaBUHHU CIpPaBU, a
BUILJIMBAIOYMM 13 IIEPUINX JBOX 3aCHOBKIB BUCHOBKOM Oy/1€ BUCTYIIaTH BJIaCHE NPAaBO3aCTOCOBHUI
akT [4, c.1; 2, ¢.233]. 3a3HaueHa Mojeb BiioOpa)ae JOTIUHY IHTEPIpPETaLil0 PaB03aCTOCOBHOT
nisuibHOCTL. OfiHaK, sk Bia3Hadae B.I. AHTpomnoB, jorika He 3Ha€ Hi Cy0’€KTUBHOTO IHTEIEKTY, Hi
cy0’exTuBHOT BOJIl. BCl TpU Cy/KeHHs, SK1 CKJIaJal0Th MPABO3AaCTOCOBHHUM CHUJIOTI3M, IMOB’S3aHI
OJWH 3 OJHUM HACTUIBKMA >KOPCTKO, IO 4YITKA JIOTIYHA IMIUTIKAIlisi BHUCHOBKY 13 TOCHJIAHBb
nepeadayae HE MEHIN YITKY IOPUAMYHY IMIUTIKAIII0 MPAaBO3aCTOCOBHOTO PIIIEHHS 13 HOPMH Ta
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¢dakty. BinmoBimHO, TPaBO3aCTOCOBHOMY pO3CYyIy B paMKax Takoi MOJENl TpPOCTO He
3anmmmaetbes wmicus [3, ¢.84-85]. IHmuMu crmoBamu, 3a “KIACHYHOIO” JIOTTYHOK CXEMOIO
MPaBO3aCTOCYBAaHHS PIIMICHHS TPAaBO3aCTOCOBHUMKA HE MOXE BapllOBATHCS MPU HE3MIHHOCTI
[IpaBOBOi HOPMHU Ta BCTAHOBJIEHUX (AKTUYHMX OOCTAaBMH CIpPaBM, IO IO CYT1 BHUKIIOYAE
MO>KJIUBICTh 3aCTOCYBaHHS CYJIBCHKOTO po3cyny. BupilieHHs 3a3Ha4€HOro HpOTUPIYYS CTa€e
MO>KJIMBUM ITICJIS BBEIGHHS B CTPYKTYpPY [IPaB0O3aCTOCOBHOT IISJIBHOCTI J10IaTKOBUX €JIEMEHTIB SIK
00’€KTUBHOrO0, TaK 1 CyO’€KTUBHOTO XapakTepy, SKi JO3BOJISIIOTh BU3HAYUTH IPOSIBU
IHTENIEKTYaJIbHO-BOJIbOBOT aKTMBHOCTI MPAaBO3aCTOCOBHHUKA MPU YXBAJECHHI MPaBO3aCTOCOBHOTO
aKTy.

Cepen HayKOBIIIB HEMa€ €IHOCTI TyMOK WIOAO0 KUIBKOCTI Ta HallMEHyBaHb CTajld
MPaBO3aCTOCOBHOI AsUTbHOCTIL. OJIHAK MPEBATIOE TO3MIIISI, BIAMOBITHO A0 SAKOI BUAUIAIOTHCA TPU
cranii: 1) BcTaHOBIeHHS (AaKTUYHMX OOCTAaBUH CHpaBH; 2) BUOIp 1 aHall3 HOPMHU IpaBa; 3)
OPUMHATTS  pillleHHs 1O chopaBi 1 HOro JOKyMEHTaJbHE OQOpPMJIEHHS Yy  BUIJISAL
MPaBO3acTOCOBHOTO akTy [1, ¢.328; 11, ¢.689; 5, c.132-133]. V cdepi 3ailicHeHHS CyJOYMHCTBA
Taka CTaJIMHICTh KOHKPETU3YEThCSd HACTyNHUM yuMHOM. Ha mepiiii cranii BinOyBaeThCsi Cy0Be
Mi3HaHHA (aKTUYHUX OOCTaBUH CIpPaBU IIJISXOM JOCHKEHHS J0Ka3iB Ta ix Jpkepen. Jpyry
CTa/il0 YTBOPIOE KOMIUIEKC [iii 13 BHOOpY BIONOBAHUX HOpPM MarepiaibHOro Ta/abo
MPOLIECYaJIbHOTO MpaBa, U0 MiUIAraloTh 3aCTOCYBaHHIO, iX aHaji3, epeBipKa il y mpocTopi, yaci
Ta 3a KOJIOM 0Ci0, TIIyMaueHHs BKa3aHUX HOPM. Y TPEeTii cTajii Ha OCHOBI KOMIIJIEKCHOTO aHali3y
GakTiB 1 IOPUAUYHUX HOPM MPUNMAETHbCS CyJOBE pILICHHS, SIK€ OTPUMYE BIANOBIIHY
npouecyagbHy (GopMy 1 BTUIIOETbCS Y )KUTTS BU3SHAYEHUMU 3aKOHOM CIIOCO0aMU Ta 3aco0aMH.

[TocnigoBHICTh Ha3BaHUX CTAJIIH MOKHA PO3IJISLIATH SIK OCHOBY JUIl BU3HAUEHHSI MEXaHI3MY
(dbopMyBaHHS CyAIBCbKOTO po3cyny. llpu mpomy ciif BpaxoByBaTH HACTyIHE. 3alpolOHOBaHa
MOCJIIOBHICTh € 1€aJTbHOI0 TEOPETUYHOI MOJAEIUI0, ska chOpMOBaHA 3 TEBHOIO MIpOIO
YMOBHOCTI. 3 HPAaKTHUYHOI TOYKM 30pYy 3aCTOCYBAaHHS CyJIOM IIPaBOBUX HOPM € HaA3BHUYAIHO
CKJIQIHOT0, CTEeNU(IYHO0 MIIBHICTIO, KA OXOIUTIOETHCS €IMHUMHU TporecoM. Po3maumutu 1ei
MIpOLIEC HA YITKO OKpECJeH1 cTajli MPakTUYHO HEMOKJIMBO, OCKUIBKM CTaJIMHICTh mependayae
MOCIIIZIOBHY 3MIHY OJIHOTO eramy Ha IHmuHA. B cBolo uepry, fK MoOKa3ye aHaii3 MNPaKTUKU
[IpaBO3acTOCYBaHHs y cepi CyTOUMHCTBA, TOCIIIKEHHs (PaKTUYHOI OCHOBH CIIPABH, K MPaBUIIO,
B1I0yBA€THCA HEPO3PUBHO 13 aHAJII30M HOPMATHBHOIO Martepiany, KMl CKIaJae MpaBoBYy 0azy
JUTsl BUPIIIEHHS CYI0OBOTO criopy. Tak, MisTIbHICTH 13 BCTAHOBJICHHS (DAKTUYHUX OOCTAaBUH CIIPaBU
MOBMHHA MAaTH YITKO BH3HAYEH1 3aKOHOJABCTBOM OpIEHTHPHU (HANPUKIAJ, 3aKpIUICHUH Y
[IPOLIECYaIbHOMY 3aKOH1 IPEIMET JOKa3yBaHH:), OCKUIbKUA (PaKTH Y CyI0BOMY 3aClIaHH1 MOXYTb
BCTaHOBJIFOBATUCH MPABUJILHO JIMIIE TOJI, KOJM Hamepes BIAOMO Ipo iX IOpUAMYHE 3HA4YeHHA. B
CBOIO Uepry, /Ui TOTO, MO0 oOpaTH HOPMY IpaBa, SKa MUIIATAE 3aCTOCYBAHHIO, CYJ IMOBUHEH
3BepHyTHUCA 10 (aKTUYHUX OOCTaBUH clipaBu. B pe3ynbTaTi BCTAHOBJIEHHS IOPUIUYHOI OCHOBU
CIPaBH MOX€E BUHHKHYTHM HEOOXIIHICTh YTOYHEHHS OKpeMux ii (pakTH4HHX OOCTaBUH 1 T.I. Y
3B’SI3Ky 13 CKa3aHUM, HEBUIIAJKOBUMHU BHJAIOTHCSA IMPOIMO3ULII OKPEMUX HAYKOBLIB II0J0
00’eTHaHHS JIBOX CTaJiil MpaBO3aCTOCOBYOi AISUIBHOCTI B OJHY, SIKy MOXHa Oyno O Ha3BaTH
CTaIE€r0 AOCTIHKEHHS (PAKTUIHMX 0OCTaBUH CIIPaBH Ta iX IOpuanyHa oIiHka [15, ¢.221; 8, ¢.18].

He BcTymaroum y AMCKyCit0 3 03By4€HOTO MUTAHHS, BIA3HAYUMO, 110 TOAI0HE TTepEeIIeTIHHS
eTariB Ta MOPYIIEHHS “TUIOBOI CTaJ1MHOCTI MPaBO3aCTOCYBAHHS € IUIKOM HOPMAJIbHUM SIBUIIIEM
y cdepi cynounHcTBa. biabiie Toro, y BUNaakax NpUUHATTS cyJaMu IpoLecyalbHUX pPillIeHb Ha
OCHOB1 PO3CYyAy HEPO3pUBHICTh IMpOLECIB IMi3HAHHSA (AKTUYHOI 1 IOPUAUYHOI TNPUPOIU
BUpIIIYBAHO1 CHpaBU aKTyanizyerbcs e Outbiie. CyaaiBCbKUil po3cyd, Oyaydu 3a CBOEIO
MPUPOJIOI0 OJIMKYMM JI0 JIPYroi cTajii MpaBO3acTOCYBaHHS (AK€ MOKIIHUBICTH PO3CYAY MPSMO
ab0 omocepeaKOBaHO BUIUIMBAE 13 HOPM IpaBa), MPOSBIIAE BCI BIUIMB HA BCIX €Tamax IISIIbHOCTI
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13 NpUHHATTA CYHOBUX pilieHb. [IpuyoMy, opraHiuHe B3a€MONPOHMKHEHHS BKa3aHUX €TaIliB
MPaBO3acTOCYBaHHA y cepi CyTOYMHCTBA HE JIO3BOJISE KOPCTKO “TPUB’sI3aTH’ 10 HUX Ty UM
1HITY cTaairo GopMyBaHHS CYIIIBCHKOTO po3cyay. ToOTO, MPaKTUYHO HE MOKIIMBO BU3HAYUTH, B
K1l cranli copMOBaHOCTI 3HAXOIUTHCS CYIJIBCBKUN pPO3CYA Ha KOHKPETHOMY eTami
[IPaBO3aCTOCOBHOI JISUIBHOCTI 13 YXBaJICHHS MPOLECYaIbHOTO PIILIEHHS.

3BakarouM Ha CKa3aHe BuUlIe, 0e3MepCHEeKTUBHUMU BUJAIOTHCA OYyJb-sIKI CIPOOU BUJLUIMTH
OKpeMi cTajii (eTanmu) B MexaHi3Mi (OpMYBaHHS CYUIIBCBKOTO PO3CYAY, OCKUIBKM CTaAiMHICTb
nepeadayvae MOCHIIIOBHY 3MIHY OJIHOTO €TaIly IHIIMM TPU YITKO BU3HAYCHUX MEKax OCTaHHIX. B
JAHOMY BHUIIQJKy HAWOUIbII ONTHUMaJbHO BECTH MOBY MpPO €JIEMEHTH MeXaH13MY (OpMYyBaHHS
CYIIIBCBKOTO po3cyny. TakuMu eneMeHTaMH, Ha Hally JIyMKY, €: Ii3HaBaJIbHHM, (opMaibHO-
JIOTIYHUN Ta IHTENEKTYalbHO-BOJILOBUN. Y CBOill CYKYNHOCTI Ta B3a€MO/IIi 3a3HAUYEH1 €JIEMEHTHU
YTBOPIOIOTH JIMHAMIYHY CHCTEMY, B paMKaxX sKOi MiJ BIUIMBOM pI3HOMAHITHUX (HaKTOpiB
B1I0yBA€THCS 3apO/PKEHHS, (POPMYBAaHHS Ta peajizaiis CyAIiBCbKOTO po3cyny y popmi ogHOTO 13
NEKUIbKOX MOJJIMBUX BaplaHTIB IHpolecyaidbHoro pimeHHsa. [lpu npomy Taka cucrema
XapaKTEepPU3y€ETbCS IEBHOIO HECTAOUIBHICTIO, SIKa BUPAXKAETHCS Y TOMY, 110 HaBiTh HaWMEHII1
3MIHU B OJIHOMY 13 ii mapaMeTpiB MOXKYTb MPUBECTH 10 30BCIM IHIIOTO pE3yJbTaTy peaizaiil
poscyny.

[li3HaBanpHUI €IEMEHT MeXaHi3My (OpPMYyBaHHS CYIIIBCHKOTO PO3Cydy Oe€3mocepeaHbo
OB’ sI3aHUH 13 BCTAHOBJICHHSIM (PaKTUYHUX M1JICTaB Ul NPUIHATTS NPOLECYaIbHOTO pillieHHs. SIK
BIJI3HAYAa€ThCA B IOPUAWYHIN JliTepaTypl, OCHOBHUM CHOCOOOM Mi3HaHHS (DaKTUYHUX OOCTaBUH
CIpaBH, IO MIATBEP/KYIOTh OOCTaBWH, SIKI MAalOTh 3HAYEHHS I MPABUIBLHOTO BUPIIMICHHS
CIpaBH, € BCTAHOBJIEHHS iX 3a JOINOMOIOI0 CYyJIOBUX J0Ka3iB, TOOTO CyJOBE JOKa3yBaHHS.
OyHKI1IA Cyay MOJSArae B TOMy, 00 y IpoLeci po3risay 1 IPUHHATTS PIlIEHHS Y CIpaBl I0CATTH
BIDHOTO 3HAHHS Npo (akTU4HI OOCTaBMHM, MPUTAMaHHI CHIPHUM IPaBOBLAHOCHMHAM, 1 TOYHO
3aCTOCYBATU JI0 BCTAHOBJICHUX IOPUAWYHUX (PaKTIB HOPMHU MaTepiaiabHOro mpasa [13, c.216]. B
pe3ynbTaTi BKa3aHOI JISIbHOCTI BiOyBaeThcs (popMyBaHHS (PAKTHUHOI OCHOBU CYIAIBCHKOTO
poscyny. Ilpu 1iboMy, SIK BKe 3a3HAYaIOCs BUIIE, CY/ B MPOIIEC] Mi3HAHHS (DAKTHIHUX 0OCTaBUH
CIpaBH CUCTEMATUYHO BJAETHCS JIO aHANI3y MPABOBUX HOPM ISl BU3HAUEHHS TOTO, Kl came
00CTaBUHM MaTUMYTh IOPUAMYHE 3HAYSHHs IS pealtizalii po3cyny. B 3aiexHoCTi BiJ TOrO, SKUM
YUHOM Yy 3aKOH1 c(OopMyJabOBaHAa HOpMa PO MOXIIMUBICTH PO3CYNy (alIbTEpHATHUBHO, B MEBHUX
MeXax, 13 3aCTOCYBAaHHSM BIJHOCHO BH3HAYEHHUX IPHUIHUCIB TOIO), CyJ BU3HAYAE HANPSIMKH
Mi3HABAJIBHOI TISTILHOCTI Ta CTYIIHb TIMOMHM AOCIIDKEHHSI TUX YW 1HIMX oOcTtaBuH. B ogHMX
BHIA/IKaX 3aKOHOJIABEIlb JOCHTh YITKO OKPECIIOE OPIEHTHUPH MI3HABAJIBHOI JISTIBHOCTI CYAy JUIS
dbopmyBaHHs #oro poscyny. Hampukman, cynm mnpu THpu3HAUY€HHI TMOKAapaHHS 3000B’s3aHUM
BpaxOBYBaTH CTYMiHb TSKKOCTI BUMHEHOIO 3JIOYHMHY, 0COOy BHHHOIO Ta OOCTaBMHHU, IO
MOM’SKIIYIOTh Ta O0O0TSDKYIOTh mokapaHHs (1.2 4.1 c¢1.65 KK Vkpainu). B iHmux Bunaakax cyn
MMOBUHEH CAaMOCTIMHO BHM3HA4aTH 0OCAT OOCTaBHH, K1 HEOOXIAHO BCTAHOBUTH Ta OLIHUTH IS
MPUMHSATTS PIlIEHHS] HA OCHOBI po3cyay. Tak, BianosigHo a0 4.6 cr.153 HIIK Ykpainu cyn moxe
3a0e3MeynTH M030B MOBHICTIO 200 YacCTKOBO “3ajie’KHO BiJ 00cTaBUH crpaBu’. ToOTO, B OJHHUX
BUIIaJIKaX MOKHA JJOCUTh BIIEBHEHO IE€pe10aunuTH T1 00CTaBUHU, HA OCHOBI IKUX CYJ CXUJIMTHCS B
01K TOr0 YM 1HIIOTO BapiaHTY PIIIEHHS, a B IHIIUX 1€ 3pOOUTH BKpail BaXKoO.

BceranoBuBIIM IOpUAMYHO 3HAUMMi OOCTaBUHM CHpPaBU, CyJ IOBUHEH BHM3HAUYUTUCH 13
HOpPMaMHU MaTepiaibHOTO Ta MPOILIECYAIbHOTO MpaBa, Kl HEOOX1IHO 3aCTOCYBATH JJIsl IPUIHATTS
[IPaBO3aCTOCOBHOTO akTy. B 1bomy BHUpaxaeTbcsi (OpMajbHO-JIOTTYHUN acnekT (OopMyBaHHS
CYIIIBCBKOTO po3cyy. Y BUIAIKY BIACYTHOCTI y HOpMax MPHUIIKCY 1100 3aCTOCYBAaHHS PO3Cy1y
NPUMHATTS  pILIEHHS CYyJOM  3IIMCHIOETbCS 32  TPAJUIIIIHOI  CHUJIOTTYHOIO  CXEMOIO
MIpaBO3acCTOCYBaHHs, sika OyJa po3rJisHyTa BHIE. SIKIIO X MpaBoBa HOpMa repeadavyae MEBHY
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cB00OJly BHOOpY MPaBO3aCTOCOBHOTO aKTy, TO B paMKax (POPMaIbHO-JIOTIYHOTO €JIEMEHTY
(dhopMyBaHHS MPABO3aCTOCOBHOTO PO3CYAy CyA BH3HA4Ya€ BC1 MOJXKJIMBI BapilaHTH ManlOyTHHOTO
pIIIEHHS, SIKI HE BUXOATh 32 MPaBOB1 Ta €TMUHI MEXI1. 3a3HayeHa JIOT4Ha NpoLeaypa HeoOXiHa
JUIs TOJAlbIIOr0 ‘“BIACIIOBaHHS albTEpHATHUB Ta OOpaHHA €IMHOTO BaplaHTy, SKUM, Ha
MEPEeKOHAHHs Cy[Jl, B HaWOUIpmIii Mipi Oyae OOIpyHTOBAaHHMM 3 YpaxXyBaHHSIM KOHKPETHUX
(bakTUYHNX 0OCTAaBUH CIIPaBH.

TakuM 4YuMHOM, SIKIIO Mi3HABAJIbHUM KOMIIOHEHT MeEXaHi13My (GOpMYBaHHS CYAJIIBCHKOTO
po3cyny “‘BiINOBimae” 3a KOHKPETH3allilo TMepeniky (aKTHYHHX OOCTaBUHH, SIKI ITOBHMHHI
CHIBBITHOCUTHUCH 13 IOPUINYHUM CKJIAJIOM IPOLIECYAIbHOTO PIIIEHHS, TO (POPMaIbHO-JIOTTUHUN —
3a BUPOOJICHHS B KOHKPETHIN cUTyalii cHeriaJbHOro mpaBuiia Juisi BUOOpPY MpaBO3acTOCOBHOIO
aKTy 13 THX, 1110 nepeadadeHi y 3aK0H1 Ui TaKOi CUTYaIlli.

®opManbHO-JIOTITYHUM acreKT (QOpMyBaHHSI CYIJIIBCBKOTO pPO3CyAy, Ha BIAMIHY BiJ
MI3HABAJILHOTO €JIEMEHTY, HE€ TUIBKM HE BpPEryJlbOBaHWNW HOPMATUBHO, aje 1 B3araji €
HEJOCTYITHUM Ul CTOPOHHBOrO crocTepirada. Sk Bia3Hauae B.I'. AHTpomnoB, B Kpauiomy
BUIIAJIKy BXKE€ 13 CAMOT0 MPaBO3aCTOCOBHOTO aKTY MOKHA 3HAWTH BKa3IBKY Ha T1 0OCTaBHHM, fKi
BIUTMHYJIM Ha BUOIp cyay. Ajie oMy came 111 0OCTaBUHHU, a He 1HII1? | AKI0 3aK0HO/1aBUO HE OyIu
BCTaHOBJIEHI IEBHI MOTHBH, TO YOMY CYJ KEpyBaBCsl caMe€ TUM MOTHUBOM, a He 1HmuM? Ha nymky
HAyKOBIIS, BIANOBICTU Ha LI MUTAaHHS, B NPHUHLHUI, HEMOXJIMBO. CIiayBaHHS NEBHUM MOTHBaM
IpU MPUHHSATTI IPAaBO3aCTOCOBHOTO aKTy € CIPaBOI0 INIMOOKO Cy0’€KTHBHOIO, OCKUIBKH BOHO €
B110Opa’KeHHSM BHYTPIIIHIX LIHHICHUX YCTAaHOBOK KOHKPETHOT'O MPaBO3aCcTOCOBHUKA [3, ¢.92].

B ropuanuniii mitepaTypi HeOE3MIACTAaBHO 3BEPTAETHCS yBara Ha 3aJEKHICTh SKOCTI
[IPaBO3aCTOCOBHOTO PILIEHHS B Cy0’€KTMBHUX pUC 0COOHU, sIKa 3aCTOCOBYE MPaBOBI HOPMHU. Y
3B’SI3KY 13 I[UM OKpEMI JOCIIIHUKHM BKa3yIOTh Ha T€, 10 BCTAHOBJICHHSA (DAKTUYHOI 1 IOPUAUYHOT
CTOpPIH PO3TJISAYBAHOI CIpPaBH aBTOMATHYHO HE 3YMOBJIIOE 3aKOHHOCTI, OOIPYHTOBAHOCTI Ta
CIPaBEUIMBOCTI 3MICTYy aKTy IpPaBO3acCTOCYBAaHHS, OCKUIbKM L1 (haKTOpU HPOXOJATh uepe3
“pubTp” MPaBOCBIIOMOCTI, OIOCEPEIKOBYIOTHCSI MHCIEHHEBOIO JisuibHIcTIO [12, ¢.87]. He
JUBJISIYMCh Ha JIETAJIbHY IPaBOBY pErVIAMEHTALlll0, IPAaBO3aCTOCOBHA [JISUIBHICTH BCE XK Mae
TBOpuuid xapakrep. Lle 3ymoBiieHO ii OLIHOYHO-NI3HABAJIBHOIO CHPSIMOBAHICTIO, HEOOXIAHICTIO
OPUMHATTS NpPOLECyalIbHUX PIIIEHb 3 YpaxyBaHHSAM 0araroMaHiTHOCTI Ta OCOOJIMBOCTEH
(daktrnannx obctaBuH [16, c.25; 14, c.153].

OcobucTicTh cy0’€KTa MPaBO3aCTOCYBAaHHS, HOTO MPABOCBIIOMICTh, CHCTEMAa MOPAJIbHUX Ta
CBITOTISIIHMX TPHUHIMIIIB HE MOXE HE TO3HAYaTHUCS Ha 3MICT1 PINIEHHS, SKE YXBaIOEThCS
BHACIIJIOK peati3aiii po3Cyay, OCKUIBKM 3a BCIX IHIIUX PIBHUX OOCTaBHMH oco0a BiIIacTh
rnepeBary TOMY BapilaHTy pIlIeHHS, KOTpPUH OUIBIIOI MIPOIO BIAMOBIiZA€E 1i >KUTTEBUM
nepexkonanssim [10, ¢.110].

KoHkpeTHa *KHUTT€Ba cUTyallisl CyJJOBOTO PO3IJISLy MOPOHKYE BOJIBOBUN aKT 13 MPUIHATTS
MPOIIECyalIbHOTO pIIIEHHS HE cama Mo co0l, a JuIIe Yy B3aEMOJIl 13 OCOOHCTICTIO CYII,
MEePEJIOMITIOIOYUCH 4Yepe3 HOro IHTEpPEeCH, MO, 3BUYKH, OCOOJMBOCTI TCHUXIKH Ta I1HIII
IHAMBIAYyalIbH1 PUCH, SIK1 y CBOilM CYKYITHOCTI1 1 BU3HAYalOTh 3MICT PO3CYTHOTO BUOOPY pIillIEHHS.

HaBeneni aprymeHTH cBiq4aTh IpO OOIPYHTOBAHICTh BBEICHHS B CTPYKTYPY MEXaHI3MY
(dbopMyBaHHS CYAJIBCHKOTO PO3CYNY IHTEIEKTYalbHO-BOJILOBOTO eieMmeHTy. Ilpu mpomy, sk
3a3Hauae M.JI. ['HaTIOK, PO3risA MOCTIIOBHI PO3BUTKY IHTEIEKTYaJbHO BOJIBOBOI AISUIBHOCTI
[paBo3acTocyBaya 0 OPUIUYHINA KBamidikalii po3ryisiayBaHOI CpaBU 1 OPUMHSATTIO PILICHHS
nepeadayvae po3Tis[ BHYTPIIIHBOTO TICHXOJOTIYHOTO BITHONICHHS CyO’€kTa 10 (aKTHUYHUX
00CTaBUH CIIpaBH, JI0 pEAI30BAHUX I[PABOBUX MPUIIKCIB, [0 BHUPAXKAETHCA B IMOCIIIOBHO
BUMHIOBAHMX aKTaX IOPUAWYHO 3HAYMMOI noBeaiHKU. [IpaBo3acTocoBumii mpouec, TaKUM YUHOM,
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CYMPOBOJIKYETHCA POOOTOI0 TMPABOCBIIOMOCTI CyO’€KTa IO BHUPIMICHHIO IPAaBO3aCTOCOBYMX
3aBJaHb, MOI0JAHHIO HUM MPoOJIeMHO1 cuTyarii [5, c.132].

HasiBHicTh cy0’€KTUBHOrO (akTOopy B MEXaHI3M1 HNPUMHSTTS MpOLECyallbHUX pIlIeHb, Ha
MIEPIINI TMOTJIA, MOXE TEPEeKPECITIOBAaTH CaMy 1JI€I0 00’ €KTUBHOTO CYIIIBCHKOTO po3cymy. Are
Ipu OUTBII AETaJIbHOMY PO3IJIsiAl MOAI0HA Te3a BUSBISAETHCS 0€3M1ICTaBHOIO.

Haii6inp1n Bu3HayeHo 3 naHoro npuBoay BucioBuscs FO.M. I'pouieBuid, sikuii aHanizyrouu
npoOiemMu (OpPMYBaHHS CYAJIBCHKOTO IMEPEKOHAHHS, 3BEpTa€ yBary Ha Te, L0 CyO €KTHBHE B
CYIIBCbKOMY TE€PEKOHaHHI BHUCTYINA€ HE SK JEUI0 BUKIOYHE 1 TUM CaMHUM fK Take, IO
MPOTHUCTOITh BCbOMY 00’ekTMBHOMY [6, c.12]. EkcTpamonioroun BHCHOBKM aBTOpa Ha
pO3MIIsiAyBaHy HaMU MPOOJEeMaTUKy, MOXHa KOHCTaTyBaTH, IO Cy0’ €KTUBHICTH CYJIIBCHKOTO
po3cyny mposiBisieTbes y HactynHomy. Ilo-mepmie, B ToMy, LIO0 NpaBoO pPO3CyNy HaJIEKUTh
KOHKPETHOMY Cynall 1 B Horo ¢opMyBaHHI OepyTb ydacThb BCi CTOPOHHM ICHUXIKH, IHTEpPECH,
YCTaHOBKHM, MOpaJIbHI 1/1€ajau, COIiajibHI CUMMAaTii Ta aHTUIATII, PIBEHb MHCJICHHS, BOJIbOBI
SAKOCT1, pucH Xapakrtepy cyani. [lo-npyre, pe3ynbratoM cyJoBOro mi3HaHHS OOCTaBUH CIPaBU €
YCBIZIOMJIEHHSI HE caMHX (aKTiB, a TUIbKM iX ineanbHuX o0pasiB. [lo-Tpete, dakTuyHi 0OCTaBUHU
CIpaBM MI3HAIOTHCS y 3aJaHUX MPOIECYabHUM 3aKOHOM MOPSAKY Ta MeXax, 10 nependayvae
IHAVBIIyaJIbHE CIIPUMHATTS BUMOT 3aKOHY [6, c.12].

Buznauatoun ponp Ccy0’€KTHBHOI CKJIaJIOBOi OCOOMCTOCTI CIIIYOTO B MEXaH3MI
dbopMmyBaHHS MpaBo3acToCOBHOTO po3cyny, ILI. Mapdinun BuszHawae 11 Sk LUIICHY
XapaKTePUCTUKY CTaHy CBIJOMOCTI CIIJ4Oro, B SIKid, 3 OJXHOro OOKY, HEpEeIOMITIOETHCS
CBOEPIIHICTh TICUXIYHOTO CKJIaMy, COIllaJIbHI BJIACTHBOCTI OCOOMCTOCTI, ii yCTaHOBKH,
CHPSIMOBAHICTb, @ 3 IHIIOT — BUPAXKAIOTHCA OCOOJMBOCTI ALSUIBHOCTI B MEXaX KPHUMIHAIbHOTO
CYJIOUYMHCTBA, TOOTO AISUIBHOCTI, Ika BperyjibOBaHa HOPMAaMU KPUMIHAJIBHOTO IPOLECYaTbHOTO
mpaBa, SKi BU3HAYAIOTh ii mpeaMeT Ta yMoBH. OcolOucTe BiIHOIIEHHS mepeadadae, mo Cliadui,
MpUiiMaro4y pIlIeHHs MO CIIpaBl, TOBUHEH YCBIOMIIIOBAaTH O0’€KTHUBHI MiJCTaBU Ta MOTHUBH, 10
SKUX BIH MPUXOJUTH B IIbOMY pIlI€HH], IPAaBOBI HACIIJIKH, SIK1 BUTIKAIOTh 13 PIIIEHHS, MOPAJIbHY 1
MIPaBOBY BIANOBIIAIBHICTh, OB S3aHYy 13 peani3alielo NPUUHATOTO pimieHHs. To0To, Ha AYMKY
aBTOpa, CyO’€KTMBHHI (DaKTOp BHUCTYyINA€ MIPUJIOM CTaBJICHHS CIIIIYOTO 110 3abe3medeHHs
CIPaBeJUIMBOCTI, IIPaB Ta IHTEPECIB TPOMAJISIH, KPUMIHAIBHOI rocTUII] B oMy [9, ¢.83-84]. Ha
HaIlly AYMKY, 3a3Ha4€Ha I03MUllis 3aCIyroBye Ha MIITPUMKY Ta B PIBHIM Mipl MOKE CTOCYBaTHCh
BCIX BUIJKIB (POPMYBaHHS MPaBO3aCTOCOBHOIO PO3CYNy, B TOMY YHCIi 1 y cdepl BiANPaBICHHS
MIPaBOCYAIS.

HasiBHiCTH €MOLIIITHO-BOJILOBOIO KOMIIOHEHTY B JIsIbHOCTI cyal, - nuiie H.JI. JIpo3noBuy,
- HEe O3Hayae cBaBoOJItO 4 cy0’ ekTuBi3M. IlepedpazoByroun aBTOpKY, MOXKHA CTBEPKYBaTH, 1110
3aKOH, HE 3B’SA3YI0UH CYJII0 JIETaJbHUMU IIPaBUJIaMU, MIKJIYEThCS PO POPMYBaHHS HOTO po3Cyny
3a yMOB 1 B IOPSIKY, SIKUM 3a0e31euye, 1110 KO>KHa CBIAOMA JIFOAMHA 3a TUX K€ JaHUX Aldnuia 6 10
OJIHAaKOBOTO BapiaHTy piumieHHs. [IpaBuia mpo Taki yMOBH 1 MOPSIOK MAlOTh BEJIMKE 3HAYEHHS,
BOHU 3a0€31e4YI0Th MEXY MDK CYAJIIBCbKOIO CBOOOO0IO Ta 1H/IMB11yaJIbHOIO CBaBOJIEIO [7, €.62].

3BUYAMHO CJIiJl BU3HATHU, IO IHTEJIEKTYaJbHO-BOJBOBUI €JIEMEHT MeXaHI3MY (hopMyBaHHS
CYIIIBCBKOTO PO3CYAY € MOXITHUM Big 00 €KTMBHHUX yYMOB yXBaJICHHS PIIICHHS, TOJOBHUMH 3
AKUX € (PaKTUYH1 OOCTaBUHU CIPaBU Ta IPUIKCU NIPaBOBUX HOpM. OHaK, Oyino O HE 30BCIM BIPHO
CTBEP/UKYBATH, 110 OCTAaHHI MEXaHIYHO BU3HAYAIOTh 3MICT 1 (POPMHU MpPOsIBY CyO’€KTUBHHUX pHUC
[IpaBO3aCTOCOBHUKA. bulbllle TOro, IHTEJIEKTYaJbHO-BOJIbOBA AKTUBHICTH CYIJAl  MOXeE
3/IMCHIOBATH BIUIMB HAa O0’€KTUBH1 YMOBH, IO i 3yMOBWIH. 3a3HAUEHUH €JIEMEHT MEXaHI3MY
dbopmMyBaHHS CYIIIBCHKOTO PO3CYHdy, HE AMBISYHCH HA CBIM MOXIAHHWI XapakTep, € BITHOCHO
CaMOCTIMHUM, MAa€ BIJIACHUH 3MICT 1 JIOTIKY pO3BUTKY. B Toil ke wac, “nedextu” came B
IHTENIEKTYaJIbHO-BOJIbOBOMY KOMIIOHEHTI CYIIBCHKOTO PO3CYAy 4YacTillle 3a BCE MPU3BOJATH 10
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MMOMUJIOK TIPU yXBaJ€HHI PIIIE€Hb. 3HEBAXKJIMBE CTaBJICHHS 10 YYAaCHHKIB CYJOBOTO IPOIIECY,
3apO3yMUIICTh, HEPIIYYICTh, CTpaxX BIANOBINAIBHOCTI 3a NPUWHATE pIHICHHS, HEXTYyBaHHS
BUMOI'aMH 3aKOHOJIaBCTBA, HEOO EKTUBHICTh B OLIHLI OOCTaBHH CIPAaBU Ta Y CTaBJIEHHI JI0 CTOPIH
CIOpY, HaJIMIpHA €MOLIIHHICTh — BCI L1 Ta JI€AK1 1HII1 IPOSIBU CYO €KTUBHOIO (PaKTOPY yXBaJICHHS
MpoLecyaJbHUX PIllIeHb BKpail HEraTUBHO BILIMBAIOTh HA peaji3allilo po3CyAy Mijl yac 3a1HCHEHHS
MIPaBOCYAJIS.

Orxe, MoOxHa COOPMYIIOBAaTH HACTYTHMM BHCHOBOK. OpraHidyHe TMO€IHAHHS
MI3HABAJILHOTO, (OPMAIbHO-JIOTTYHOTO Ta IHTEIEKTYalbHO-BOJIBOBOTO €JIEMEHTIB MEXaH13MY
(dbopmyBaHHS CYAIBCHKOTO PO3CYAYy BH3HAya€, BIacHE, MEXaHIKy BHOOpPY BaplaHTy pIICHHS B
KOHKpETHIM cuTyalii CyJ0BOTO pO3IJIAy, NpHU SIKIA CyAas CHIBBIIHOCHTH IMEBHI KUIBKICHI Ta
AKICHI ~ XapaKTepUCTHKH, IpUTaMaHHI BCTAHOBJEHMM OOCTaBMHAM, 13 IHepeadayeHoro
3aKOHOJIABCTBOM CYKYIIHICTIO MOXJIMBHUX BapiaHTIB 1 B pe3yJbTaTi 0OMpae OJMH 13 HUX, IKUH Ha
HOro nepekoHaHHs € HallOUIbII OOIPYHTOBAHUM Yy TaKii CUTYaLii.
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THE MECHANISM OF FORMATION OF JUDICIAL DISCRETION
E. YATSENKO

Problem. Ukraine's legislation contains in its structure a lot of rules that provides a
solution to the administration of justice during certain issues substantive or procedural-based
judicial discretion.

The wording of law so that in certain circumstances give judges the freedom to choose
alternative enforcement decisions is normal legal practice democratic state, because this approach
provides flexibility justice, takes into account the most individual characteristics of each lawsuit
and ultimately helps to ensure fairness of justice .

Based on the foregoing, there is need for a comprehensive study of various aspects of
judicial discretion as a general theoretical context and in terms of procedural areas of law, as well
as the position of the organization and functioning of the judiciary.

Analysis of recent publications, in which a solution to the problem. It should be noted that
for a long time the Soviet legal science for ideological reasons rejected the idea of judicial
discretion, and therefore in the work of legal scholars said period this subject is almost taken up.

Some aspects of the time were covered in publications jurist O.T. Bonner and K.I.
Komissarov. Development of discretionary principles of legal regulation in the post-Soviet period
has greatly expanded the scope of judicial discretion, which could not attract the attention of
researchers.

The result was a series of complex research problems of enforcement discretion in general
and in particular judicial discretion. In theory, the results of these studies law represented in the
works of V. Antropov, A. Barak, L. Berg, K.S. Ermakov, P.V. Kuftyryev, V.D. Podmoskovnyi,
M.B. Risnyi, OB Stepin.

Among the challenges of implementing procesualists appreciation in different types of
legal proceedings involved in D.B. Abushenko, P.G. Marfitsyn, A.A. Haydar, O.B. Yaroslavsky.

In the procedural problem of enforcement discretion science is studied primarily in the
context of procedural legality of decisions made based on it.

Accordingly, in the discretion of the judiciary is seen as a static object, represented as the
result of procedural activity, expressed in the form laid down by law (decree, order or judgment,
etc.).

In turn, from the perspective of the organization and functioning of the justice system
theoretical and practical interest of judicial discretion as a dynamic system that reflects the process
of formation, development and final implementation.

With this approach it is possible the isolation and analysis of individual legal,
organizational, psychological, ethical and other factors of objective and subjective nature, which
directly affect the specified process. In this context, the problem of judicial discretion in the legal
literature 1s practically not studied.

The aim of the study is to analyze the mechanism of formation of judicial discretion as
orderly process that has a beginning, a natural development and the end result, separation of the
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constituent elements of such a process, to determine their nature, characteristics and interaction
between, which will be the starting point in addressing organizational, legal and moral ethical
issues of implementation of judicial discretionary powers in the course of justice.

The main material of the study. Judicial discretion to nature is a kind of enforcement
discretion, which logically would mean the need to consider the mechanism of its formation in the
light produced by the theory of law enforcement concepts.

It is reasonable to assume that the form and content of the latter is largely spark the
formation of appreciation. Consequently, it is justified to use to analyze the mechanism of
formation of judicial discretion doctrinally developed model enforcement activities.

Thus one of the main tasks is to determine the extent of judicial discretion "fit" into the
overall scheme of enforcement.

In accordance with the provisions of general philosophy of law and the relevant sections of
the legal theory of formal logical foundation of law is a classic syllogism:

More premise is legal norm, less premise - the factual circumstances of the case, and the
first two following the conclusion of its premises will be performing the actual act of enforcement
[4, p. 1;2,p.233].

This model reflects the logical interpretation of the law enforcement activities. However,
as noted by V.G. Antropov, logic knows no subjective intellect nor the subjective will.

All three judgments that make enforcement syllogism, connected to each other so hard that
a clear logical implication conclusion with reference provides equally precise legal implication of
the enforcement decision rules and facts.

Accordingly, enforcement discretion under this model is simply no place [3, p.84-85]. In
other words, in "classical" logic circuit enforcement decisions using of law may vary at constant
Law and established facts of the case, which essentially eliminates the possibility of the
application of judicial discretion.

The solution of this contradiction is possible after entering into the structure of law
enforcement activities additional elements of both objective and subjective, which can determine
the manifestations of intellectual and volitional activity of law when making enforcement act.

Among scientists there is no consensus on the number and types of phases enforcement
activities. However, the prevailing position, according to which there are three stages:

1) the facts of the case;

2) the selection and analysis of the law;

3) the decision of the case and its documented in the form of enforcement
act[1,p.328; 11, p.689; 5 p.132-133].

In the area of administration of justice such stages is specified as follows. In the first stage,
the court knowing facts of the case by examining evidence and its sources.

The second stage forms a complex with the selection of appropriate actions of substantive
and / or procedural law to be applied, analysis, verification activities in space and time for the
number of persons interpretation of these rules.

In the third stage on the basis of a comprehensive analysis of the facts and legal norms
accepted the judgment that gets the relevant procedural form and implementation of a defined
legal ways and means.

The sequence of these steps can be considered as the basis for determining the mechanism
of formation of judicial discretion.

It should consider the following. The sequence is an ideal theoretical model, which is
formed with a certain degree of conventionality.

As a practical matter by the court of law is extremely complex, specific activity covered by
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a single process. Divide this process into clearly defined stages is almost impossible, because the
stages involves the succession of one phase to another.

In turn, as the analysis of the practice of law in the field of justice research factual basis of
the case, as a rule, is intrinsically normative analysis of the material that is the legal framework for
dispute resolution.

Thus, the activity of establishing facts of the case will have clear guidance law (for
example, stated in the procedural law is the subject of proof) as evidence in the hearing may be set
correctly only when it is known in advance about their legal significance.

In turn, in order to select the rule of law which is applicable, the court must apply to the
facts of the case.

As a result of the establishment of the legal basis of the case you may need to clarify some
of the factual circumstances, etc.

In view of the above, nonrandom offers some scientists seem to merge the two phases of
law enforcement into one that could be called the stage of research facts of the case and their legal
assessment [15, p.221; 8, p.18].

Without entering into a discussion of the issues voiced, we note that such interlacing steps
and violations of "typical" stages of enforcement is quite normal in the proceedings.

Moreover, in case the courts judicial decisions based on the discretion of the continuity of
learning processes and the actual legal nature of the case is solved is updated more.

Judicial discretion, being by nature closer to the second stage of enforcement (because the
possibility of appreciation directly or indirectly arising out of the law), showing the whole impact
on all stages of a judicial decision making.

Moreover, organic interpenetration of these stages in enforcement proceedings can not
strictly "adhere" to them a particular stage of formation of judicial discretion.

That is almost impossible to determine at what stage is the formation of judicial discretion
in a particular stage of the enforcement activities of the adoption of a procedural decision.

In view of the above, seem futile any attempt to identify individual phases (steps) in the
mechanism of formation of judicial discretion as stages involves succession of one phase in the
other well-defined limits of the latter.

In this case, the best to talk about the elements of the mechanism of formation of judicial
discretion. These elements, in our opinion, are: cognitive, formal-logical and intellectual and
volitional.

Taken together, these elements and interactions form a dynamic system in which under the
influence of various factors is the emergence, development and implementation of judicial
discretion in the form of one of several possible options procedural decision.

Thus, this system is characterized by some instability, which is reflected in the fact that
even the slightest change in one of its parameters can lead to a completely different result
realization of appreciation.

Cognitive element of the mechanism of formation of judicial discretion is directly related
to the establishment of the factual basis for making a procedural decision.

As noted in the legal literature, the main way of knowing the actual facts of the case,
confirming the circumstances relevant to the proper resolution of the case, is to set them using
forensic evidence, that court evidence.

The function of the court is that in the process of reviewing and deciding a case to reach
the true knowledge of the factual circumstances inherent in legal disputes, and just use the
established legal facts substantive law [13, p.216]. As a result of the mentioned activity is the
formation of actual foundations of judicial discretion.
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However, as noted above, the court in cognition factual circumstances systematically
resorted to the analysis of legal rules to determine what circumstances have legal significance for
the realization of appreciation.

Depending on how the law is formulated rule on the possibility of appreciation
(alternatively, within certain limits, using relatively certain prescriptions, etc.), the court
determines the direction of cognitive activity and the degree of depth study of certain
circumstances. In some cases, the legislator clearly outlines the goals of the cognitive activity of
the court to form its discretion.

For example, the court in sentencing must take into account the severity of the offense and
the identity of the perpetrator and the circumstances mitigating and aggravating (item 2 of Part 1
of Article 65 of the Criminal Code of Ukraine).

In other cases, the court has to determine the extent circumstances necessary to establish
and evaluate to make a decision based on discretion.

Thus, in accordance with Part 6 of the CPC of Ukraine art.153 court may secure a claim in
whole or in part "depending on the circumstances."

This means that in some cases can fairly confidently predict the circumstances on which
the court toward the bow of a variant of the solution, while in others it is extremely difficult to do.

Having established the legally relevant facts of the case, the court must determine the
substantive and procedural law to be applied for taking enforcement act.

This is expressed formally logical aspect of the formation of judicial discretion. In the
absence of standards warrant the application of discretion by the court decision is made according
to the traditional syllogistic enforcement scheme, which was discussed above.

If a legal rule provides agency enforcement act, as part of formal logic element forming
the enforcement discretion of the court determines all the possible options for the future decisions
that do not go beyond the legal and ethical boundaries.

The specified logical procedure is necessary to further "screening" of alternatives and
choosing the only option that, in the opinion of the judge, to the greatest extent be justified based
on specific factual circumstances.

Thus, if the cognitive component of the mechanism of formation of judicial discretion
"responsible" for the specification list of the factual circumstances that should correspond with the
legal structure of procedural decisions, the formal-logical - for the production of a particular
situation specific rules for the enforcement act of choosing those provided for in law for this
situation.

Formal-logical aspect of the formation of judicial discretion, as opposed to the cognitive
element, not only is not regulated, but generally is not available to the casual observer.

As the V.G. Antropov, at best, have from the very act of enforcement can find a reference
to the circumstances that influenced the choice of the court.

But why exactly these circumstances and not others? And if the law were not established
specific reasons why the court was guided by the fact motivated and not others?

According to scientist, to answer these questions, in principle, impossible. Following
certain motives in taking enforcement act is a matter deeply subjective, because it is a reflection of
the internal values of specific law [3, p.92].

In legal literature rightly draws attention to the dependence of the quality of law
enforcement decisions on subjective traits of the person who applies the rules of law.

In this regard, some researchers suggest that the establishment of the factual and legal side
of the case under examination does not automatically leads to lawfulness, reasonableness and
fairness of the contents of the act of enforcement, as these factors pass through the "filter" of
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justice, mediated by mental activity [12, p. 87].

Despite the detailed legal regulation, enforcement activity has yet creative. This is due to
its estimated cognitive orientation, the need to adopt procedural decisions taking into account the
variety of features and factual circumstances [16, p.25; 14, p.153].

The identity of the subject of law and its justice system the moral and philosophical
principles can not affect the content of the decision, which shall be taken as a result of
appreciation, because all other things being equal a person opts solutions, which are more in line
with its belief in life [10, p.110].

The specific life situation of the trial generates an act of taking a procedural decision is not
in itself, but only in conjunction with the individual judge connecting through its interests,
attitudes, habits, especially the mental and other individual traits that, taken together, determine
the content important choice of solution.

These arguments demonstrate the validity of the introduction of the structure formation
mechanism of judicial discretion intellectual and volitional element.

However, as noted by M.D. Hnatiuk, consistent consideration of intellectual using of law
volitional activity by examining the legal qualification of the case and the decision involves
consideration of internal psychological attitude of the subject to the facts of the case to the laws
implemented, resulting in consistently exerted acts legally relevant behavior.

Law enforcement process is thus accompanied by the work of legal awareness to address
the subject of enforcement problems, overcoming his problem situation [5, p.132].

The presence of the subjective factor in the mechanism of decision-making procedure, at
first glance, may outweigh the very idea of objective judicial discretion. But on closer inspection a
similar argument appears unfounded.

Most identified on this occasion spoke Y.M. Groshev that analyzing the problem of
formation of judicial conviction draws attention to the fact that the subjective belief in the
judiciary not as something exceptional and thus, as such, as opposed to the whole objective [6,
p.12]. Extrapolating the findings of the author on the problems we are considering, we can say
that the subjectivity of judicial discretion is shown as follows.

First, that discretion belongs to a specific judge and shaping it involved all aspects of the
psyche, interests, attitudes, moral ideals, social, likes and dislikes, level of thinking, decision-
making qualities, traits judge.

Second, the result of judicial knowledge of the case are not understanding the facts, but
their ideal images. Third, the facts of the case are learned in a given procedural law and within
which individual perception of the law [6, p.12].

Defining the role of the subjective component of the personality of the investigator in the
mechanism of formation of enforcement discretion, P.G. Marfitsyn defines it as a complete
description of the state of consciousness of the investigator, in which, on the one hand, refracted
originality psychological make social characteristics of the individual, its installation, direction,
and on the other - are expressed features activities within the criminal justice system, activities
regulated by the rules of criminal procedural law that define its subject and conditions.

Personal relationship implies that the investigator in deciding the case, the objective should
be aware of the reasons and motives to which he comes to this decision, the legal consequences
that flow from the decision, moral and legal responsibilities associated with the implementation of
the decision.

That is, in my opinion, the subjective factor acts investigator to measure the attitude of
fairness, rights and interests of citizens, the criminal justice system in general [9 p.83-84].

In our opinion, the said position deserves support and is equally likely to be involved in all
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cases the formation of enforcement discretion, including in the field of administration of justice.

The presence of emotional and volitional component in the work of judges - says
N.L. Drozdovych - does not mean arbitrariness or subjectivism.

To paraphrase the author, it can be argued that the law is not binding legal rules judge,
concerned about the formation of its discretion under conditions and in a manner that ensures that
every conscious person in the same data would come down to the same solution.

The rules on such terms and procedures are important, they provide Refereeing line
between freedom and tyranny individual [7, p.62].

Of course we must recognize that intellectual and volitional element formation mechanism
of judicial discretion is derived from the objective conditions of the decision, chief among which
are the factual circumstances of the case and the requirements of law.

However, it would not be quite right to say that the latter mechanically determine the
content and forms of subjective features of law.

Moreover, the intellectual and volitional activity may judge to influence the objective
conditions that led to it.

These elements of the mechanism of formation of judicial discretion, despite its derivative
nature, are relatively independent, has its own meaning and logic of development.

At the same time, "defects" is in the intellectual and volitional component of judicial
discretion often lead to errors in decision making.

Disregard for the participants in a trial, arrogance, indecision, fear of responsibility for the
decision, disregard legal requirements, bias in the assessment of the case and in relation to the
parties to the dispute, excessive emotionality - all of these and some other manifestation of the
subjective factor in adoption proceedings decisions adversely affect the implementation of
discretion in the exercise of justice.

Thus, we can formulate the following conclusion.

Organic combination of cognitive, formal-logical and intellectual and volitional elements
of the mechanism of formation of judicial discretion determines, in fact, the mechanics of
choosing alternative solutions in the particular situation of the trial in which the judge relates some
quantitative and qualitative characteristics inherent in the established circumstances provided for
by the legislation of a set of options and eventually chooses one of them, which he believes that
are the most reasonable in this situation.
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