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DO PROBLEMU ODWOLANIA SIE OD DECYZJI, DZIALAN
LUB ZANIECHANIA SLEDCZEGO, PROKURATORA
PODCZAS POSTEPOWANIA WSTEPNEGO

W artykule przeprowadzona zostala analiza porzadku
proceduralnego odwotania si¢ od decyzji, dzialania lub zaniechania
sledczego, prokuratora podczas postgpowania wstepnego, ktorej celem
jest zapewnienie szybkiej ochrony sadowej praw, swobdd 1 interesow
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zastepca kierownika

b . P oddziatu
prawnych uczestnikOw postgpowania karnego. Wyjasniona zostata }
. L oG . . GWS MSW Ukrainy
sekwencja dziatan odpowiednich podmiotéw w przypadku odwotania
. .. . . . L, Doktor nauk prawnych,
si¢ od decyzji, dzialania lub zaniechania $ledczego, prokuratora docent

podczas postgpowania wstgpnego w ramach nowego Kodeksu
postgpowania karnego Ukrainy. Autor okresla proceduralne 1
organizacyjne problemy stosowania niektérych  postanowien
wspomnianej instytucji, proponuje sposoby ich rozwiazania.

Stowa kluczowe: odwolanie, prawo do odwotlania, postgpowanie wstepne, Sledczy,
prokurator, sedzia §ledczy.

(m. Kijow, Ukraina)

THE PROBLEM OF APPEAL DECISIONS OF ACTS OR OMISSIONS
INVESTIGATOR, PROSECUTOR DURING THE PRELIMINARY INVESTIGATION

Investigated procedural order appeal against decisions, actions or inaction prosecutor
during the preliminary investigation, which aims to provide speedy judicial protection of rights,
freedoms and legitimate interests of the criminal proceedings. It was shown sequence of actions
authorized in case of appeal against decisions, actions or in action prosecutor during the
preliminary investigation under the new Criminal Procedure Code of Ukraine. Pointed out in the
procedural and organizational problems of application of certain provisions of these institutions,
the ways to solve them.

Keywords: appeal, the right to appealpre-trialinvestigation, investigator, prosecutor,
investigating judge.

J10O TIPOBJIEMUW OCKAPXXEHHS PIINIEHD, {11, YA BE3ISIJIBHOCTI CJIIYOI O,
IMPOKYPOPA NI YAC JOCYAOBOI'O PO3CJIIAYBAHHSA

JlocmikeHo TpoIecyalbHU TOPSIOK OCKApKeHHsS pINIeHb, i 4u  0e3JisUTbHOCTI
CJIIYOTO, TPOKYypopa TiJ Yac JOCYJOBOTO PO3CIiTyBaHHSA, METOI0 SKOTO € 3abe3medeHHs
HEBIIKJIAJIHOTO CYAOBOTO 3axHCTy IIpaB, CBOOOJ Ta 3aKOHHUX IHTEpPECIB YYaCHUKIB
KPUMIHQJIIBHOTO TPOBADKCHHS. 3°SICOBAHO AJITOPUTM i YHOBHOBAXXEHUX CYO’€KTIB Yy pa3si
OCKap>KeHHsl pilleHb, Al 4Yu OE3ALUIBHOCTI CII40oro, MpOKypopa IMiJ dYac J0CYJ0BOTrO
po3ciigyBanHs BinnmoBigHO A0 HoBoro KIIK Vkpainu. BuokpemieHo mnpouecyanbHi Ta

83



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

oprafizamiiiHi  mpoOjeMH  3aCTOCYBaHHS OKPEMHMX IIOJOXKEHb BKa3aHOTO  IHCTUTYTY,
3aIpOMOHOBAHO IIISXHU X BUPIIICHHS.

Knrouogi cnosa: ockapKeHHs, IPaBO HA OCKapKEHHs, JOCYI0BE PO3CIIIlyBaHHsI, CI1IUHM,
MIPOKYPOP, CIALIUUMN CYIas.

IlocranoBka nmpo6saemu. [IpaBa 1 cBOOO M rpoMaIsTHUHA YKpPATHU 3aXUIIAIOTHCS CYIOM.
KoxHoMy rapaHTyeTbCsl IpaBO Ha OCKap»KEHHS B CYyJI pIllIeHb, A1l 4n Oe3isIbHOCTI OpraHiB
nepxasHoi Biaau (ct. 55 Koncruryuii Ykpainu).[lonoxenus ct. 21 1 22 Koncrutyuii Yipainu
rapaHTyloTh, IO JIepKaBa 3000B’s3aHa 3a0€3MEUUTH KO)KHOMY MOJKJIMBICTh B1ICTOIOBAaTH CBOIO
TOYKY 30py, CBOI IpaBa y cymnepeulli 3 OyIb-IKUMH OpPraHaMH 1 CIIy)KOOBUMH O0cO0aMH, y TOMY
YUCJI1 TUMH, SIK1 31IHCHIOIOTH JIOCYI0OBE po3ciimyBaHHs [1].

Koudniktu, mo BUHMKAIOTH B cdepl JIOACHKOT ALUIBHOCTI 1 MOIIYKHM BHUXOJY 13 TaKHX
CUTYyalill, IparHeHHs OyAb-IKUMHU IPAaBOBUMH METOJAMU Ta 3aC00aMM BPETYIIIOBATH CYNEPEUKY
MUPHUM LUISIXOM 3a0X0YYEThCSl JEPXKaBOIO, 3a0€3MeUyeTbCsl BCTAHOBJIEHHSM JOCTYIHHUX,
MPOCTUX MPOLEAYP Y KPpUMIHATLHOMY IMPOBAPKEHHI. Y IIbOMY M MOJISITAE€ aKCI0JIOTTYHE 3HAYCHHS
IHCTUTYTY OCKap>KE€HHsl pillleHb, i 4Yu Oe3JSUIbHOCTI CYyO’€KTiB, $KI BEAyTb JOCYJIOBE
KpUMIHAJIbHE TTPOBAKEHHS [2, €. 7]. MOXIUBICTh 3BEPHEHHS 32 CyJJOBUM 3aXHCTOM € TapaHTIEI0
3a0e3nedYeHHs JOCTYITHOCTI MPaBOCYAAsl Ha OCYAOBIN cTanii. BigmoBigHo 3a0e3mneueHHs paBa Ha
OCKapyKeHHsI TIPOLIECYAIbHUX PIIeHb, i YW Oe3MIIBHOCTI SK 3acaja KPUMIHAIBHOTO
npoBaJukeHHs, nependadeHa m. 17 4.1 cr. 7 KIIK VYkpainm Mae npuHUOuNoBe 3HAU€HHS IS
BUPIILIEHHS 3aBJAaHb KPUMIHAIBHOTO CYyJIOYMHCTBA B LLIOMY [3].

Oco65mBO1 Baru mpaBo Ha OCKapKEHHs Ha0yBa€ Ha CTa/ii JOCYIOBOTO pO3CIiAyBaHH, KA
CIPaBeUIMBO BU3HAYAETHCSI OKPEMUMH HAYKOBISIMU HalOUIbII BPA3JIMBOIO JJISl MOPYILEHHS IIPaB
JIOJMHY 1 TPOMAJIIHUHA, B AKiM MeperniTaThes 1 He 301raloThesl IHTepecH 0CoOH, CYCIUIbLCTBA 1
nepxasu [4, ¢. 375-380].

AHaJii3 ocTaHHIX JociaigxkeHb i3 ui€i mpobJjemu./locaikeHHsT TPOLESYpPH OCKapKEHHS
npoBoawiuck y podotax B.JI. Bymuikosa, .M. Banirypu, A.fl. youncekoro, O.B. Kamminoi,
IT1.A. Jlynunacekoi, B.T. Manspenka, O.P. Muxaitnenka, M.C. CrporoBuua, [.5I. ®oitHUIBKOTO,
JL.B. UYepeuykinoi, M.€. Illymmna, O.I'. SIHOoBcbKOi Ta iHmMX IIpolecyasticTiB. IX HaykoBi
nopoOku, Oe3mepevyHo, BiIrpald 3HAYHY pOJIb Yy CTAaHOBJIEHHI Ta PO3BUTKY IHCTUTYTY
ockapykeHHs. OJIHaK Jajgeko He ycl IpoOJIeMH] IUTaHHS MPaBO3aCTOCYBaHHS Y 1l chepi MOKHA
BBA)KAaTU BUPINIEHUMH. IX aKTyalbHICTh 0COOIMBO 3aTOCTPUIIACK TIiC/Is HPUMHATTS Ta BBEJICHHS Y
nito HoBoro KIIK.

Mertoro ui€i crarTi € 3’ACyBaHHS MIJICTaB 1 MOPSJIKY OCKApKEHHS pIIMIEHb, A1 YU
0€311sUIbHOCTI CI1AY0T0, MPOKYpOpa M Yac A0CYI0BOTO PO3CIiyBaHHS.

Bukjaaag ocHOBHOro Martepiajy MW OOIpYHTYBAaHHAI OTPHMAaHHX Ppe3yJbTaTiB
pocairzkenHsa.Crartss 24 KIIK  VYkpainm rapantye KOXHOMY I@IpaBO Ha OCKap>KEHHs
MPOIIeCyalbHUX PIMICHB, I YU OE3MIITBHOCTI CyIy, CIITYOTO CYAJMl, MPOKYpopa, CIIT40ro B
nopsiziky, nepeadayeHomy KIIK. IlopiBHsIHO 3 IHIIMMU NpoLieAypaMu CYA0BUM MOPSIIOK PO3TIISAY
ckapr 3abe3mnedye OUTbITY 00 €KTHBHICTH, IIHMPIII MOXJIMBOCTI IS 3alHTEPECOBAHUX OCIO Yy
BIJICTOIOBAHHI CBOiX IHTEpeCiB, OUIbLIY aBTOPUTETHICTH Ta OOOB’S3KOBICTH MNPUNHATOTO 3a
pe3ysibTaTaMu PO3IJIsIYy CKApIry PIICHHS.

OckapkeHHs pillleHb, Ji 4yu OE3ALUIBHOCTI M 4Yac JOCYAOBOIO PO3CIHITyBaHHS
3aKOHOJABIEM BHJAUIEHO B caMocTiHui 1HCTUTYT (r1aBa 26 KIIK VYkpainu) kpumiHanbHO-
MPOIIECYaIbHOTO MpaBa, AKUK CIPSIMOBAHUIN Ha 3a0€3MEUYCHHS 3aKOHHOCTI IT11 YaC KPUMIHAIBLHOTO
MIPOBA/KEHHS Ta € JI€EBUM 3acO0OM IOHOBJICHHS MOPYILEHUX IpaB 1 3aKOHHUX IHTEpeciB 0cil.
MeToro BHpPOBADKEHHSI MPOIEAYPH OCKApKEHHS PIMIeHb, M 4Yd OE3MIIIBHOCTI CIIAYOTO,
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MPOKypopa I dYac IOCYIOBOTO pO3CIIIyBaHHS € 3a0e3NedYeHHs HEBIAKIATHOTO CYIOBOTO
3aXMCTy TIpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB KOXKHOI JIOJMHU, sIKA TUM YH IHIIUM YHHOM €
YYaCHUKOM KPUMIHAJIBHOTO MTPOBAKEHHSI.

Crarreto 303 KIIK Vkpainu mnependadyeHo mepenik pillleHb, Al 4M Oe3AisIIbBHOCTI
cIiuoro abo MpOKypopa, SKI MOXKYTh OyTH OCKap>KEH1 MiJ Yac JOCYJ0BOTO PO3CIITyBaHHS Ta
MpaBO Ha OCKapKeHHs. 30kpema, y 4. 1 cr. 303 BU3HAUEHO BUYCPIHUM TEPETIK BHUIAIKIB 1
Cy0’€KTIB OCKap>KEHHs pIIIeHb, i 4i Oe3A1SUIbHOCTI CTOPOHU OOBHHYBAYEHHS HA JJOCYA0BOMY
posciigyBaHHi: 1) Oe3MIATBHICTh CIITYOTO, POKYPOpa, SKA IMOJSTaE Y HEBHECEHHI BIIOMOCTEH
PO KpUMIHAIBHE MPABOMOPYIICHHS 10 CIMHOTO PEeECTpy AOCYAOBUX pO3CIiayBaHb (mali -
€P/IP) micnst oTpuMaHHS 3asBM YU MOBIIOMJICHHS NP0 KpUMIHAJIbHE IPABONOPYLIEHHS, Yy
HEMOBEPHEHHI THMYAacOBO BWJIyUEHOI'O MaiiHa, a TaKO y HE3A1MCHEHHI IHIIHUX MPOLECYabHUX
I, AKi BiH 3000B’s3aHuil BunHUTH y BU3HaueHuil KIIK cTpok, - 3asBHUKOM, MOTEPIUIMM, HOTO
MIPEICTABHUKOM YU 3aKOHHUM IPEJICTaBHUKOM, MiJJO3PIOBAHUM, HOrO 3aXMCHUKOM YH 3aKOHHUM
MPEACTAaBHUKOM, BOJIOJUIHIIEM TUMYACOBO BHIIYYEHOTO MaifHa; 2) PIICHHS CI1I40T0, MPOKypopa
PO 3YMHUHEHHSI JOCYAOBOIO PO3CIITYBaHHS - MOTEPIUIMM, HOTO MPEICTAaBHUKOM UM 3aKOHHUM
MIPEICTABHUKOM; 3) pIIIEHHS CJIITYOr0 MPO 3aKPUTTS KPUMIHAIBHOTO MPOBAIKEHHS - 3asIBHUKOM,
MOTEPHUINM, WOTO MPEACTABHUKOM UM 3aKOHHHM MPEACTaBHUKOM; 4) pilIeHHS MPOKypopa Mmpo
3aKpUTTS KPUMIHAJIBHOIO IMPOBAKEHHS - 3asSBHUKOM, MOTEPIUIMM, HOro NpeACTaBHUKOM YU
3aKOHHUM IMPEJCTaBHUKOM, M1I03PIOBAHMUM, HOTO 3aXMCHUKOM 4YM 3aKOHHHUM IPEICTaBHUKOM;
5) OpimieHHsT CAIYOTO, TPOKYpopa MPO BIIMOBY y BHU3HAHHI MOTEPHUIUM - 0CO00I0, SKIH
BIIMOBJICHO Y BU3HAHHI MOTEPNUIONO; 6) pillIeHHs, Jii YU Oe3IUIbHICTD CII1IYOro abo mpoKypopa
IpU 3aCTOCYBaHHI 3ax0JiB Oe3neku - ocobaMu, A0 SKUX MOXKYTh OyTH 3aCTOCOBaHI 3aX0Ju
Oe3neku, nependaveHi 3aKOHOM; 7) pIIIEHHS CII1Y0ro, MpOKypopa Mpo BIAMOBY B 3aJ0BOJICHHI
KJIOTIOT@HHS NP0 MPOBEACHHS CITUUX (PO3LIYKOBUX) /1M, HETJACHUX CAAYUX (PO3LIYKOBUX) M1
- 0c000r0, SKId BIIMOBJIECHO Yy 3aJ0BOJICHHI KIIOMOTAHHA, i1 TPEJACTaBHUKOM, 3aKOHHUM
MPEJICTABHUKOM YW 3aXMCHUKOM; §) pINIEHHS CI1I40ro, MNpOKypopa Mpo 3MIHY MOPSAKY
JOCY/IOBOTO PO3CIIAyBaHHS Ta WOrO HPOJOBKEHHS - MIJO3PIOBAaHUM, MOro 3aXMCHUKOM YU
3aKOHHUM IIPEICTABHUKOM, TIOTEPIUIUM, HOTr0 MPEJICTaBHUKOM UM 3aKOHHUM IpeICTaBHUKOM|3].

[Ipu npoMy ckapru Ha iHIII PilIEHHS, Jii 4K Oe3IsUIbHICTh IPOKYpOpa HE PO3IIISIat0ThCS
IiJ] Yac J0CYI0BOTO PO3CIIAYyBaHHS 1 MOXKYTb OyTH NMPEAMETOM PO3IJISIAY M1l 4ac MiArOTOBYOIrO
MIPOBAKEHHS Y CY/II.

Bumecrosimuii mpokypop 3000B’s3aHUI PO3TJISTHYTH CKapry MNPOTATOM TPhOX IHIB 3
MOMEHTY ii Mo/JaHHA. 3aKOH He mnepeadavae MiJcTas, 3a AKUX el CTPOK MOXe OyTH MO0JOBKEHUH.
[IpuiiHATTIO pillIEeHHS 32 CKapror MOJXKE IMepeayBaTH BIAMOBIIHA MEpPEeBIpKa - O3HAHOMIICHHS 3
MarepiajJjaMy KpUMIHaJIbHOTO MPOBA/KEHHS, MaTepiajJamMH 3 PO3IJIsALy 3asB 1 MOBLIOMJIEHb PO
KpUMIHAQJIbHI TPABOMOPYIIEHHS, OMUTYBAHHS CKap)KHUKA, BUTPEOYBaHHS TOSICHEHb BiA 0OCIO,
MOBE/AIHKA SIKUX OCKap)KyeTbCs, BUTPEOYBaHHS BIANOBIIHUX JOKYMEHTIB TOlOo. Y pa3i nmorpedu
IIPOKYPOP Ma€ MpaBo BUKIMKATH /10 ce0e CKapKHUKA JUIsl YTOUHEHHS BIIOMOCTEH, 1110 HABOIATHCS
B ckap3i, abo 37100yTTs noAaTkoBUX JaHUX. CKap’KHHUKOBI TaKOXX MO)Ke OyTH 3alpOIOHOBAHO
HaJaTH JOKYMEHTH, 110 MiATBEPKYIOTh BUKJIAACHI B CKap31 (PakTu.

VY pa3i HagBHOCTI MIJACTaB JUIsl 33JOBOJIEHHS MOJAHOI CKapru BUILECTOSIIUNA MPOKYpPOP
3000B’s13aHUN JaTH BIANOBITHOMY TMPOKYpOpPY OOOB’S3KOB1 Il BUKOHAHHS BKa3IBKH II[0JI0
CTPOKIB BUMHEHHS [IEBHUX IpPOLIECYaIbHUX J1ii a00 MPUHHATTS NMpoleCyaJbHUX pillleHb. Ko
IIPOKYPOP BHM3HAE CKapry OOIPYHTOBAHOIO, BIH IMOBHMHEH 3a/JI0BOJIBHUTU BHMOI'M CKap)KHMKA:
CKacyBaTH HE3aKOHHY IIOCTAHOBY CJIAYOTO; AATH BKa3IBKY CIIIYOMY IIOJO MPOBEAEHHS MEBHUX
MpoIecyalbHUX i, CHOPSIMOBAHMX HAa YCYHEHHS TIOpYIIEHb IIpaB 1 3aKOHHHX I1HTEPECIB
ckapkHUKa. [Ipu BUsBIEHH] (aKTIB MOPYIIEHHS KPUMIHAIBHOTO MPOLIECYAIbHOTO 3aKOHOJABCTBA
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B XOJl JOCYIOBOIO pO3CIIIyBaHHS NPOKYpOp Ma€ IpaBO BUMAaratu YCYHEHHS JOIMYLIEHUX
MOPYILEHb, HANPABUBLIM KOIIKO MOCTAHOBH PO 3aJI0BOJIEHHS CKAapru y BANOBITHUN CHIAYUN
Opras.

VY 3B’43Ky 31 CKaprorw KepiBHUK OpraHy JAOCYJOBOTO PO3CIIIyBaHHS MOBHHEH BIKUTH
HEOOXITHUX 3axXOJIB JJIs JIIKBiAAIii HECHPHUATIMBUX HACHIAKIB Al (0e3A1sUTbHOCTI) CIIAYOTO,
BKJIFOYAIOYM BIAMIHY MOTO HE3aKOHHHUX 1 HEOOIPYHTOBAHMX pillleHb, HAJaHHS BKa3iBOK IIOJO
KPUMIHAJIBHOTO MPOBAKEHHS, YCYHEHHS CJIITYOr0 Bl MOJAJIBIIOr0 3IHCHEHHS pO3CIilyBaHHS.
[Ipokypop, BUSBHBIIN B pe3yJbTaTi MEPEBIPKU JaHI, IO BKA3YIOTh HA O3HAKW KPUMIHAJIBHUX
[IPaBOIOPYILEHb B JISIX MOCAJ0BUX 0Ci0, MOTHMBOBAHOIO MOCTAHOBOIO HAIpaBJIsE€ MaTepiaau 10
BIIMTOBIIHOTO CJIIIYOTO OpraHy, kepyrounch mnonoxeHHsmu cT. 216 KIIK, mis BupimenHs
MUTaHHS NpO 31MCHEHHS KpPUMIHAIBHOTO MpOoBaKeHHs. KpiM Toro, mpokKypop ynmoBHOBa)KEHUM
HIIIFOBATH TIepe]] KEPIBHUKOM OpraHy JOCYJ0BOTO PO3CIIyBaHHS MHUTAHHS PO BiICTOPOHEHHS
CIIITYOTO BiJ TPOBEACHHS OCYIOBOTO PO3CIIAyBaHHS Ta MPHU3HAYEHHS IHIIOTO CJIIYOTO 3a
HAasIBHOCTI MICTaB, Nepea0aueHuX 3aKOHOM, JUIsl Horo BifBoay ab0 y BUIAAKY HEeQEKTUBHOIO
nocynoBoro poscuiayBanns (ct. 36 KIIK).

3riguo 3 4. 2 cr. 304 KIIK Ykpainu ckapra moBepTaeThecs, SIKIO: CKapry Iojaia ocooa,
sKa He Mae€ IpaBa MoJaBaTH CKapry; ckapra He MIJUIArae pos3riisiay B LIbOMY CYy/l; cKapra mojaHa
MiCTsl 3aKIHYEHHSI CTpOKy, mependadenoro 4. 1 cr. 304, 1 ocola, Aka ii mojgama, HE MOPYIIYE
MUTaHHS MPO IMOHOBJIEHHS LLOIO CTPOKY abo climuuil cyans 3a 3asBO0 0coOM HE 3HAMIIOB
MIACTaB JUIsl HOTO MOHOBJIEHHS.

Sk CBIMYUTH TNpaKTHKa, OCHOBHHMHU IPUYMHAMU I[IOBEPHEHHsSI CKapru oco0i, sKa
3BEpHYJIach 31 ckaproto, BimmoBimHo g0 4. 2 cr. 304 KIIK VYkpainu, € ii 3BepHEHHS micis
3aKIHUYEHHS CTPOKY, nependavenoro 4. 1 cr. 304 KIIK Vkpainu, Ta 3BepHeHHs 0co0u 31 CKaproto,
sKa HE MiJUIArana po3risay y BiIHOBIZHOMY cyaAl. Takox iCHYIOTh BUIAJKU MOBEPHEHHS CKapru
oco01, ska il momana, y 3B’A3Ky 3 THM, IO BKa3aHa oco0a He maia mpaBa ii mojgaBatu. Tak,
yxBayioro ciiggoro cyaai ConoM’sHCHKOTO palioHHOTO cyay Bim 26 mtororo 2013 p. 3 migcrtas
MIPOITYCKY CTPOKY Ha IMOJaHHsS CKapru moBepHyTa ckapra Il. Ha mocTaHOBY CTapuIOro CIia4oro
Conom’ssncekoro PY T'V MBC Vkpainm B wmicti KueBl mnpo 3akpuTTs KpHUMIHAJIBHOTO
MIPOBAKEHHS 32 O3HAKaMHU KPUMIHAJIBHOTO MpaBONOpyLIeHHs, nepeadayenoro 4. 1 cr. 358 KK
VYkpainu. 3 matepianiB ckKaprua BOadangocs, MmO KoOmis mocTtaHoBHW Bim 26 rpymus 2012 p. mpo
3aKpUTTS KpUMIHAJIbHOTO NpoBakeHHs oTpuMana [1I1 «Aseprti» 30 ciung 2013 poky, a ckapra Ha
MMOCTaHOBY HampasieHa 110 cyay 18 mororo 2013 p. Ockuibku y cBoiil ckap3i [1. He mopymryBana
nepesl CyJOM IMTaHHS PO IOHOBJEHHS CTPOKY Ha OCKAap»KEHHS IOCTAHOBH, CILAYMN CYIIs
niifmoB BUCHOBKY, 1o II. mopymeno mnependauenuit yu. 1 cr. 304 KIIK VYkpainu crpok
OCKap>KEHHS IOCTAaHOBH MPO 3aKPUTTSI KPUMIHAIBHOTO NMPOBAJKEHHS[S].

3akpuBarO4M MPOBAKEHHS 3 PO3IJISAY CKapr Ha pilleHHS, [1i 4u Oe3MIsTIbHICT CI1AY0T0
ab0 MpoKypopa M Yac JOCYJ0BOTO PO3CIIAYBaHHS, CIIT4l Cyaal BUXOAaTh 3 4. 2 cT. 305 KIIK
VYkpainu: caiguuii 9u IpoKypop MOXKYTh CAMOCTIMHO CKacyBaTH pillleHHs, epeadadeHi m.im. 1, 2,
5, 6 4. 1 ct. 303 KIIK Ykpaiau, IpUIUHUATH [1F0 Y¥ OC3IIUTBHICTD, 10 TATHE 33 COOOI0 3aKPUTTS
MpOBaJKEHHs 3a ckaproro. Tak, yxBanoro ciigyoro cyiai Ileuepcbkoro paiioHHoro cyny Big 21
mororo 2013 p. 3akpuTo mpoBajKeHHs 3a ckaproro II. Ha Ge3qisUIbHICT MPOKYpaTypH MicTa
Kuesa, sixa nosisirae y HeBHECEHHI1 B1IOMOCTEW Mpo KpUMIHaJIbHE IpaBonopyiieHHs po €P/IP y
3B’SI3KY 3 TUM, IO NMpOKypaTryporo micra KueBa Ha yac po3risany BkazaHoi ckapru 3asBa Il., Ha
SKY BiH ITIOCHJIA€THCS B MOJAHIM 10 cyay ckap3i, Oyna BHeceHa g0 €PJIP 06 nrotoro 2013 p. [5].

[lepenik pimieHsb, sIKi CAAUMN CyAIsS MOKE OCTAHOBUTH 32 PE3YJIbTaTaMU PO3IIIALYy cKapr
Ha pileHHs, il 4u Oe3ITIbHICTh CIIY0ro abo mpoKypopa Mij 4ac JOCYAOBOIO PO3CIilyBaHHS,
Bu3HauvaeThes cT. 307 KIIK Vkpainu. Tak, 3rigao 3 4. 2 ct. 307 KIIK Ykpainu 3a pesynpraTamu
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PO3MIISIAY CKapry Ha PIMICHHs, Jii Ui Oe3MIIIbHICTD i Yac JOCYI0BOTO PO3CIITYBaHHS CI1IUUAM
CyIsl Mae€ IIOCTAaHOBUTH YyXBajly IHIPO: CKacCyBaHHS pINIEHHS CIAY0T0 YU IPOKYpOpa;
3000B’s3aHHSl MPUIUHUTU [1i10; 3000B’S3aHHS BUMHUTH I€BHY [il0; BIIMOBY Yy 3aJ0BOJICHHI
CKapru.

Amnaini3 BIINOBIAHOI CYAOBOI CTATUCTHKU CBITYMTH, L0 HAMUYMCENBHIIIOW KAaTEropiero
CKapr € came CKapru Ha Oe3[LUIbHICTB CIIJUOro, MPOKypopa, sika IOJiAra€ y HEBHECEHHI1
BIIOMOCTEH NpO KpHUMIHaJIbHE MpaBonopymeHHs no0 €PJIP micns oTpuMaHHS 3aiBH YU
MOBIAOMJIEHHSI MPO KpHUMIHAJIbHE MPABOINOPYIIEHHS, Y HENOBEPHEHHI TUMYAaCOBO BHIYYE€HOI'O
MaiiHa 3rigHo 13 cT. 169 KIIK Vkpainu, a Takoxk y He3IHCHEHHI HIIUX IPOLECyaJbHUX AlH, K1
BiH 3000B’s13anuii BunHuTH y Bu3Hauenuii KIIK Ykpainu crpok.

BinMoBnsitoun B 33J0BOJIEHHI CKaprd Ha pilieHHs, A1 4u  Oe3[isIbHICTh OpraHiB
JOCYZIOBOTO PO3CiiIyBaHHs ab0 MpOKypopa MiJ 9ac JOCYIAOBOTO PO3CIIIYBaHHS, CIITYl Cyaal y
OUIBIIOCTI BUIAAKIB y XOJ1 CYyJOBOTO PO3IJIAy BCTAHOBIIOBAIM (DaKTUYHY BIJICYTHICTH All YU
0€3q1STbHOCTI CITITYOTO a00 TPOKYpopa, SKI OCKapKyBaJIUCh. Tak, yXBaJlOIO CIIAYOTO CYIAl
[Teuepcrkoro panionHoro cyny Big 04 mrororo 2013 p. BIAMOBICHO B 3a70BOJIEHHI ckapru Y. Ha
0e311sUIbHICTh HauyalbHHUKA BIJUIY Oprasizamii y4acTi HpOKypOpiB Yy CyJIOBOMY IPOBaJKEHHI
I'TIY mopo HeBHeceHHS BIIOMOCTEH Mpo KpuMiHaibHE mnpaBonopyuieHHs Ao €PJIP 3 mincras
«TepeHarpaBieHHs» 3a MPUHIIMIIOM TEPUTOPIATBHOIT MIACTIAHOCTI 3asiBU OCOOM, sKa Tojaja
CKapry 1 Ha sIKy OCTaHHI{ TOCHJIA€ThCS y CBOIM ckap3i, sIK Taky, o He BHeceHa ['TIY npotsrom 24
TOJIMH 3 MOMEHTY oTpumaHHs 10 €PJIP[5].

Yactunamu 2, 3 cr. 306 KIIK Vkpainu nepenOadyeHo, o ckapru Ha pilleHHs, All 4u
0€311sUIbHICT, OpraHiB JIOCYJOBOrO po3CiiayBaHHS ab0 NpoKypopa I 4Yac J0CYI0BOTO
PO3CIIYBaHHS PO3MVISAAIOTHCA HE Mi3HImIE 72 TOAMH 3 MOMEHTY HAaIXOJDKEHHS BIIMOBIIHOT
CKapru, KpiM cKapr Ha pillleHHS NPO 3aKPUTTSA KPUMIHAIBHOTO MPOBAPKEHHS, SIKI PO3TIISIAI0THCS
HE MI3HIEe I'STH JHIB 3 MOMEHTY HaJIXOJ/DKEHHs cKapru. Po3risj ckapr Ha pilieHHs, Jii 4u
0€3I1SUTPHICTD TI1JT 9ac TOCYI0OBOTO PO3CIIIYBaHHS 3AIMCHIOETHCS 32 000B’SI3KOBOT y4acTi 0coow,
sKa Mojaja cKapry, 4d il 3aXMCHHUKA, MPEJACTaBHUKA Ta CJIIYOr0 YU MPOKYypOpa, PILICHHS, il YU
0€311SUTbHICTD SIKUX OCKapXKyeThes. BIICYTHICTH CIITYOro YM MPOKYpOpa HE € MEPEeLKO00 s
PO3IJIsAIy CKapru.

[Ipore OCHOBHMUMM MpHYMHAMU MOPYLIEHHS CTPOKIB PO3IJIALY CKapr € BIACYTHICTh
MO>KJIMBOCT1 MOBIAOMJIEHHSI 0CcO0HM, siKa MoJjana CKapry, y 3B’S3Ky 13 3a3HAUEHHSM HEI0 TUIbKU
MOIITOBOI ajpecu 0e3 Oyab-sKuMX IHIMUX 3aco0iB 3B’s3Ky. KpiM Toro, cya mno30aBieHuit
MO>KJIMBOCT1 PO3IVISIHYTU CKapry y BU3HAUE€HUN 3aKOHOM CTPOK BHACIIIOK 3JI0BKHUBAHHS 3 OOKY
ocobm, sfika mojajna CKapry, MpaBOM 3asBJICHHS BIIBOAY CILAYOMY CYIJi, @ B MOJAIBLIOMY 1
B1JIBOJIY CIIITYUM CYIJISIM, SIKUMH PO3TIISIAIOTHCS BIABOAM CIITIOMY CYII, IO PO3TIISLIAE CKAPTY.
HenoonuHoki TakoX BHMAJKM HESIBKM OCOOM, siKa Iojaja cKapry, B CyJIOBE 3acilaHHS,
HE3BaXKAIOUM Ha HaJleXHe il MoBiIOMIIEHHA Yy cnoci0, nependavenuit cr. 135 KIIK Vkpainu. A
OCKUTBKH 1i y4acTh y CyJOBOMY 3acifjaHHI € 000B’SI3KOBOIO, Y CIITYOTO CYIJII BIACYTHI 3aKOHHI
MIACTaBU JJIsl PO3TJsAAy Takoi ckapru. HacimigkoM HbOro € MHOpYyHIEHHS CTPOKY PpO3TJsfy,
nepeadayenoro cr. 306 KITK Ykpainu.

VY cr. 311 KIIK nepenbaueHo mpaBo ClIiA40ro OcKapKyBaTu OyJb-siK1 pIIEHHS, Jii 4u
0€3IISTbHICTh MPOKYPOpa, MPUIHATI (BYMHEH1) Y BIAMOBITHOMY OCYIOBOMY MPOBA/KEHHI, 3a
BUHSITKOM BHIAJKIB, Ilepe0auyeHnx 3akoHoM. Hampukian, pimieHHs npoKypopa npo o0’ eTHaHHS
YU BUAUICHHS JOCYJOBOTO PO3CIIIyBaHHS HE MOXe OyTH ockapxeHe. Ckapru Ha pilieHHs, i 4u
0€311sUIbHICTh IPOKYpPOPa MOXKYTh OYTH MOJAH1 HE MI3HILIE TPHOX JIHIB 3 MOMEHTY iX IPUUHSTTA
(BunHeHHs1). Ckapru MOJAIOThCS BHILECTOSILIOMY IPOKYpOpPY, HOPIBHAHO 3 THUM, uHWi Jii
(6€31sUTBHICTB), PIIEHHS OCKap>KYIOTHCA.
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Binnmosigao 1o 4. 1 ct. 313 KIIK VYkpainu, 000B’S30K pO3risiay 1 BUPILIEHHS CKapru
CJIITYOTO HA pillIeHHs, Al Y1 0e31sUIbHICTh IPOKYpOpa MOKIAAA€ThCS Ha CIIy:K00BY 0cO0y oprany
MIPOKYpaTypu BUILOrO piBHA. Taka ckapra Mae OyTH po3IUIIHYTa MPOTITOM TPbOX JIHIB 3 MOMEHTY
ii HaaxomxkeHHs. [lin yac po3riagy ckapru BUTPEOOBYIOThCS MaTepiaiu, JOKYMEHTH Ta IHIII
B1JIOMOCTI, III0 CTOCYIOTHCS BIMTOBITHOTO JIOCYJAOBOTO PO3CIIiTyBaHHS.

3a3HauMMO, IO OCKApXKCHHS CIITYUM PIMICHb, M 4M Oe3MisUIBHOCTI MPOKypopa He
3ynuHS€E iX BUKOHaHHS. HiIKMX BUHATKIB 3 LIbOTO 3arajibHOTO IMOJIOKEHHSI 3aKOH HE BCTaHOBIIIOE.
BonHouac 3akoH He 3a00pOHS€ CIITYOMY Yy CBOiM CKap3l BUKJIACTH MPOXaHHS PO 3yNHUHEHHS
BUKOHAaHHS OCKap>KyBaHMX pIlIeHb YM Jiii TOpPOKypopa IO MOMEHTY pO3IJsAy CKapru
BHIIECTOSAIIUM IMPOKYPOPOM TIO CYTI Ta MPUUHATTS BIAMOBIIHOTO PIMICHHS, TIEpen0a4eHoro 4. 2
ct. 313 KIIK. IIpu upomMy BuLIECTOALINI TPOKYPOP, 3a IHIIATUBOIO CILAYOTO, L0 MOJIAaB CKapry
Yyl 3a BJIACHOK IiHIIIaTHBOIO, Kepyrounch cT.36 KIIK Ta cr. 6 3akony VYkpainu «lIpo
[IPOKYpaTypy», Ma€ MpaBO HAJaTH CIITYOMY YU HHUKYECTOSIIOMY MPOKYpOpY BKa3iBKY IpoO
3yIMMHEHHS BUKOHAHHS OCKap)KyBaHOTO pimeHHs uu aii. Ciy»x00Ba ocoba opraHy ImpoKypaTypHu
BHIIIOTO PIBHSA, 10 SKOi HAAIMIIIA CKapra Ha PIMICHHS, OiF0 4d Oe3MIsUIbHICTh MPOKYpopa,
3000B’s13aHa PO3TJISTHYTH IO CKapTy MPOTITOM TPHOX JHIB.

[TocTaHoBa BHILECTOSILOTO MPOKYpOpa 3a pe3yibTaTaMH PO3IJIALY CKApru CIIJ4oro Ha
pimeHHs, il un 0e31sUIbHICTh POKYpPOpa IMiJ] 4ac JOCYA0BOT0 PO3CIiIyBaHHs MOe OyTu mpo: 1)
CKacyBaHHs pIIICHHS 1 IPUWHATTA HOBOTO pIllIEHHS, BU3HAHHS HE3aKOHHUMHU BUMHEHMX JIii YU
0e311sTbHOCTI 1 3000B’sI3aHHS] BYMHHUTH HOBY MAif0 (BU3HAHHSA BHILIECTOSIIUM TPOKYPOPOM
pllieHHs, Jii 4yu Oe3iUIbHOCTI MPOKYypopa HE3aKOHHMM TSTHE BTpaTy TaKUM pIIICHHIM
IOPUAMYHOT CHJIM T4 BUHUKHEHHS OOOB’SI3KY HMKUYECTOSIIOTO MPOKYpPOpa YCYHYTH NPUIYLIEHE
MOPYILEHHS; OJHOYACHO 13 BU3HAHHAM pIIIEHHA, A1l 4M Oe3A1sUIbHOCTI MPOKYpOpa HE3aKOHHUM
ab0 HEOOIPYHTOBAHUM B IOCTAaHOBI BUILECTOSIIMM IMPOKYPOP MOXKE 3a3HAUUTH PO T€, IO BiH
3000B’s13y€ MMOCagOoBYy 0COOy YCYHYTH MpPHUITYIICHE IMOPYIIEHHS, BU3HAYMBIIH, 5Ky caMe Mii0
HEOOX1THO TPUMTUHUTH YA BUYMHHUTH.

Kpim Toro, ciin BpaxoByBaTu, 1110 BULIECTOSALINMN IPOKYPOP MOKE 1 CAMOCTIHHO NPUHHATH
T€ piLIEHHS, sIKe Ma€ OyTH NPUWHATE HUXKUECTOSILUM IMPOKYpPOPOM Ha BUKOHAHHS IOCTaHOBH,
MIPUAHATOI 32 PE3yJIbTaTaMH PO3TISAY CKApTU CIIAYOTO HAa WOTO PIMICHHS, il 91 O€3isSIbHICTb.
Tak, BimmoBimHO m0 4. 3 cr. 313 KIIK npu ckacyBaHH1 pilieHHS, BU3HAHHI HE3aKOHHUMH
BUMHEHHX i1 U 0e31sUThHOCTI cy»K00Ba 0co0a opraHy MpoKypaTypy BUIIOTO PIBHS Ma€ MPaBo
3MIUCHUTH 3aMIHY OJHOTO MPOKYypOpa Ha IHIIOTO 3 YKcia CIy>KO00BHX 0Ci0 OpraHiB MpoKypaTypu
TOTO X PIBHS B JIOCYJIOBOMY IIPOBADKEHHI, ¢ OyJI0 MpUiiHITe a00 BUNHEHE HE3aKOHHE PIIICHHS,
TSt ¥ O€31SUTbHICTD); 2) 3MIHY PIlIeHHS B 4acTHHI (Y pa3l YaCTKOBOTO BU3HAHHS OCKap>KyBaHOTO
CIITYUM PpIIIEHHS MNPOKypopa HE3aKOHHUM a00 HEoOIPYHTOBAHHM, BHUIIECTOSIIMNA IPOKYpPOP
MOX€E CaMOCTIHHO 3MIHUTH OCKap)KyBaHE PIIICHH:); 3) 3aJIUIICHHS PIllIEHHS YAHHUM, BU3HAHHS
3aKOHHUMH BYMHEHHX il 4¥ O€3sUThHOCTI Ta BIAMOBY Y 3aJIOBOJIEHHI CKapru CIII40OTO Ha
pimeHHs, i 91 0e31IbHICTh TPOKYpopa (B IbOMY BUIIAJKY BUILECTOSIINN MPOKYPOP HE BIIPaBi
HaIoJIAraTH Ha TOMY, LI00 ClIIJUUi BUKOHAB BKa3iBKH, SKI cylnepeyaTb MOro BHYTPIIIHbOMY
MEPEKOHAHHIO, a I0PyJa€e MPOBAHKEHHS PO3CIIAYBaHHS HIIOMY cirimdaomy [3].

3a3HauMMoO, 110 pilIeHHS CiIy:k00BOi 0cOoOM oOpraHy MpPOKypaTypd BHUIIOIO pIBHS
npuiiMaetbes y popmi moctanoBu (ct. 110 KIIK), sxa HagcumaeTscs ciaiggoMy Ta MPOKypoOpYy,
pieHHs, st 9u 0e31sUTBHICTh SKOTO OCKapKyBasacs.

[Ipu BupilIEeHH] MUTAHHS MO0 Cy0’€KTa BUPIMICHHS CKAprH CIITYOr0 CIiJ BUXOAWUTH 3
TOTO, 10 OpraHu NPOKypaTypu YKpalHU CTAHOBJIATH €UHY LEHTPAII30BaHy CHUCTEMY, SKY
ouostoe ['eHepanbHUIl MpoKypop YKpaiHW, 3 MIANOPSIKYBAaHHSM HIKYECTOSILUX MPOKYpPOPIB
BuiecrosmuM (cT. 6 3akony Ykpainu «[Ipo mpokyparypy») [6].
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[Ipu 3aiiicHeHH] Harysgy 3a JOJEpXaHHSAM 3aKOHIB IiJ Yac MPOBEAEHHS J0CYA0BOIO
pO3CIiTyBaHHS TPaBO CKAaCOBYBATH HE3aKOHHI Ta HEOOIPYHTOBaHI IOCTAHOBHU CIIAYUX Ta
MIANOPSAAKOBAHUX MPOKYPOPIB Y MeXaxX CTPOKIB JOCYAOBOIO pO3CIIAyBaHHS, MepedadyeHux CT.
219 KIIK, Marote ['eHepanpHui TNpPOKypop YKpaiHW, IEepHIMH 3aCTYIHUK, 3aCTyIHUKH
I'enepanbHOro npokypopa Ykpainu, npokypopu ABroHomHOi Pecniy6miku Kpum, obnacteit, mict
KueBa Ta Ceacromosisi, HNpoKypopd MICT 1 pailoHIB, palOHIB y MiCTax, MDKpalOHHI Ta
creliajgizoBaHl IPOKYpoOpH, ix mepiii 3acTynHuku 1 3actynHuku (4. 6 ct. 36 KIIK). 3aznaueni
ciy’k00B1 0cOOM OpraHiB MNpPOKypaTypu MIANANAIOTh MiJ TMOHITTS «KEPIBHUK OpraHy
IIPOKypaTypu», Bu3HayeHe y 1. 9 4. 1 cr. 3 KIIK.

Otxe, cy0’€KTOM MPHUHHATTS PINIEHHS 3a CKapror CiliI4Ooro Ha pILIeHHs, AlI0 YU
0€311sUIbHICTh MPOKYpOpa € KEPIBHUK OpraHy MpoKyparypu Buioro piBHs. llpu mpomy 3amina
OJIHOTO MPOKYpOopa Ha IHIIOTO 3 YMcia CIyKOO0BHUX 0CI0 OpraHiB IPOKYpaTypu HUXKYOIO PIBHS B
JOCYJIOBOMY TIPOBA/DKEHHI, jJ€ Oyno mnpuiiHATe ab0 BYMHEHE HE3aKOHHE DPIIEHHS, OISl 9
0€311sUIbHICTh, JOIYCKA€EThCS JIMIIE y pa3l CKacyBaHHS pIlIEHHsS a00 BU3HAHHSA HE3aKOHHUMU
BUMHEHHX 11 UM O€3/1IsITHHOCTI.

Pimenns coyx60B0oi ocobu oprany NpoKypaTypd BUIIOTO PIBHA € OCTaTOYHUM 1 HE
MIJJIAra€ OCKapXKEHHIO JI0 CyAy, IHIIUX OPraHiB Jep>KaBHOI BJIAJM, iX MOCAJAOBHUX YU CIIYKOOBUX
oci0. Bka3iBka Ha OCTaTOYHICTh PILIEHHS CIY>KOOBOI 0COOM OpraHy MpoKypaTypH BHUILOIO PIBHS
BUKJIIOUYAE SIK MOJKJIMBICTH [MOBTOPHOTO OCKApXKEHHSI TUX CaMUX pIII€Hb, A1 yu Oe3A1sIIbHOCTI
MPOKypopa, TaK 1 MOXIIMBICTh OCKapKeHHs MPUHHATOrO CIy:KOOBOIO 0CO00I0 Oprany
MPOKYPATypU BUILOTO PIBHA 3a HACIIAKAMH PO3IJIAY CKApIH PIIICHHS.

Takum 9uHOM, BIAMOBITHO JO MOJIOKEHb KPUMIHAJIBHOTO TIPOLIECYAIbHOTO 3aKOHOIaBCTBA
VYkpainu npoKypop HaJUIEHUH BUKIIOYHUMH TOBHOBKEHHSIMU BJIaJJHO-PO3IOPSAYOTO XapaKTepy
II0JI0 TNPUNUHATTS OCHOBHUX, KIIOUOBUX pIIIEHb Ha JOCYJOBUX CTaJliX KPUMIHAJIBLHOTO
npoBa/ukeHHs. [Ipy 1bOMY MOKa30BUM MPHUKIAIOM, IO UIIOCTPYE HAUUIEHICTh HOBOIO
KPUMIHAJIBHOTO  MPOLIECYaJIbHOTO  3aKOHY  Ha  3a0e3ledyeHHs  3arajlbHOO0O0B’SI3KOBOTO
(IMIepaTUBHOTO) XapakTepy IOBHOBa)XEHb IPOKYypOpa WIOJI0 MPOLECYaJbHOTO KEpIBHMUIITBA
JOCYIOBUM po3ciimyBanHsM, € nependoadenuii KIIK Vkpainn mopsaok ockapyKeHHsS CIIITIUM
piIieHs, Aiid un Oe31IsITHOCTI TPOKYpOpAa.

BucHoBKM i nmepcneKTHBH NMOAAJBIINX AocTdigxkenb.AHani3yroun Hopmu KIIK Ykpainu
Bix 13.04.2012 poxy, MOXHa MPUMTH O BUCHOBKY, IIO CIOCOOM OCKAp)KEHHsI pIllIeHb, A1 4H
0€311SUIbHOCTI  CHIIIYOT0, MPOKypopa MiA 4Yac JO0CYIOBOTO pO3CIIIyBaHHS CHpPSIMOBaHI Ha
MOJIIMIIEHHST HOro fKocTi, (hOpMyBaHHS JTOCTaTHBOI, HAJEKHOI 1 JOIMYCTUMOI JOKa30BOi Oa3w,
BIJICYTHOCTI HOPYILEHHS MpaB, CcBOOOJ, IHTEpeciB (I3UYHUX, IOPUIUYHUX OCIO 1 BHUIIAJKIB
HENPUMHATTS CyJIOM J0Ka3iB, 310paHUX 3 MOPYUICHHSM 3aKOHOJABCTBA YKpaiHH, a OTXKe, - JI0
CIPaBEUIMBOTO MPABOCY/S, SIKE 31MCHIOBATUMETHCS B pOo3yMH1 TepMinu. OmHAK, JOCTIHKEHHS
MIZCTaB 1 MOPSIIKY OCKAp)KEHHsI PilleHb, JiM M Oe31LIbHOCTI CIIJUOro, MpOKypopa Mij dac
JIOCY/IOBOTO PpO3CIIyBaHHs, a TaKOX IMOPSJIKY BHUPINIEHHS BUILECTOSIIUM IPOKYpOPOM Ta
CIITYUM CYIQJCI0 TaKWX CKapr 3acBiI4ye IMEBHY HEAOCKOHAJICTh IUX MpOLEeaAyp SK B
3aKOHO/IaBYil, TaK 1 B TPaBO3aCTOCOBHIN TUIOMINHI.
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THE PROBLEM OF APPEAL DECISIONS OF ACTS OR OMISSIONS
INVESTIGATOR, PROSECUTOR DURING THE PRELIMINARY INVESTIGATION

O. KEREVYCH

Investigated procedural order of appeal against decisions, actions or inaction of the
investigator, prosecutor during the preliminary investigation, the purpose of which is to ensure
speedy judicial protection of rights, freedoms and legitimate interests of the criminal proceedings.
It was ascertained alhorytm action authorized subjects appeals against decisions, actions or
inaction of the investigator, prosecutor during the preliminary investigation under the new
Criminal Procedure Code of Ukraine.

Author determined procedural and organizational problems of application of certain
provisions of the said Institute, suggested solutions.

The main words: appeal, the right to appeal pretrial investigation, investigator, prosecutor,
investigating judge.

Setting problem. The rights and freedoms of Ukraine are protected by the court. Everyone
is guaranteed the right to appeal the decisions, acts or omissions of public authorities (Art. 55 of
the Constitution of Ukraine). Provision of art. 21 and 22 of the Constitution of Ukraine guarantees
that the state is obliged to provide everyone the opportunity to defend their point of view, their
rights in a dispute with any authorities and officials, including those that have been pre-trial
investigation [1].

Conflicts arising in the sphere of human activity and the search for a way out of these
situations, the desire any legal methods and means to settle the dispute peacefully encouraged by
the state, by installing affordable, simple procedures in criminal proceedings.

This is the axiological value Institute of appeal against decisions, actions or inaction that
are pre-criminal proceedings [2, p. 7]. The ability to seek judicial protection is a guarantee of
access to justice at the pre-trial stage.

Accordingly, the right to appeal judicial decisions, actions or inaction as the basis for
criminal proceedings Clause. 17, part 1, Art. 7 Code of Ukraine is essential to meet the challenges
of the criminal justice system as a whole [3].

Particularly important right of appeal gets under preliminary investigation, which is rightly
defined by individual scientists most vulnerable to violations of human and civil rights, which are
intertwined and do not match the interests of individuals, society and the state [4, p. 375-380].
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Analysis of recent research on this problem. The exploration of procedures appeal
performed in the works of V.L. Budnikov, D.M. Valihura, A.Y. Dubinsky, O. Kaplina,
P.A. Lupynska, V.T. Malyarenko, O.R. Mikhaylenko, M.S. Strogovich, I.J. Foynytskyi,
L.V. Cherechukina, M.E. Shumylo, O.H. Yanovska and other protsesualists.

Their research portfolio undoubtedly played a significant role in the development of the
Institute of appeal. However, not all the problematic issues of law in this area can be considered
solved. Their relevance is particularly exacerbated by the adoption and entry into force of the new
CPC.

The purpose of this article is to clarify the grounds and procedure for appeal against
decisions, actions or inaction of the investigator, prosecutor during the preliminary investigation.
The main material and study the results obtained exploration.

The article 24 Code of Ukraine guarantees everyone the right to appeal judicial decisions,
actions or inaction of the court, the investigating judge, prosecutor, investigator in the manner
prescribed by the CPC.

Compared with other procedures judicial grievance procedure provides greater objectivity
and more opportunities for interested parties in the pursuit of their interests, most authoritative and
binding adopted by the complaint decision.

Appeals against decisions, actions or inaction during the preliminary investigation
legislator allocated in an independent institute (Chapter 26, Code of Ukraine) criminal procedure
law, which aims to ensure legality in criminal proceedings and is an effective way to restore
violated rights and legitimate interests of individuals.

The purpose of implementing procedures for appeal against decisions, actions or inaction
of the investigator, prosecutor during the preliminary investigation is to provide speedy judicial
protection of rights, freedoms and legitimate interests of every person who in any way is a party to
the criminal proceedings.

Article 303 of the CPC of Ukraine provides for decisions, actions or inaction of the
investigator or prosecutor, which may be appealed during the preliminary investigation and the
right to appeal.

In particular, ch. 1, Art. 303 determines the list of cases and subjects of appeal against
decisions, actions or omissions of the prosecution at the pretrial investigation:

1) the omission of the investigator, prosecutor, which is the failure to make information
about criminal offenses in the Unified Register of pre-trial investigations (hereinafter URPI) after
receipt of the application or notification a criminal offense in the non-return of temporarily seized
property, as well as impracticable other proceedings which he is obliged to act in a certain PDAs
period, aggrieved parties, its agent, or legal representative, the suspect, his defense counsel or
legal representative, the owner of temporally remote property;

2) the decision of the investigator, prosecutor to suspend the preliminary investigation the
victim, his representative or legal representative;

3) The decision of the investigator terminating the criminal proceedings, aggrieved parties,
its agent, or legal representative;

4) the prosecutor's decision to close criminal proceedings against the applicant, the victim,
his representative or legal representative, the suspect, his defense counsel or legal representative;

5) the decision of investigator, prosecutor refusing to recognize the victim, who refused to
recognize the victim;

6) the actions or omissions of the investigating prosecutor or the application of safeguards
individuals, which can be applied to the security measures required by law;

7) The decision of the investigator, prosecutor to dismiss the petition for the investigation
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(investigation) of action, covert investigative (detective) actions by a person who denied the
petition, its agent, legal representative or defense counsel;

8) the decision of the investigator, prosecutor to change the order of pre-trial investigation
and to extend the suspect, the defense or the legal representative of the victims, its agent, or legal
representative. [3]

At the same complaints about other decisions, acts or omissions of the prosecutor are not
considered during the preliminary investigation and may be subject to review during the
preliminary proceedings in court.

Superior prosecutor shall consider the complaint within three days of its submission. The
law does not provide for the grounds on which the period can be extended. Making a decision on
the appeal may be preceded by the corresponding test study the criminal proceedings, materials
with consideration of applications and reports of criminal offenses, questioning the complainant,
demanding an explanation from the person whose behavior is challenged, obtaining relevant
documents and so on.

If necessary, the prosecutor may bring to themselves the complainant to clarify the
information provided in the complaint or seek further information. Complainant may also be asked
to  provide documents to prove the facts stated in the complaint.
If there is reason to satisfy the complaint higher prosecutor must give the appropriate prosecutor
binding guidance on the timing of committing certain procedural actions or adopt procedural
decisions.

If the prosecutor finds the complaint justified, it must satisfy the requirements of the
complainant abolish the illegal decision of an investigator; direct the investigator to conduct
certain proceedings to eliminate violations of the rights and legitimate interests of the
complainant. In identifying violations of the criminal procedure law in the course of the
preliminary investigation the public prosecutor has the right to demand the removal of violations
committed by forwarding a copy of the decision to allow the appeal to the investigating authority.

In connection with a complaint manager preliminary investigation authority shall take the
necessary measures to eliminate the adverse effects of actions (inaction) of the investigator,
including Unlike its illegal and unjustified decisions provide guidance regarding criminal
proceedings, the removal of the investigator from further investigations.

The prosecutor, finding the inspection data that indicate signs of criminal offenses in the
actions of officials reasoned decision of directing material to the appropriate investigating
authority, following the provisions of Art. 216 CPC, to decide on the conduct of criminal
proceedings. In addition, the prosecutor is authorized to initiate a preliminary investigation agency
head the question of the removal of the investigator to conduct the preliminary investigation and
the appointment of another investigator on the grounds provided by law, for its removal or in case
of ineffective pre-trial investigation (art. 36 CPC).

According to ch. 2, Art. 304 Code of Ukraine returns the complaint if: complaint filed
person who has no right to complain; complaint is not subject to review in this court; complaint is
filed after the expiration of the period prescribed ch. 1, Art. 304, and the person who filed it, raises
the question of the resumption of such period or the investigating judge at the request of the
person has not found reason to update it.

Practice shows that the main reasons for the return of the complaint to the person who filed
a complaint in accordance with ch. 2, Art. 304 Code of Ukraine is its appeals after the deadline
prescribed ch. 1, Art. 304 Code of Ukraine, and request the person with the complaint, which is
not subject to review in the appropriate court.

There are also cases of return of the complaint to the person who filed it, due to the fact
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that the said person was not entitled to file it. Thus, the decision investigating judge Solomyansky
District Court of 26 February 2013 on the grounds of missed deadline for filing a complaint is
facing a complaint against the decision of AP senior investigator Solomyansky department
Research Affairs of Ukraine in Kiev terminating the criminal proceedings on the grounds of a
criminal offense under p. 1, Art. 358 of the Criminal Code of Ukraine.

Since the claim was seen that a copy of the resolution of 26 December 2012 terminating
the criminal proceedings received PE "Averti" 30 January 2013, a complaint against the resolution
submitted to the court February 18, 2013 Since its complaint P. has not breached before the court
questions about renewal period for appeal against the decision, the investigating judge concluded
that P. of the ch. 1, Art. 304 of the CPC of Ukraine for appealing decision to close criminal
proceedings [5].

Closing proceedings Complaints against decisions, actions or inaction of the investigator or
the prosecutor during the preliminary investigation, the investigating judge breaking ch. 2, Art.
305 CC of Ukraine: the investigator or prosecutor alone can reverse the decision stipulated PM 1,
2,5, 6 ch. 1, Art. 303 Code of Ukraine, terminate or omission which results in closure of the
complaint. Thus, the decision investigating judge of Pechersk district court on February 21, 2013
closed the proceedings on the complaint to the P. omission Kyiv Prosecutor's Office, which is the
failure to make information about a criminal offense to URPI due to the fact that the prosecutor's
office in Kyiv at the time of the said complaint statement to P., to which he refers in the complaint
filed in court, was included in the URPI in February 6, 2013 [5].

The list of decisions that the investigating judge may decide upon consideration of appeals
against decisions, actions or inaction of the investigator or the prosecutor during the preliminary
investigation determined art. 307 of the CPC of Ukraine.

Thus, according to ch. 2, Art. 307 of the CPC of Ukraine for consideration of appeals
against decisions, actions or inaction during the preliminary investigation the investigating judge
must adopt a ruling, decision by the investigator or prosecutor; obligation to terminate; obligation
to make an action; dismissal of the complaint.

Analysis of the relevant court statistics shows that the largest category of complaints is just
complaints of inaction investigator, prosecutor, which is the failure to make information about a
criminal offense to URPI after receipt of the application or notice of a criminal offense in the non-
return of temporarily seized property in accordance with Art. 169 Code of Ukraine, as well as
impracticable other proceedings which he is obliged to act in a certain period PDAs Ukraine.

Refusing the complaint to the actions or inactions of the preliminary investigation or the
prosecutor during the preliminary investigation, the investigating judge in most cases at trial
established the actual lack of action or inaction of the investigator or prosecutor who challenged.
Thus, the investigating judge decision of the Pechersk District Court in February 4, 2013 rejected
the complaint of Charles the inaction of the Chief of the prosecutor in the proceedings concerning
the GPO failure to make information about criminal offenses on the grounds URPI to "redirect"
the principle of territorial jurisdiction application of the person complainant and to which the latter
refers in its complaint as such, not included in the GPO within 24 hours of receipt to URPI [5].

Parts 2, 3. 306 Code of Ukraine provides that appeals against decisions, actions or
omissions of the preliminary investigation or the prosecutor during the preliminary investigation
dealt with within 72 hours from receipt of a complaint, in addition to complaints about the
decision to close criminal proceedings in question within five days from receipt of the complaint.

Complaints against decisions, actions or inaction during the preliminary investigation
carried out by the mandatory participation of the person who filed the complaint, or its counsel,
representative and the investigator or prosecutor, the actions or inaction of which is disputed.
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The absence of the investigator or the prosecutor is not an obstacle to the complaint.
However, the main reasons for violating the terms of complaints is the lack of possibility to the
person who filed the complaint because it only indicating the mailing address without any other
means of communication.

In addition, the court denied the opportunity to consider the complaint within a specified
statutory period as a result of abuse by the person who filed the complaint, claiming the right to
tap the investigating judge, and subsequently drain the investigating judge, which are considered
outlets investigating judge considering an appeal.

There are many cases of absenteeism and the person who filed the complaint in court,
despite its proper notification in the manner prescribed in Art. 135 of the CPC of Ukraine.

Since its participation in the hearing is required, the investigating judge no legitimate
reason to consider such a complaint. The result is a violation of the term of consideration under
Art. 306 of the CPC of Ukraine.

In the art. 311 of the CPC provides for the right to challenge the investigator any decisions,
actions or inactions of the prosecutor, accepted (committed) in the respective pre-trial
proceedings, except as provided by law.

For example, the prosecutor's decision to merge or selection of pre-trial investigation can
not be appealed. Complaints about the actions or inactions of the prosecutor may be submitted no
later than three days after their adoption (commission).

Complaints submitted to the superior prosecutor, compared with those whose actions
(inaction), the decision appealed.

According to ch. 1, Art. 313 Code of Ukraine, the duty to address and resolve complaints
investigator for the actions or inactions of the prosecutor assigned to officer of the prosecution
highest level.

Such a complaint must be reviewed within three days of its receipt. When considering
complaint need materials, documents and other information relating to the respective pre-trial
investigation.

We note that the appeal investigator decisions, acts or omissions of the prosecutor does not
stop their execution. There are not exceptions to this general provision does not establish the law.
However, the law does not prohibit an investigator in his complaint to present a request for
suspension of the impugned decisions or actions of the prosecutor by the time the complaint is
essentially a higher prosecutor and appropriate action under Part. 2 art. 313 of CCP.

Thus the higher prosecutor, on the initiative of the investigator, who filed a complaint or
on its own initiative, guided by art. 36 CPC and Art. 6 of the Law of Ukraine "On Prosecutor's
Office" shall be entitled to an investigator or a lower prosecutor instructed to suspend execution of
the contested decision or action.

By an official of the prosecution of a higher level, which received a complaint against a
decision, act or omission of the public prosecutor is obliged to consider the complaint within three
days.

Resolution superior prosecutor according to the complaint investigator for the actions or
inactions of the prosecutor during the preliminary inquiry may be:

1) cancel the decision and adoption of a new decision adjudging committed the act or
omission and the obligation to make a new action (recognition of the superior prosecutor's
decision actions or omissions of the public prosecutor illegal entails the loss of such a decision
void and the emergence of subordinate prosecutor's duty to eliminate supposed violation, both to
recognize the actions or inaction of the Prosecutor illegal or unreasonable in the resolution higher
prosecutor may indicate that it obliges person supposed to eliminate violations, determining what
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kind of action is necessary to stop or proceed.

Also, we note that the higher prosecutor may make their own decision, which must be taken
downstream by the prosecutor to the decision adopted by the complaint investigator in his
decision, action or inaction.

Thus, according to ch. 3. Art.313 of CPC when you cancel a decision to be unlawful act or
omission committed officer of the prosecution is entitled to a higher level to replace one
prosecutor to another from among the officers of the prosecution on the same level in the pre-trial
proceedings, where it was taken or committed unlawful decision, act or omission

2) change the decision in part (in case of partial recognition of the contested decision the
prosecutor investigating illegal or unreasonable, superior prosecutor may alter the contested
decision);

3) leave the decision in force legal recognition of committed action or inaction and refusal
to investigating complaints against decisions, actions or omissions of the public prosecutor (in this
case higher prosecutor is not entitled to insist that the investigator completed the instructions
contrary to his internal belief, and instructs the proceeding investigation to another investigator[3].
We note that the official decision of the prosecution accepted a higher level in the form of
regulations (art. 110 CPC), which is sent to the investigator and prosecutor decision, act or
omission which was denied.

In addressing the issue of addressing the subject of the complaint investigator should
proceed from the fact that the prosecuting authorities of Ukraine consists of a single centralized
system, headed by the Prosecutor General of Ukraine, with the subordination of subordinate
prosecutors parent (Art. 6 of the Law of Ukraine "On Prosecutor's Office") [6].

In supervising the observance of laws during the preliminary investigation the right to
cancel the illegal and unjustified decision of the investigator and subordinate prosecutors within
the period of pre-trial investigation under Art. 219 of the CPC, with the Prosecutor General of
Ukraine, Deputy, Deputy Prosecutor General of Ukraine, prosecutors of the Autonomous Republic
of Crimea, regions, cities of Kyiv and Sevastopol, prosecutors cities and districts, municipal
districts, inter-regional and specialized prosecutors, their first deputies and deputies (p. 6 Art. 36
CPC). These officers of organs covered by the concept of "head of the prosecution", as defined in
p.9, ch. 1, Art. 3 of CPC.

Thus, the subject decision on the appeal against the decision of the investigator,
prosecutor's act or omission is the head of the prosecution highest level. In this case, the
replacement of one prosecutor to another among the officers of organs in the lower pre-trial
proceedings, where it was taken or committed unlawful decision, act or omission, shall be allowed
only in case of cancellation of the decision or recognition committed unlawful acts or omissions.

The decision of an official of the prosecution of a higher level are final and without appeal
to the courts or other public authorities, their officials or officers. Indication of the finality of the
decision of an official of the prosecution of a higher level exclude the possibility of repeated
appeals of the same decision, action or inaction of the prosecutor, and an appeal taken by an
official of the prosecution of a higher level on the consideration of a complaint decision.

Thus, in accordance with the provisions of the criminal procedure law of Ukraine
prosecutor has the exclusive authority with authority and administrative nature for a major, major
decisions on pre-trial stage of criminal proceedings.

In this illustrative example illustrating the orientation of the new Criminal Procedure Act
to provide compulsory (imperative) the nature of the powers of the Prosecutor with respect to pre-
trial investigation procedure manuals are provided CPC of Ukraine investigative procedure for
appealing against decisions, actions or omissions of the public prosecutor.
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Conclusions and prospects for further explorations. Analizing rules of CPC Ukraine from
13.04.2012 year, it can be concluded that the methods of appeal against decisions, actions or
inaction of the investigator, prosecutor during the preliminary investigation aimed at improving
the quality, the formation of sufficient, appropriate and acceptable evidence , no violation of
rights, freedoms and interests of individuals, legal persons and cases of rejection by the court of
evidence in violation of the laws of Ukraine, and hence to the fair administration of justice, which
is carried out in a reasonable time.

However, research grounds and procedure for appeal against decisions, actions or inaction
of the investigator, prosecutor during the preliminary investigation and resolution of the order of
the superior prosecutor and investigating judge complaints certifies certain imperfections such
procedures as the legislative and law enforcement in the plane.
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