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WYMIAR SPRAWIEDLIWOSCI JAKO FORMA
EGZEKWOWANIA PRAWA: POSZCZEGOLNE
ZAGADNIENIA TEORETYCZNE

Artykul analizuje system wymiaru sprawiedliwosci jako
form¢ egzekwowania prawa w sposob dynamiczny wdrazajac
przepisy prawne w konkretnych sytuacjach zyciowych. Zbadana
zostata klasyfikacja form egzekwowania prawa, jak roéwniez
okreslone zostaly atrybuty wymiaru sprawiedliwosci jako formy
egzekwowania prawa. Wskazane réwniez zostaly cechy wymiaru
sprawiedliwosci, jak np.: wylaczno$¢; kompletnosci; podejmowanie
egzekwowanych decyzji w formie wyrokoéw, uchwal, orzeczen,
decyzji w imieniu panstwa; tres¢ systemu wymiaru sprawiedliwosci,
wcielonego w pewnym kierunku jego funkcjonowania; powszechne
obowiazywanie, pojmowane jako nadrzednos$¢ wyroku sadowego w
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do spraw cywilnych
oraz karnych

stosunku do decyzji innych organow, urzednikdéw, obywateli,
majacych prawo do egzekwowania prawa; istnienie formy
proceduralnej, ~w ramach ktorej peliony jest wymiar
sprawiedliwosci, jako forma egzekwowania prawa. Autor twierdzi, iz
orzeczenie wydane w imieniu panstwa, posiada (oprocz ogdlnych)
cecht dodatkowe. Jednak w odniesieniu do egzekwowania orzeczen
organdéw panstwowych, samorzadow lokalnych, stowarzyszen,
organizacji 1 przedsigbiorstw, ich decyzje nie sa 1 nie moga mie¢

(m. Kijow, Ukraina)

takiej specyficznej cechy jak wydanie w imieniu panstwa.

Stowa kluczowe: egzekwowanie prawa, forma egzekwowania
prawa, wymiar sprawiedliwosci, proces prawny, wyltacznos¢,
kompletnos¢, wyrok sadowy, powszechne obowiazywanie.

JUSTICE AS A FORM OF LAW ENFORCEMENT: SOME QUESTIONS IN THE
THEORY

The article is devoted to investigation of justice as a form of law-enforcement activity in its
dynamics taking into account implementation of contents of legal prescriptions in certain life
situations. Classification of forms of law-enforcement activity is investigated, features of justice as
a form of law enforcement activity are determined. It is justified that features of justice are
represented by exclusiveness; completeness; adoption of law-enforcement decisions in the form of
sentences, judgements, resolutions, decisions on behalf of state; contents of justice that is
embodied in a certain direction of its functioning; general obligation that means priority of judicial
decision in comparison with decision of other bodies, officials, citizens authorized to perform law
enforcement activity; presence of procedural form where justice is administered as a type of law
enforcement. The author proves that a judgement made on behalf of the state acquires additional
features, except for general ones. At the same time, law-enforcement decisions of state bodies,
local self-government bodies, public associations, organizations, enterprises, citizens do not have
and cannot have such a specific feature and making on behalf of the state.
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MPABOCY IS SIK ®OPMA IPABO3ACTOCOBHOI AISIIbHOCTI: OKPEMI
IUTAHHS TEOPIi

CraTTs npHUCBsYEHA JOCIIKEHHIO MPaBOCYiA SIK (pOopMHU MpaBO3aCTOCOBHOI AISUIBHOCTI B
HOro AMHaMIll 3 ypaxyBaHHSM BTUICHHS 3MICTY MPaBOBUX MPUIUCIB Y KOHKPETHUX KUTTEBUX
cutyamisx. Jocamkyerbes knacudikaiis GpopM MpaBo3acTOCOBHOI MISITBHOCTI Ta BU3HAYAIOTHCS
O3HaKuW IMpaBocyAls sK ¢opMu mnpaBo3acTocyBaHHs. OOIpyHTOBYETbCSA, WIO0 O3HAKaAMH
MIPaBOCYAJIS €: BUKIIOYHICTD; IOBHOTA; YXBaJIEHHS IPAaBO3aCTOCOBHUX PillleHb Y (GOpMi BUPOKIB,
yXBaJl, TIOCTaHOB, PIIIEHb IMEHEM JEpP)KaBU; 3MICT MPaBOCYIJs, IO YTUIIOETHCS B MEBHOMY
HanpsiMi Horo (QyHKIIOHYBaHHS; 3arajbHOOOOB’A3KOBICTb, L0 O3HAYa€ IMPIOPUTET CYIOBOTO
pIIEHHS y MOPIBHSHHI 3 PIIIEHHSM IHIIMX OpraHiB, MOCaJOBUX OCi0, rpoMajsH, SKi BIpaBl
3IMCHIOBATH IPaBO3aCTOCOBHY JISUIBHICTh; HASBHICTh MpolLieCyalibHOT (QopMu, B  SKIii
3/IIACHIOETHCS MPABOCYAJSA SIK BHJI NPABO3aCTOCOBHOI IISTIBHOCTL. ABTOPOM JIOBOJUTHCS, IO
CyJIOBE pIILIEHHS, IIOCTAHOBJICHE IMEHEM JepkKaBu, HA0yBa€ J10JaTKOBUX, KPIM 3arajibHHUX, O3HAK.
BongHouac 1100 mpaBO3acTOCOBHMX —pIIEHb JIEP)KaBHUX OpraHiB, OpraHiB  MiICLIEBOTO
CaMOBPSIIyBaHHSI, I'POMAJCbKUX O0O0’€/HaHb, OpraHizamii, MIANPUEMCTB, TO IXHI pILICHHS HE
MaroTh 1 HE MOXKYTh MaTH Takoi crielu()iYHOT 03HAKU SIK BUHECEHHS IMEHEM JIepKaBU.

Knwuosi cnosa: mnpaBo3acTocyBaHHs, (hopMa IIPAaBO3ACTOCYBAHHA, IPABOCYIAS,
IOPUAMYHUHN IPOLIEC, BUKIIOUHICTh, IOBHOTA, CY/I0BE PIlLIEHHS, 3araJIbHOO00B’ I3KOBICTb.

Ilocmanoska naykoeoi npoonemu ma iv 3navenns. J{isuibHICTH Oy/b-IKOTO OpraHy I10J10
MPaBO3aCTOCYBaHHA, OCOONMBO Yy cdepl 3axuCTy MpaB TPOMAJsH, IMOBHUHHA OYTH YITKO
periaMeHTOBaHa, YNOpsAAKOBaHa. Taka IISUIBHICTH MOXKE€ MaTH Ha3By IOPUAMYHUMN IpoIIec,
IOPUAMYHUMN periiaMeHT, I0OpUIUyYHa MpoLeaypa, IOpUANIYHUN NOPSA0K, IOpUINYHA [TpoLecyaibHa
¢opma. Tomy TEOpEeTHYHO 1 MPAKTUYHO HEOOXIHO BHOKPEMHUTH 3HAYYHIICTh IOPUAUYHOT
nporecyaibHOT POopMHU K CHeniaibHOI, TPUTAMaHHOT TUTBKU AISUTBHOCTI CYyAYy 13 31HICHEHHS HUM
BHUKJIIOYHOT PYHKIIIi — mpaBocyaas. BogHouac Taka AisIbHICTH HE ICHYE cama 1o cO01, OCKUIbKH
Mae 3arajibHe CIpsIMyBaHHS — 3aCTOCYBAHHSI HOPM IIpaBa 3 BIATIOBITHUMU LUIAMH.

Ananiz ocmaunuix 0ocnioxcensb. Y HayKOBIW JIiTepaTypl MTOCUTH IOKIATHO IOCIIIKEHO
MUTaHHS BHUJIOBOI Kiacudikauii ¢Gopm mpaBo3acrocyBaHHs. L[pomy npucBsueHi poOOTH TaKHX
nocinigHukiB sk M. M. Bomnenko, M. A. BoponoBa, B. B. Jlyma, B. B. Komapos, O. B.
[Terpummun, FO. A. TlonoBa, €. A. Tanukid Ta iHIIHX.

Memow cmammi € 1OCIKEHHS MPaBOCYasl K (GOPMHU IIPABO3aCTOCOBHOI JISJIBHOCTI B
HOro AMHaMIll 3 ypaxyBaHHSM BTUICHHS 3MICTY MPaBOBUX MPUIUCIB y KOHKPETHUX KUTTEBUX
CUTyallisix. 3aBAaHHSAMU BHU3HAUEHI HacTynHi: 1) gocmigutu  kiacudikamiro  Gopm
[IPaBO3aCTOCOBHOI JISTIbHOCTI; 2) BU3HAYUTH O3HAKH MPaBOCYAS SIK (POPMH MPaBO3aCTOCYBAHHS;
3) BUOKPEMHUTH O3HAKH CYJIOBOTO PILICHHS SIK PE3YyJIbTaTy 31ICHEHHS PABOCYISL.

Buknao ocnoenozo mamepiany ma OOIDYHMYBAHHA OMPUMAHUX PeE3YIbINAMIE
oocnioxycennsn. [IpaBo3acToCyBaHHSI OCHOBHUM 3aCOOOM Il IOCATHEHHSI TUX IIUICH, SIK1 CTOSITh
mepes  MPaBOBOKO HOPMOIO, IO MIAMOPSAIKOBYIOTHCS  3arajbHUM ILUISIM  PEryIIOBaHHS
npaBo—BiAHOcUH. Tak, }O. A. [lonoBa 3a HUIAMU MPaBO3aCTOCOBHY JISUIbHICTh MOJAUISIE HA TPU
BUIM: 1) OISUIBHICTH MO 3aCTOCYBAHHIO HOPM IpaBa JJisi 3a0€3ME€UYeHHS 3aXUCTy CyO’€KTUBHUX
IpaB Ta IHTEPECIB — IPaBO3aXHUCHA MISUIbHICTH; 2) NISUIBHICTH IO 3aCTOCYBAHHIO HOPM IIpaBa,
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CIpsIMOBAaHAa Ha 3a0€3IEUYEHHS OXOpPOHU CYO €KTHBHHMX IpaB Ta IHTEPECIB — MPaBOOXOPOHHA
ISUIbHICTB; 3) JISUIBHICTH 110 3aCTOCYBaHHIO HOPM IIpaBa, IO PEryiloloTh Ti 4YM  1HIIL
MPaBOBITHOCUHU, — MPABOPETYIATUBHA AIUIBHICTH. [Ipy mboMy aBTOp 3a3Hayae, 1Mo OUIBIIICTH
HayKOBIIIB BCIO MPABO3aCTOCOBHY AISUTBHICTh HA3UBAIOTh FOPUAUYHUM MpotiecoMm [1, 7-17].

3ayBaxumMo, w10 Yy utocodebkii iTepaTypHUX JoKkepenax (opma  JIISUIBHOCTI
PO3IIIAaeThes SIK Croci0 oprauizailii, 311CHEHHS MPOLECY UM sABUILA. 3 OTJIsAAy Ha Quiocodchke
PO3yMiHHSA, OKpeMi ¢axiBui GopMy IISIIbHOCTI BU3HAYAIOThH SIK JI03BOJICHUM YM yperyJbOBaHUN
IpaBOM CHOCI0 [iSUIbHOCTI OpraHiB yIpaBiiHHS B KOHKpeTHIM pobOoti. ILlei mniaxig nae
MO>KJIUBICTh BHOKpeMJIOBaTH He (opMy, a cnocid mpaBo3acrocyBanHs. Tak, M. M. Bomenko,
KPUTUKYIOUM TMOHATTA «(opmay», OOCTOIOE MO3ULI0 IIO0J0 BXKUBAHHSA TEPMIHY «CHOCIO»
nmpaBo3acTocyBanHsa. Ha HOro QyMKy, MOHATTA «CrOCi0 MpaBO3acTOCYBAaHHS» 4YacTille 3a BCE
B)KMBAETHCS JJISl MIIKPECICHHS rany3eBoi cnenu@iku MpaBo3acTOCOBHOI JISUIBHOCTI: IIUBUIHHO-
[paBOBE, KPUMIHAJIbHO-IIPABOBE,  AAMIHICTPATUBHO-NPAaBOBE  TOLIO  [PAaBO3aCTOCYBaHHS.
BonHouac, koyin BHUHMKAa€ HEOOXIAHICTb 3aCTOCYBAHHS HOPM KOHCTUTYLIHHOIO, MOJAaTKOBOTO
IpaBa Ta HOPM IHIIUX rany3ei mpasa, el KpuTepii (ranyseBuil) s BigoOpakeHHs BHYTPILIHBOT
CBOEPITHOCTI OCOOIMBOTO CIIOCOOY MPaBO3aCTOCOBHOT NISITLHOCTI HE A€ [2, 28-36].

Birumsnauuii pochinnuk B. B. Jlyma mono mnpaBMIBHOCTI BUKOPHUCTaHHS TEPMIHIB
«popmay 1 «crmocid» TOBOIUTH, IO TEPMIH «(HopMa MPaBO3aCTOCYBaHHS» € OLIBII MPUNHATHUM,
OCKUIbKM OyJb-sIKa YIpaBIiHChKA JISJIBHICTH B3arajl Ta ASUIBHICTh KOHKPETHOTO JEpP’KAaBHOTO
OpraHy 4u M0ocaJoBOi 0COOM 30KpeMa CKJIAJA€ThCsl 3 MEBHUX (POPM, KOXKHA 3 SIKUX BIAPIZHIETHCS
BiJ IHIIUX (QOpM, TO BKUBAHHS MEPUIOTrO 13 3a3HAUYEHUX TepMiHIB € Bunpasaanum [3, 13]. Ha
Halry JyMKy, TepMiH «popma» yocoOmoe 00 €KTHBHE BHUPKEHHS 30BHINIHIX MEX
JOCTIKYBAaHOTO SIBUIIIA, TOMY BKMBaHHS caMe HOro y IIbOMY JIOCJIIDKEHH] € JIOTTUHUM.

AHai3 TEOPETUYHOTO JOPOOKY IIOJ0 BHJIOBOTO PIZHOMAHITTA (OpM IPaBO3aCTOCOBHOL
JISUIBHOCTI J1a€ T1JICTaBU CTBEPHKYBATU MPO HEOJAHO3HAUHICTH IM1JIXO/IB HAYKOBIIIB Y MHUTaHHI iX
knacudikanii. Tak, geski ¢paxiBii, BUXOAIYH 3 TOTO, 110 JepriaBa 3A1MCHIOE 1Bl OCHOBHI (PyHKIII{
— Oprasi3alilo BUKOHaHHS IPUIIKUCIB IPAaBOBUX HOPM Ta OXOPOHY 1 3aXUCT IIpaBa BiJl MOPYIIECHHS,
BHOKPEMJIIOIOTh J1B1 (OpMH TPaBO3aCTOCOBHOI MiSTTBHOCTI — OINEPATUBHO-BUKOHABYY Ta
npaBooxoponHy. Ha nymxy M. A. BopoHOBOi, mpaB03acTOCOBHA MISIBHICTH TMOJUISETHCS Ha
OIepaTUBHO-BUKOHABUY, IPABOOXOPOHHY Ta Cy10BY opMy — npaBocyiis. JJociiqHuis 3a3Haqae,
o0 octaHHs (opma AepKaBHOI AIAJIBHOCTI, sIKa MOJSTae y PpO3rJsAl 1 BHUPIIMIEHHI CYIOM
BITHECEHHX JI0 MOr0 KOMIIETEHLIi IUBUIbHUX, KpUMIHAIBHUX Ta 1HIIUX CIPAaB, SIKA 31HCHIOETHCS
BUKIIIOUHO 3arajbHUMH Ta cnerjanizoBanumu cygamu [4, 364-365]. Kpim toro, B. B. Jlyma sk
dbopMH MPaBO3aCTOCOBHOI [ISIBHOCTI BHU3HAuae mpaBocyals (cynoBy ¢(opmy), ycTaHOBYO-
pO3MOps AUy, KOHTPOJIBHO-HATIISAOBY Ta IPaBOOXOpOHHY |3, 13].

Mu BBaXkaemo, 110 IpU OOTpyHTYBaHHI (OPM IMPaBO3aCTOCOBHOI MISIIBHOCTI HEOOX1IHO
MaTH Ha yBa3i, [0 KOXKHUU Cy0’€KT IPaBO3aCcTOCYBAaHHS MalOTh BU3HAYCHI crienu(idH1 3aBJaHHs,
K1 00yMOBIIOIOTH 1 crienuiky ¢opm iX BuUpiuieHHS (po3B’si3aHHA). Bei cy0’extu, HanauieHi
[IpaBOM MpHUIMaTH MPaBO3aCTOCOBHI PIIIEHHS, y TOBHOMY 0OCS31 MOBHHHI BpaxOBYBaTH
CYKYIHICTb (OpM, IKI MOKYTb OyTH BUKOPHUCTaH1 y MpoOIeCci MpaBO3acTOCOBHOI AisibHOCTL. Ha
Hall TMOTJsAA, TakuUM MIAXIJ J03BOJISiE BCTAHOBUTH CHEUM(IUHI O3HAKU Takoi (opmu
MPaBO3aCTOCYBAaHHS SIK TMPaBOCYAIs, OCKUIbKA came 11 ¢opma Bimirpae y cdepi mpasa
(GbyH1aMEHTaJIbHY POJIb.

3rigHo 3 4.1 ct. 124 Konctutyuii Ykpainu 371iiCHEHHs] IPAaBOCY/AI1 BUKIIIOUHO CYJaMHU €
aKCIOMOIO ICHYBAaHHSI IIPAaBOBOi J€p’KaBH, IO MIATBEPHKYE MOHOCYO €KTHICTh IpPaBOCYIIS,
OCKUIbKH Oy/Ab-IKHUMH HIIUMHU Cy0’€KTaMU, KpIM CYZy, Taka JisUIbHICTD 3/11HCHIOBATHCS HE MOXKE.
OTxe, MepIIOI0 O3HAKOIO MIpaBoOCyIIs K (OPMH IPaBO3aCTOCYBAaHHS HEOOXITHO BU3HAYUTH

33



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

BUHSTKOBICTh peaiizallii HOpM MpaBa CylaMH LUIIXOM PO3TJISAY BIINOBIAHMX KAaTEropid CIpas.
CaMme TOMy BUHATKOBICTD SIK XapakTepHa pUca € CBOEPIIHUM KITIOYEM J0 PO3YMIHHS MPaBOCYIIs
y NIpaBoBiil JAepKaBi.

[Topsiz 13 BUHATKOBICTIO y MPABOCY/ /11 3HAXOIUTh YTUIEHHS 1 IOBHOTA CyJI0BOT BJIaJH, 5IKa,
K B1IOMO, HEMOXJIMBa Oe3 mpaBocynas. ToMmy CTBepIKyeMO, IO MOBHOTa € HEBLI €MHOIO
O3HAKOK CYYaCHOTO TMPaBOCYIJs, SKa ICTOTHO BIAPI3HSIETHCSA, HAMPUKIAA, BT CTaHOBOTO
npaBocyals. 3 ypaxyBaHHSAM Toro, 1mo y cT. 1 Koncrurynii YkpaiHu BH3HA4€HO 3a MPIOPUTET
noOy0By B Hauliil KpaiHi IpaBOBOi JAep:kKaBU, TO B TaKid jAep:kaBl NMpaBOCyAAs Mae OyTH
JOCTYITHUM JUIsl BCIX, TOOTO CTBOPIOIOTHCS YMOBH, 3@ HASIBHOCTI SIKUX KOKE€H IIOBUHEH MaTH PIBHI
MO>KJIMBOCTI 1I[0/10 BUKOPUCTAHHS CBOTO IIpaBa Ha CyJI0BUM 3aXKCT MpaB 1 CBOOOI.

Takoxx HEOOX1ZTHO MaTH Ha yBa3i, IO PIBHICTh BCIX MIEpea CyIOM BigoOpakaeThCs HE
TUIBKM K TEOpeTHYHE IMojokeHHs. Ha Hamry aymky, 1e akcioMaTHYHE IMOHSTTS, sKe
MIATBEP/UKEHE COLI1aJIbHO-ICTOPUYHUMHM YHUHHHUKAMM, 1 3HAaXOJUTh 3aKpilVIEHHS B OCHOBHHX
MDKHApOJHO-IIPABOBUX JIOKYMEHTax II0J0 MpaB JIOAWHU, 30KpemMa y cT. 8 3araibHoi Aekiiaparii
IpaB JIIOJUHH, CT. 14 MDKHApOJHOTO MaKTy MpO TPOMAJSHCHKI M MONITUYHI mpaBa, m. 1 cT. 6
KonBeHntiii mpo 3axuct mpaB JIOJUHHA 1 OCHOBOIIOJIOKHUX CBOOOA. J[0 TOTO X MOBHOTa CYIOBOL
BJIQAM 3HAMIIA 3aKpIVIEHHS Ha KOHCTUTYUIAHOMY piBHI, OCKuibku Yy cT. 55 Koncrurymii
VYKpaiHu NporoJouieHo, M0 MpaBO I'POMAASH HAa CYAOBHUH 3aXMCT BH3HAYEHO CEpe] OCHOBHMX
npaB TpOMaAsSHMHA 1 1€ BIANOBIIa€ MDKHApOJAHO-IPABOBUM CTaHAApTaM. 3a3HaueHe
KOHCTUTYLIHE TOJIO)KEHHS Ma€ IPOJOBXKEHHS y IMpollecyallbHOMY 3aKoHOJaBcTBl. Hampukian
3rigHo 13 cT. 5 HIIK Ykpainu npaBocymis y HUBUTBHHUX CITpaBax 3/1MCHIOETHCS HA 3acajax MoBaru
710 4YecTl ¥ T1IHOCTI, PIBHOCTI Iepe]] 3aKOHOM 1 cyioM. TakuM YMHOM O3HaKy IMOBHOTH CY/IOBOT
BJaau (IIpaBOCYAJsl) MOKHAa BU3HAYUTH SIK APYry, (PyHKIIOHAIbHY O3HAKy, OCKUIbKM BOHa
OKpecIroe cepy BILUTUBY MPaBOCYIIS.

TpeTboro 03HaKOIO MPaBOCYAJISA, HA HAII MOTJISA, € YXBaJICHHS MIPaBO3aCTOCOBHUX PILIEHBb
y (opmi BUPOKIB, yXBaJl, IOCTAHOB, pIICHh IMEHEM JaepkaBu. CyTTEBO, IO MPaBO3aCTOCOBHI
aKTU IHIIMX JIep>KaBHUX OPraHiB, OpraHizaliil 1 YCTaHOB pPI3HUX (OPM BIIACHOCTI HE MOXYTb
npuiiMatucs y Takuil crocid. 3arajaoM pillleHHs Cyly € HaWBaXJIMBIIIKM aKTOM HpPaBOCYIAS 1
MOKJIMKaHe 3a0e3NneuuTH 3axucT rapanroBanux Koncruryuiero Ykpainu npaB 1 cBOOOJ JIFOJUHU
Ta 3AIMCHEHHS TporosionieHoro OCHOBHUM 3aKOHOM MPHUHIIMITY BEPXOBEHCTBA IpaBa, Ha IO
3BepHyB yBary [lnenym BepxoHoro Cyny Ykpainu y noctanosi Ne 14 «IIpo cynose piiieHHs»
Bix 18 rpymus 2009 poky [5, 4].

Takox HeoOXigHO 3BepHyTH yBary Ha BucHoBok Ne 11 (2008) KoncynbraTuBHOI paau
esporneiicekux cyanis (KPEC) no yBaru Komirery MinictpiB Pagu €Bponu 111010 SIKOCT1 Cy1I0BUX
pimeHs. Y m. 7 MpOoro JOKyMEHTA 3a3HA4Y€HO, 10 CYAOBE DPIICHHsS MOBUHHO BIAMOBIIATH HU3II
BHUMOT, 11010 SKMX MOXHA BU3HAYUTH JESKI 3arajbHi NPUHLMIIM HE3aJEeKHO Bl 0COOIMBOCTEN
OKpPEMHX CYJIOBUX CHCTEM Ta CYA0BOI IPAKTUKHU B PI3HUX KpaiHax. BianpaBHOIO TOUKOIO € Te, 110
METOI0 CYJOBOrO DIIEHHS € HE TUIbKM BUPILIEHHS [EBHOTO CIOPY Yepe3 HaJlaHHS CTOPOHAM
IOPUANYHOT BU3HAUYEHOCTI, ajié 4YacTO TaKOXX YCTAaHOBJIGHHSA CYAOBOi IPAKTUKU, sIKA MOXKe
MOTepEANTH BUHUKHEHHS IHIIMX CIOPIB Ta 3a0€3MEeUNTH CYCIIUIBHY TapMOHIIO.

Kpim Toro, TepMiH «cynoBe pimieHHS» y LbOMY BHCHOBKY po3yMmieTbes SIK CyHOBUMN
JOKYMEHT, II0 BHUpILIyE KOHKPETHY cIpaBy a00 NHUTaHHS 1 BHHOCUTBHCS HE3aJSKHUM Ta
0€3CTOPOHHIM CyaoM BiAmoBimHO 10 cT. 6 KoHBeHIIT mpo 3axucT mpaB JIOJWHHA 1
OCHOBOIIOJIO)KHMX CBOOOJI Ta OXOIUTIOE: 1) pillleHHs,, BHHECEHI B IUBUIBHUX, COIIAJIBHHUX,
KpUMIHAIBHUX Ta OUIBIIOCTI aIMIHICTPATUBHUX CIpaB; 2) pilI€HHs, BUHECEH] Cy/laMU MepuIoi Ta
ameNsAIidHoT 1HCTaHIlll, a00 BEPXOBHMMH CyJaMH, a TaKOXX KOHCTUTYI[IWHUMH Cynamu; 3)
MIPOMDKHI pillIeHHS; 4) OCTAaTOYHI pilIeHHs; 5) pilleHHs a00 Haka3W, BUHECEH1 CyJIOM Y CKJIai
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KoJierii cyamiB abo Cyier0 OJHOOCOOOBO; 6) PIMICHHS 3 MOXJIMBICTIO 4YM 0€3 MOKIJIHMBOCTI
OKpeMoi JTyMKH; 7) pilIeHHs, BUHEceHl NpodeciiHuMU ab0 HenpopeciiHUMU CyIIAsIMH abo
cynamu y 3Mimanomy ckiani (echevinage) [6]. Takum uynHOM, 110, HE3BAKAIOYHM HA PI3HOMAHITTS
CYJIOBUX pILIEHb 1 KOJIO BUPINIYBAHUX HUMH IMUTaHb, BCl BOHU (KpIM MPOMDKHUX) BUHOCSTHCS
IMEHEM JIep>KaBH.

BonHouac BHHECEHHS CyAOM pIlIEHHS IMEHEM Jep)KaBH JOBOJUTH 1 HAsBHICTb HOTO
NoJIaTKOBUX O3HakK. [lo-mepiue, pilieHHsS, MOCTAHOBJIEHE Y Takui cHoci0, BKa3ye Ha JIep>KaBHY
BOJIIO, (PaKTUYHE «OCBSIUEHHS» AISJIBHOCTI CyAy JepxkaBoto. [lo-apyre, Take pillieHHs CTBEPIKYE,
o0 3aiHTepecoBaHa ocoba ojepkaia Jep’KaBHY CYAOBY IOCTYry, sKa € OJHUM 13 HampsMiB
JISUIBHOCT1 J€pXKaBU — BHUPILIEHHS MPaBOBUX CUTYyallll MIISXOM 3jilicHeHHs mpaBocyans. [lo-
TpeTe, MPUCYTHS 4YiTKa perjaMeHTallisi OCHOBHUX CKJIQJIOBHUX CYJOBOTO pilIeHHS (BCTYIIHA,
OIMCOBa, MOTHUBYBAJIbHA Ta PE30JIIOTUBHA YacTUHH). [lo-yeTBepTe, HaBITH HA YMOBU OTOJIOLICHHS
BCTYITHOI 1 PE30JIIOTUBHOI YaCTUH PINICHHS BOHO OJIHAK O(OPMIIIOETHCS 1 MPOTOJIOIIYETHCS
IMEHEM JIep>KaBH.

[To-’aTe, cyaoBi pillIeHHs, Ha BIIMIHY B1Jl aKTiB 1HILIUX OPraHiB, MalOTh 3aKOHHY cuiy. Lle
O3Hayae, 10 PINIEHHS Cy1y y KOHKPETHIM MpaBOBid CHUTYyallii MOXJIMBO NPHUPIBHATU 10 CUIIH
3akoHy. OTKe, B 3aKOHHIM CHJII aKTy HpaBoCyAjas sIK (OpPMH IpPaBO3aCTOCYBaHHS — CYJOBOTO
pIIIEHHSI — CyZOBa BllaJla YTBEPKYETHCS MIHCHO SIK CAMOCTIMHA, CaMOJIOCTaTHS, PIBHO3HAYHA
cepell IHIIMX CKIaJ0BUX JepxkaBHOI Biaau. [lo-mocre, 3 ypaxyBaHHSM TOTO, 10 CY/I0BE PIIICHHS
— LI€ OCTAaTOYHHM pe3ysbTaT MiJIbHOCTI BIAMOBIIHOTO JIEP>KaBHOTO OpraHy, BOHO BUKJIAJA€ThCS Y
BIAMOBIHINA dopMmi, sIKa, OJTHAK, HE MOXKE CYNEPEYUTH MEBHOMY IMPOIECYyaTbHOMY 3aKOHY 1 Ma€
IHCTPYKTUBHE 3aKpiljieHHs (Hampukiaa, [HCTpyKLis 3 AUIOBOJCTBA B aMIHICTPATUBHUX CyAax).
Bonnouac momo Oynp-sfikux pilieHb Oylb-SKMX JIepKaBHUX OpraHiB, OpraHiB MICIEBOTO
CaMOBpsITyBaHHS, TPOMAJICBKUX 0O0’€IHaHb, OpraHizaiii, MIAMPUEMCTB, TPOMAISH, TO IiXHI
pIILIEHHS HE MalOTh 1 HE MOXKYTh MaTH Takoi crelu(pIYHOT 03HAKU SIK BUHECEHHSI IMEHEM JIep KaBH.

Amnaniz mpaBocyans sk (GopMU MPaBO3acTOCYBaHHsS Ta (GOPMH peatizallii Cy/10BOi Biaau
0e3yMOBHO TNOTpeOye BHM3HAUYEHHS MPEIMETHOI O3HaKH, TOOTO 3MICTY MpPaBOCYILIS SIK BUILY
TISUTBHOCTI, IO CIPSIMOBYETHCS 1 Ma€ BIUIMB Ha TMEBHI comianbHi 00’ektH. [IpaBocynms — 1e
0COOIMBUN BU]I AEPKABHOI AISUTHHOCTI, IO 3AIMCHIOETHCSA CY/IOM Ha MiACTaBl 3aKOHY, 3MICT SKOT
CTAaHOBUTH PO3MJISA 1 BHUPINICHHS CYIOBUX CIOpaB 13 METOI0 3a0e3MeuUeHHs TapaHTOBAaHUX
KoHncrutynieto Ykpainu Ta 3akoHaMu 1paB 1 CBOOO JIIOJUHH 1 TPOMAASIHUHA, MPaB Ta 3aKOHHUX
IHTEepeCIB IOPUIUYHUX OC10, IHTEpPECIB CYCIUIbCTBA Ta JEPKaBU, a PE3YJIbTaTOM € IOCTAHOBJICHHS
[IPaBOCY/IHOTO CYyJIOBOTO DpIUICHHS, M0 Ma€ 3arajlbHOO0O0B’S3KOBHI Xapakrep. Sk yxke
3a3Ha4yaNoCs, y PO3YMIHHI Teopii mpaBa 3AIMCHEHHS TMPABOCYAIs € TIPaBO3aCTOCOBHOIO
JISUTBHICTIO, 1O TPYHTYETHCSI HA CYBOPOMY JOTPUMAaHHI 3aKOHY. Y TaKOMY BUIAQJKYy BHUPIIICHHS
BIIOBIAHOIO CIOPY 3 MOPYUIEHHSM 3aKOHY YM IOCTAHOBJICHHSI HENPaBOCYJHOTO DILICHHS HE
MO>KHA Ha3BaTH MPaBOCYAJISIM.

3MiCT cyA0BOi BlIaJi, Ha BIAMIHY B1Jl 3aKOHOJIaBYOi Ta BUKOHABYOI, MOJISAra€e y BU3HAUEHHI1
BUJly U 00ciry cy0’eKTHBHUX IpaB 1 IOPUAUYHUX OOOB’sI3KIB cy0’ekTiB mpaBa. Lli mpaBa it
00OB’SI3KM BCTAHOBJIOIOTHCS Ha OCHOBI IIPaBO3acTOCYBaHHS CYIOM Ta 3 YpaxyBaHHSAM
BIANOBIAHUX (akTUYHUX oOcTaBuH. OTXe, peanizalliss CyI0BOI BJIaJu 3aBXKIU IOB’s3aHa 3
PO3IJIAI0M KOHKPETHOI I0pUIMYHOI cripaBu. Sk 3ayBaxye npodecop B. B. Komapos, npeamerna
O3HaKa MpaBOCYAJ BU3HAa4Yae€Thbcs norpedbaMu 3a0e3neyeHHs peasizalii mpaB ycix 1 KOXKHOTo, a
npaBocyzHa (popma 3aXUCTy MpaB rPOMASH — PO3IJIISLAOM 1 BUPIILIEHHSIM IOPUIUYHOT CIIPaBHU, a HE
aJIMIHICTPAaTUBHUMU BEJIHHSMH, 110 CTaBUTh IPOMaJsiHUHA B pPIBHE CTAHOBUILIE HE TUIbKH 3
IHITUMU TPOMaJITHaMH, a 1 3 Iep’KaBHOIO BIAA010, nepkanoto [7, 120-155].
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Mu BBaxkaemo, 110 came 3 LIUX MPUYMH CYAOBA BJIaJia IPUPOJHO € PaKTOPOM OOMEKEHHS
BTpy4YaHHsI OyAb-KOTO Yy MpPaBOBHH CTaTyCc I'pPOMaJsHMHA 1 B CUCTEMI PO3MOJULY BJaau € TIE€O
MIPOTUBAroo, sika 3abe3nedye HEBLA €MHI W HEAOTOpKaHHI mpaBa ocoOu. Ll 3akoHOMIPHICTH
CTaHOBUTb 3MICT 1 IPABOCYAJIS Y MPaBOBIN Aep:KaBl K IHCTUTYTY OXOpPOHH IpaB 1 cB0OO ocoOu
Ta Gopmu npaso3zactocyBaHHs. [Ipu oMy paBocyais sIBisie 00010 €1MHY (POpMY, CBOEPITHUI
njabenb 3a0e3MeUYeHHs] 3aKOHHOCTI Ta CIPaBEIIMBOCTI Y CTOCYHKAx 3 y4acTio rpoMajsH. Takum
YMHOM YeTBEpTa O3HaKa MpaBOCYAJs — 3MICT — YTUIIOETbCS Yy IEBHOMY HampsiMi ioro
(GYHKIIIOHYBaHHS, SIKE€ CHpPHUA€ NUIIXOM PO3IJAAY 1 BUPILIEHHS KOHKPETHUX OPUIWYHHUX CIPaB
CyJIOBOMY 3aXMCTy IIpaB 1 cBOOOJ JIIOJUHH 1 FPOMaJsIHMHA B CYCHUIbCTBI, peani3alii NpUHLHUIIIB
BEPXOBEHCTBA IIPaBa Ta 3aKOHHOCTI B JIEPKaBi.

SAx camocrtiiiHa, TI'sTa O3HAaKa MPaBOCYIJs, SKa BUIPI3HSIE WOro Bl IHIIKUX
MPaBO3aCTOCYBAaHHS, BHOKPEMITIOETHCS 3arajibHOO00B I3KOBICTh. Ha Hammm nmorisi, HasiBHICTh TaKOi
O3HaKM O3HA4Ya€ MPIOPUTET CYIOBOTO PINIEHHS Yy NOPIBHSHHI 3 pINIEHHSAM IHIIUX OpPraHiB,
ocasioBux ocid, rpoMajsH, SKI BOpaBl 3IIHCHIOBAaTH NPAaBO3aCTOCOBHY JIsUIbHICTB. lLle
BimoOpaxkeHo y m. 9 4. 3 cr. 129 Koncrutyuii YkpaiHu Ta 3HaXOOUTh MPOJOBXKEHHS Y
npolecyaJbHUX HOpMax. HeBUKOHaHHS CyAOBOrO pIilIeHHS € MiACTaBOI0 JJIsi HaCcTaHHS
BiJIIOBIJAILHOCTI, BCTAHOBJICHOT 3aKOHOM.

Haocranok € mnorpeba BH3HAUMTU 1€ OJHY O3HAaKy I[paBOCY[Jsd — HasBHICTb
nporecyaibHoi GOpMH, B SKIA 3AIMCHIOETHCS TaKWW BHJI MPABO3aCTOCOBHOI AsUIBHOCTI. Po3risn
CHpaB y CyJl 1 IPUMHSTTS MPaBO3aCTOCOBHUX PILIEHb 3IMCHIOETHCS B MpPOLECyalbHUX (HOpMax,
SK1 YITKO YCTAHOBJIEHI 3aKOHOJABCTBOM JUIsl KOHKPETHUX BU[IB IOPUIWYHHUX CIpaB. 3arajiom
nporecyaibHa (GopMa BHU3HAYAETHCS SK CHUCTEMa OJHOPIAHMUX HOPUAWYHUX 3aco0iB, di Ta
omepariif, BHU3HAYEHHX Y MPOIECyaTbHOMY 3aKOHOJABCTBI 1 TMPOMOHOBAHWUX Yy4YaCHUKAM
FOPUIUYIHOT JISTTBHOCTI [Tl BUPIIICHHS BCIX MUTaHb, [0 BUHUKAIOTHh B IOPUIUIHOMY Tporiect [8,
401-402]. loxo ii cTpyKTypH, TO SIK HayKOBa KOHCTPYKLIA HpolecyaibHa (opMa pO3KpHUBaEe
CTPYKTYPHO-TEXHOJIOTIYHY XapaKTEPUCTUKY MPaBOBOI (POPMHU HISIILHOCTI, OCKUIBKH SBJIIE COOOIO0
CUCTEMY Iepel0aueHUX MpOLECyaJbHUM IpaBOM IOPUAMYHUX 3aco0iB, [id, omepauid, 3a
JIOTIOMOTO10 SIKUX MIJISATal0Th BPETYIIOBAHHIO BCl MUTAHHS B IOPUAWYHOMY Inpoieci. OCHOBHUM
€JIEMEHTOM IpoliecyalIbHOT (OPMU € MpoIeCyalIbHE TPOBAIKEHHSI.

Bonnouac, Ha Hamry nymKy, mporecyaibHa (opMa — 1ie He TUTbKM BU3HAYEHUN 3aKOHOM
MOPSIIOK TpOLEeCy, a M peanizalis IbOro MOPSAKY B KOHKPETHIM NISJIBHOCTI, 30KpeMa Il 4ac
3MIMCHEHHS! MPaBOCYIJS 4M MPOBAKEHHS ciaiguux Ai. JloTpumanHs mpouecyanbHoOi (hopmu
OpraHoM pO3CJIlyBaHHS, CYy/IOM € MPOSBOM iX BHCOKOi NpodeciiHo-paBoBoi KyiabTypu. Ha mi
acniekT 3BepHYB yBary 1 Koncrurynilinuit Cyn Ykpainu y pimensi Big 30 ciung 2003 p. Ne 3-
p1/2003 y cripaBi Ipo O3S CyI0M OKPEMHX IIOCTAHOB CIIUOTO 1 IPOKYpOpa, Jie 3a3HAUUB, 1110
MIPaBOCYAJIS 32 CBO€IO CYTTIO BU3HAETHCS TaKUM JIMILIE 32 YMOBH, II0 BOHO BIINOBIA€ BUMOraM
CIpaBeJUIMBOCTI Ta 3abe3neuye e(eKTUBHE MOHOBIEHHS y mpaBaX. OpraHn KOHCTHUTYLIHHOT
FOPUCAUKIIIT 3ayBaXkKMB, 1110 TIPaBO Ha CYAOBHM 3aXUCT € OJHUM 13 KOHCTUTYLIIMHUX IpaB. 3 Orjsay
Ha IIe, BIH JIAIIIOB BUCHOBKY, IO TOJOXKEHHS 4. 6 cT. 234, 4. 3 cr. 236 KIIK Vkpainu, ski
YHEMOKJIMBIIIOIOTH PO3TJIS]] CyJIOM Ha CTafii 10CYI0BOTO CIIICTBA CKapr Ha MOCTAHOBH CJIITYOTO
Ta MPOKypopa Mpo MOPYLIEHHS KPUMIHAJIbHOI CIpPaBU ILIOJO MEBHOI 0COOM, 0OMEXYIOun MpaBo
JIOJIMHUA HAa CYIOBHUHN 3aXHCT, 3aKpimuieHe y 4. 3 cr. 8, u.u. 1 12 cr. 55 Koncrurynii Ykpainu,
MOPYIIYIOTh BUMOTH cT.cT. 3, 21, u. 2 cr. 22, u. 1 cr. 64 Kouctutynii Ykpainu, To0TO €
HEKOHCTHUTYIIHHUMH [9, 24].

Ha nam mormsin, came 3a3Hadenmii actiekt pimeHHs KoncrurymiitHoro Cymy Ykpainu €
3HAKOBUM, OCKUIBKH IMIIKPECTIOE 3HAYYIIICTh JIUIS peaii3allii mpaBa Ha CyJOBUN 3aXHUCT MPOLETYP
CYyJIOUYMHCTBA, TOOTO MpoOLECyalbHUX MpaBWi 1 MOPSIAKY pO3MIIALY CYIAOBUX CIpaB —
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nporecyanbHoi popmu. I Tomy came akTu mopyimieHHs: a00 HEMPABUILHOTO 3aCTOCYBaHHS HOPM
[IPOLIECYaJIbHOTO MpaBa MOXYTh OyTH MIJICTABOIO JUIsl CKacyBaHHs pilIeHHS y crpaBi abo
MIZICTaBOIO /ISl BU3HAHHSI HEKOHCTUTYLIHHOCTI IEBHUX 0OMEXEHb y peaiizallii paBa Ha CyJOBUI
3aXUCT, Nepe10aueHuX NPOLECyaIbHUM 3aKOHOIaBCTBOM.

Ha npakrtuui po3MexxyBaHHs mpolecyaibHo1 GopMu rependadyeHo BUAaMU CYAOYMHCTBA 1
BU3HAUYEHO BIANOBIAHMMM MpPOLECYyaIbHUMHU 3aKOHAMH, B SIKHX YITKO BCTAHOBIIOETHCS KOJIO
YYaCHUKIB TPOLECY, OKPECIIOIOTHCA 1 PO3MOAUIAIOTECA (PYHKIIT MDK HUMHU Ta 3a3HAYAIOTHCS
crocobu BUKOHAaHHA LuxX (yHkuid. KpiM Toro, BaxinBo, 110 IMpolecyadbHa (popMa BUKIIOYAE
Oyab-sIKy aHaJloTilo, a ii HEJOTPUMAaHHS € MIACTaBOIO Ul CKacyBaHHs paHille MPHUIHATOro
pILICHHS.

Bucnoeku i nepcnekmueu nooanvuiux 0o0cniodyceny. TakuM YUHOM MPaBOCYIIS SIK
dbopma MPaBO3aCTOCOBHOT AISUTBHOCTI — II€ JAWHAMIYHE SIBUINE, OCKUIBKHA IPAaBOBl MPHUIUCH
BTUTIOIOTHCS B )KUTTS HE 3apaJid MEXaHIYHOTO MEPEHECEHHsI iX 3MICTY Ha KOHKPETHI CUTYyaIlli, a
uiei (GopMH NPaBO3acCTOCYBaHHS, OCOOIMBO Yy KoJi3iiHuMX Bumaakax. CynoBa Biaga, ska
HEPO3PUBHO TMOB’s3aHa 13 MPABOCYISAM 1 (PaKTHUHO 3a0e3Meuye Horo 3A1MCHEHHS, 32 TAKUX YMOB
MO3ULIOHYETHCS Y CYCIUIBCTB1 K MPOBIIHUK 1 3aXUCHUK MPABOBOI JIepKaBH, B AKIH y IOBHOMY
00cs31 MOXJIMBUM € BU3HAHHS 1 i1 BEPXOBEHCTBA IpaBa Ta YITKE JOTPUMAHHS IMOJOXEHb
KoHncruTyii 1 3aK0oHIB.
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JUSTICE AS A FORM OF LAW ENFORCEMENT: SOME QUESTIONS IN THE
THEORY

M. BORISENKO

Statement of research problem and its significance. Activities of any authority regarding
enforcement, especially in the sphere of protection of the rights of citizens, must be clearly
regulated, orderly. Such activities may have the name of the legal process, legal procedures, legal
procedure, legal procedure, legal procedural form. Therefore, theoretically and practically, you
need to highlight the importance of legal procedural form as a special, unique activities of the
court in the exercise of the exclusive functions of justice. At the same time, this activity does not
exist in itself, because it has a General direction - the application of law to relevant targets.

Analysis of recent research. In the scientific literature in detail investigated the issues of
species classification of the forms of law enforcement. This is dedicated to the works of such
researchers as M. M. Vopenka, M. A. Voronov, B. C. Duma, in. A. Komarov, A. C. Petrushin, Y.
A. Popov, E. A. Talin and others.

The aim of the article is the study of justice as a form of enforcement activities in its
dynamics with regard to the embodiment of the content of legal requirements in specific
situations. Goals are the following: 1) to investigate the classification of the forms of law
enforcement; 2) to determine the signs of justice as a form of enforcement; 3) to identify features
of judicial decisions as of the administration of justice.

The presentation of the main material and rationale of the study results. Enforcement is
the primary tool for achieving the goals that are set before law, are subject to the General purposes
of the regulation of legal relations. So, Yu A. Popov purposes of enforcement activity is divided
into three types: 1) the activities on the application of the law to ensure the protection of
subjective rights and interests - human rights activities; 2) activities to applicable law, aimed at
ensuring the protection of subjective rights and interests of law enforcement activities; 3) activities
on the application of rules of law governing specific relationship, proregulation activities. The
author notes that the majority of scientists all law enforcement known as legal process [1, 7-17].

Note that in the philosophical literature form of activity is seen as a way of organization,
process or phenomenon. Given the philosophical understanding of individuals activity is defined
as authorized or regulated by law method of governing bodies in concrete work. This approach
allows to identify the form and method of enforcement. So, M. M. Vopenka, criticizing the notion
of "form" and advocated the position regarding the use of the term "method" of law enforcement.
In his opinion, the concept of "mode of enforcement is most often used to underscore the industry
specifics enforcement: civil law, criminal law, administrative law etc enforcement. At the same
time, when the necessity of constitutional norms, tax law and other branches of law, this criterion
(branch) to display the internal identity of the particular method of enforcement activities is not
valid [2, C. 28-36].

Russian researcher Vladimir Duma concerning the correct use of the terms "form" and "the
way" proves that the term "enforcement" is more acceptable, because any management activities
in General and the specific activities of the state body or official in particular consists of certain
forms, each of which differs from other forms, the first use of these terms is justified [3, 13]. In
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our opinion, the term "form" represents the objective expression of the external borders of the
researched phenomenon, so use it in this study is logical.

The analysis of the theoretical heritage in relation to the species diversity of the forms of
law enforcement gives grounds to assert ambiguity attitudes of scientists in the question of their
classification. So, some experts, on the basis that the state carries out two main functions - the
implementation of the requirements of the law and the protection and defense of the rights from
infringement, there are two types of enforcement activities - operational Executive and law
enforcement. According to M. A. Voronova, law enforcement is divided into operational
Executive, law enforcement and judicial application of justice. The researcher notes that the latter
form of state activity, which consists in the consideration and resolution by the court referred to its
competence of civil, criminal and other cases, which is extremely General and specialized vessels
[4, S. 364-365]. In addition, centuries Duma as a form of law enforcement determines justice
(legal form), statutory, administrative, Supervisory and law enforcement [3, 13].

We believe in the justification forms of enforcement activities should be borne in mind that
every subject of law enforcement have some specific tasks and determine the specific forms of
their decisions (decisions). All subjects have the right to take enforcement decisions, in full must
consider the totality of forms that can be used in the process of enforcement activities. In our
opinion, this approach allows us to identify the specific characteristics of this form of enforcement
as justice, because this form plays in the field of law, a fundamental role.

According to h 1 tbsp. 124 of the Constitution of Ukraine, the administration of justice
exclusively by the courts is the axiom of the existence of a legal state, which confirms monosub
ctsti justice, as any other subjects, but judgment, such activities cannot be carried out. So, the first
sign of justice as a form of enforcement is necessary to determine the uniqueness of the
implementation of the law courts by reviewing the relevant categories of cases. That is why
exclusivity as a characteristic feature is a kind of key to understanding justice in a legal state.

Along with the exclusivity of justice is embodied and judicial power, which, as we know,
1s impossible without justice. Therefore, argue that completeness is an essential feature of modern
justice, which is significantly different, for example, from the class justice. Considering the fact
that in 1 tbsp. of the Constitution of Ukraine stipulates the priority of the build in our country a
legal state, then the state justice must be accessible to all, i.e. the conditions under which each
should have equal opportunities to use their right to judicial protection of rights and freedoms.

Also keep in mind that the equality of all before the court is recognised not only as a
theoretical position. In our opinion, it is an axiomatic concept, which is confirmed by socio-
historical factors, and is enshrined in the main international legal instruments on human rights, in
particular in Art. 8 of the universal Declaration of human rights, art 14 of the International
Covenant on civil and political rights, paragraph 1 item 6 of the Convention for the protection of
human rights and fundamental freedoms. In addition, the judicial power was shaped at the
constitutional level, as in Art. 55 of the Constitution declared that the right of citizens to judicial
protection is defined among the basic rights of the citizen and it meets international legal
standards. Specified constitutional provision is continued in the procedural legislation. For
example, according to Art. 5 GCA justice in civil cases is based on the principles of respect for
honor and dignity, equality before the law and court. Thus the sign of the fullness of the judiciary
(justice) can be defined as the second functional lines, because it defines a sphere of influence
Justice.

The third sign of justice, in our opinion, is the adoption of enforcement decisions in the
form of sentences, definitions, regulations, decisions by the name of the state. It is essential that
law enforcement acts of other state bodies, organizations and institutions of various forms of
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ownership cannot be accepted in this way. In General, the court's decision is the most important
act of justice and is designed to ensure the protection guaranteed by the Constitution of Ukraine,
the rights and freedoms of man and implementation proclaimed the Fundamental Law of the rule
of law, which drew the attention of the Plenum of the Supreme Court of Ukraine resolution No. 14
"On judicial decision" dated December 18, 2009 [5, 4].

You also need to pay attention to Finding # 11 (2008) of the Consultative Council of
European judges (CRS) to the attention of the Committee of Ministers of the Council of Europe
regarding the quality of judicial decisions. In paragraph 7 of this document indicated that the
judicial decision must meet certain requirements in respect of which it is possible to identify some
General principles regardless of the characteristics of a separate judicial systems and judicial
practice in different countries. The starting point is that the purpose of judicial decisions are not
only resolve a particular dispute by providing legal certainty, but often also the establishment of
judicial practice, which can prevent other disputes and to ensure social harmony.

In addition, the term "judgment" in this text is understood as a legal document, decides a
particular case or the question and made an independent and impartial Tribunal in accordance with
Art. 6 of the Convention for the protection of human rights and fundamental freedoms and covers:
1) the decisions rendered in civil, social, criminal, and administrative cases; 2) decisions by the
courts of first instance and appellate or Supreme courts and constitutional courts; 3) interim
decision; 4) the final decision; 5) decisions or orders made by the court as part of the panel of
judges or a single judge; (6) with the possibility or no possibility of individual thought; 7)
decisions made professional or non-professional judges or courts in mixed composition
(echevinage) [6]. Thus, despite the diversity of judicial decisions and the tasks of their questions,
they all (except intermediate) submitted the name of the state.

At the same time, the court's decision, the state argues, and the presence of additional
signs. First, the decision Postanovlenie in such a way that indicates the state will, the actual
consecration of the court's activities by the state. Secondly, this decision affirms that the person
concerned has received the state judicial service, which is one of the activities of the state - legal
situations through the implementation of justice. Thirdly, there is a clear regulation of the main
components of judicial decisions (introductory, descriptive, reasoning and operative part). Fourth,
even on the condition of the announcement of the introductory and resolution parts of the decision,
but it is made and proclaimed the name of the state.

Fifthly, judicial decisions, in contrast to the acts of other bodies, have legal force. This
means that the decision of the court in a particular legal situation may be compared to the power
law. So, in force of the act of justice as a form of enforcement - judicial decisions - judicial power
is really approved as an independent, self-sufficient and equivalent to other components of state
power. Sixth, given the fact that the court decision is the final result of the activities of the relevant
public authority, it is stated in the appropriate form, which, however, cannot conflict with certain
procedural law and has nstructive fixing (for example, the statement in proceedings before
administrative courts). At the same time in respect of any decision of any state bodies, bodies of
local self-government, public associations, organizations, enterprises, citizens, their solutions do
not have and can not have such a specific characteristic as the imposition of the name of the state.

The analysis of justice as a form of law enforcement and forms of realization of the
judiciary requires definitions of subject characteristics, i.e., the content of justice as activity
directed and has an impact on certain social objects. Justice is a special kind of state activity
undertaken by the court on the basis of the law, the content of which is the consideration and
resolution of the court cases to ensure guaranteed by the Constitution of Ukraine and laws of the
rights and freedoms of man and citizen, the rights and legitimate interests of legal entities,
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interests of society and state, and the result is the separation of the judicial court decision is
binding. As already noted, in understanding the theory of law of justice is enforcing the law based
on strict observance of the law. In this case, the decision of the relevant dispute in violation of the
law or a miscarriage of justice cannot be called justice.

The content of the judiciary, unlike the legislative and Executive, is the identification of
the type and amount of subjective rights and legal duties of subjects of law. These rights and
responsibilities are established on the basis of the enforcement of the court and taking into account
the relevant factual circumstances. Therefore, the implementation of the judiciary is always
connected with the consideration of the specific legal case. As noted by Professor C. C.
Mosquitoes, the subject-matter of justice is determined by the needs to ensure implementation of
the rights of all and of each, and just form of protection of citizens ' rights - the review and
resolution of legal cases, not an administrative command that puts the citizen in the same position
not only with other citizens, but also with the state authorities, state [7, 120-155].

We believe that for these reasons the judicial power of course is a factor limiting the
interference of someone in the legal status of the citizen and the system of distribution of power is
the counterweight that provides the inalienable and inviolable rights of the individual. This pattern
is the content and justice in the legal state as an institution of protection of rights and freedoms
and forms of law enforcement. While justice is a single form, a kind of stage to ensure the legality
and fairness in dealing with citizen participation. Thus the fourth sign of justice the content is
embodied in a particular direction of its operation, which contributes by addressing and resolving
specific legal Affairs judicial protection of the rights and freedoms of man and citizen in the
society, implementation of the principles of the rule of law and legality in the state.

As an independent, the fifth sign of justice, which distinguishes it from other law
enforcement, allocated obsevational. In our opinion, the presence of such a sign indicates the
priority of the judicial decision in comparison with the decision of other bodies, officials, citizens
who have the right to carry out enforcement activities. This is reflected in paragraph 9 o'clock 3
tbsp. 129 of the Constitution of Ukraine and is continued in the procedural rules. Failure to
comply with judicial decisions is the basis for liability established by law.

Finally, there is a need to define another sign of justice - procedural form in which this
type of enforcement activities. Consideration of cases in court and making enforcement decisions
is carried out in the procedural forms, which are clearly established by law for specific types of
legal Affairs. In General, procedural form is defined as a system of homogeneous legal means,
actions and operations defined in the procedural legislation and provide members with legal action
to resolve all issues arising in the legal process [8, S. 401-402]. By its structure, how scientific
design procedure form reveals structural and technological characteristics of the legal form of
activity, as it is a system prescribed by the procedural law legal tools, procedures, operations,
which are subject to settlement of all issues in the legal process. The main element procedure is
procedure.

However, in our opinion, the procedural form is not only defined by the law of the process,
but the implementation of this procedure in a particular activity, in particular during the
implementation of justice or investigation. The procedural form of the investigative body, court is
a manifestation of their high professional legal culture. These aspects have been noticed by the
constitutional Court in a decision dated January 30, 2003, Ne 3-RP/2003 in the case concerning the
review by the court of certain decisions of the investigator and Prosecutor, noted that justice is
inherently considered to be valid only provided that it meets the requirements of justice and to
ensure the effective restoration of rights. The body of constitutional jurisdiction noted that the
right to judicial protection is one of the constitutional rights. With this in mind, he came to the
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conclusion that the provisions including 6 senior 234, including 3 tbsp. 236 of the criminal
procedure code of Ukraine, which make it impossible for consideration by the court at the stage of
pre-trial investigation of complaints against decisions of the public Prosecutor to initiate criminal
proceedings in relation to a particular entity, limiting a person's right to judicial protection,
enshrined in hours 3 tbsp. 8, o'clock 1 o'clock and 2 tbsp. 55 of the Constitution, violate the
requirements Art. Art. 3, 21, including 2 tbsp. 22, including 1 item 64 of the Constitution, it is
unconstitutional [9, 24].

In our opinion, it is this aspect of the decision of the constitutional Court of Ukraine is
important, because it emphasizes the importance for the realization of the right to judicial
protection procedures legal proceedings, that is, procedural rules and procedures of litigation and
procedural forms. And therefore, violation or incorrect application of the norms of procedural law
may be grounds for cancellation of the decision on the case or the basis for the recognition of the
unconstitutionality of certain limitations in the realization of the right to judicial protection
stipulated by the procedural legislation.

In practice, the distinction between procedural form provided by the types of proceedings
and identified the relevant procedural laws, which clearly establishes the circle of participants of
the process are defined and the allocation of functions between them, and specify how to perform
these functions. In addition, it is important that procedural form excludes any analogy, and its
failure to comply is grounds for cancellation of the previous decision.

Conclusions and prospects for further research. Thus justice as a form of law
enforcement is a dynamic phenomenon, because legal requirements are implemented not for the
mechanical transfer of their contents to specific situations, but this form of enforcement,
especially in conflict situations. The judiciary, which is inextricably linked with justice and
actually provides its implementation, under such conditions, is positioned in the society as the
guide and protector of the legal state, which fully recognized and the action of the rule of law and
adherence to the provisions of the Constitution and laws.
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