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PROBLEMY ZATRZYMANIA OSOBY W
POSTEPOWANIU KARNYM

Autor zwraca uwage na cechy procedury zatrzymania osoby w
postgpowaniu karnym. Wskazane zostaly problemy reglamentacji
zatrzymania osoby w procedurze karnej 1 konieczno$¢ wniesienia
zmian do Kodeksu postepowania karnego Ukrainy.
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Zastuzony prawnik

PROBLEMS OF CRIMINAL JUDICIAL DETENTION OF Ukrainy
PERSON doktor nauk prawnych

o o cztonek rady ekspertow

The characteristic features of criminal procedure a person's Narodowej Akademii

detention. Identified problems of criminal procedural regulation of Adwokatéw Ukrainy
detention and the necessity of amendments to the criminal procedure (m. Kijow, Ukraina)
code of Ukraine.

Keywords: detention, the authorized officer, in the lawful
arrest, the resolution on the detention order about, investigator.

MMPOBJEMU KPUMIHAJIBHOTI'O ITPOLHECYAJIBHOI'O 3ATPUMAHHA
OCOBH

OxapakTepu30BaHO OCOOJMBOCTI KPUMIHAJIBHOTO MPOLIECYAIbHOTO 3aTpPUMaHHS OCOOH.
BusnaueHo mnpoOnemMu  KpUMIH&JIBHOI MpoOIeCyalbHOI peryiaMeHTalii 3aTpUMaHHS Ta
obrpynToBaHo HeoOXimHicTh BHeceHHs 3MiH 10 KIIK Ykpainu.

Knrwouoei cnosa: 3aTpuMaHHs, YIIOBHOBOKEHA CIIY)kO0Ba 0co0a, 3aKOHHE 3aTpUMaHHA,
JI03BUI Ha 3aTPUMaHHS 3 METOIO MIPUBOJLY, CIIIIUMA.

Hogsauii KIIK Vkpainu B mepiry yepry CTOCYIOTbCA IHCTHTYTY 3aXOJliB 3a0€3MeYeHHS
KPMMIHAJLHOIO HPOBAKEHHS. X 3acTOCYBaHHA pErjaMEHTOBAaHO Ha piBHI Haiikpaiqux
JNE€MOKPAaTUYHUX TPAIULIM TOTPUMaHHA IIPaB JIIOJUHY 1 rpoMasHiuHa. BogHouac, He3Bakarouu Ha
ryMaHI3allil0 CyCIUIbHUX BIIHOCUH y c(epl KpUMIHAJIBHOTO CYJOYMHCTBA, a TaKOXX MOCHUJICHHS
MPAaBOBHUX TapaHTIA 3aXUCTy OCOOHM, Y KPUMIHAIBHOMY MPOIECYaAIbHOMY 3aKOHOMaBCTBI 2012
POKY 3HAHIIOB BIJOOPa)KEHHS OJUH 13 HAOLIbII CYyBOPUX 3aX0/IIB 3a0€3ME€UEHHS KPUMIHATILHOTO
MIPOBA/DKEHHSI — 3aTPUMaHHs O0COOU 3a MiJ03POI0 Y BUMHEHHI 3JI0YMHY. Y CEpelHbOMY KOXKEH
YeTBEPTUH MIJO3PIOBAaHUI y BUMHEHHI TSDKKUX Ta 0COOJMBO TSDKKUX 3JI0YMHIB 3aTPUMYIOTHCS B
nopsiiky, nepenabadeHomy cr. 208 KIIK Vkpainu. YV Takux ymoBax 3/1HCHEHHS OCaJOBOIO
0C00010 MPABOOXOPOHHUX OPraHiB HENPABOMIPHOIO 3aTPUMAHHS HEMHHYYE 3aI0JII0€ ICTOTHY
IIKOy 1HTEpecaM MpaBOCYIIS, MEPEUIKOKAE IPUINHATTIO 3aKOHHOTO M 00 €KTHMBHOTO PIIICHHS
M0 KPUMIHAIHHOMY TPOBA/KEHHIO. binbiie Toro, momiOHe MPOTUINPABHE MISTHHSA JAUCKPEAUTYE
KOHCTUTYLIHHY 171€10 00yn0BU npaBoBoi aepxasu [1, C. 6].
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[TuTaHHS KPUMIHAJIBHOTO MPOLECYATbHOTO 3aTPUMAHHS y BITYUU3HAHOMY KPUMIHAIBHOMY
CY[IOUYMHCTBI CTaBajd NPEIMETOM AaKTUBHUX JUCKYCId N BIAMOBIJHO — 3HAMILIM 3HAYHE
B110Opa)X€HHS B MpalAX BITYU3HSHUX Ta 3apyODKHUX BUEHMX, B SKMX 3HAYHY yBary MNpUAUIEHO
CyT1 3aTpUMaHHS MII03PIOBAHOTO, WOTO TOPAJKY 1 yMOBaM 3acTtocyBaHHs [2, 3, 4, 5], Micliio B
CHUCTEMI 3aXOIB KPUMIHAJIILHOTO MPOIECYaIbHOTO MPUMYCY [6, 7, 8], 3HaUeHHIO B JOKa3yBaHHI [9,
10], 3wmimHeHHIO TapaHTii 3akoHHOCTI 3arpumanHs [11]. Boxnowac, nesxki mnuTaHHSA 3
ypaxyBaHHSIM peQopMH KPpUMIHATHHOTO cynournHCTBa 2012 poKy, mOTpeOyIOTh ONpaIfoBaHHs, 1110
1 € METOIO CTATTI.

Biamosinao no woBoro KIIK VYkpainu 3aTpuMaHHsS € THMYACOBUM 3alOODKHUM 3aX0JI0M,
KU 3aCTOCOBYEThCA 3 MIJCTaB Ta B nopsiaky, nependadenomy KIIK Ykpainu (9. 2 cr. 176 KIIK
VYkpainu) Ta BXOAUTH O CUCTEMHM 3aX0/1iB 3a0e3leUeHHs] KPUMIHAJIBHOTO MPOBaKEHHS (4. 2 CT.
131 KIIK VYkpaiun).

Pimenns KCVY Bin 26 uyepBus 2003 p. Ne 12-pn/2003 Bu3Hauae 3aTpUMaHHS SIK
THMYacOBHM 3amO0DKHUI KPUMIHAIBHO-NIPOLIECYAIbHUNM 3aXiJ, 3aCTOCYBaHHS SIKOTO OOMEXYye
MpaBo Ha cBOOOIY Ta 0COOMCTY HEIOTOPKAHHICTh 1HAUBIAA (a03. 5 M. 6 MOTHBYBAJILHOT YACTHUHU).
[Ipo Te, 1m0 B pe3ynabTari 3aTpUMaHHs 0OMEXKXYETHCSA TIPABO 1HIMBIIA HA CBOOOIY, MIETHCS TAaKOK
y MDKHApOJHUX aKTax. 3B1J HNPUHLMUIIB 3aXUCTy BCIX 0CI0, SIKI MIJJIal0OThCsSl 3aTPUMaHHIO abo
YB'SI3HEHHIO y Oyab-skii ¢dopmi, 3arBepmxenuid Pesomomiero 43/173 I'enepanbHoi Acambiei
OOH Bin 9 rpyans 1988 p., KOHCTaTye, «CIOBO «3aTpuMaHa 0co0a» o3Ha4yae Oynb-sAKy ocoOy,
1030aByieHy 0COOMCTOI cBOOOM HE B Pe3yJbTaTl 3aCy[KEHHS 332 BUMHEHHS IPABOMOPYILIEHHS».
[IpaBuna OOH, 1m0 CcTOCYIOThCS 3aXUCTy HEMOBHOJITHIX, I030aBJIEHUX BOJI, NPUHHATI
Pesomrouiero 45/113 TI'enepanbuoi Acambnei OOH Big 14 rpyans 1990 p. BiI3HauaroTh, 110
«11030aBJeHHs cBOOOIM O3Hadae Oynb-sKy GOpMy 3aTpUMaHHS YU TIOPEMHOIO YB'SI3HEHHS Oyab-
K01 0coOu 4H ii MOMILIEHHS B JepKaBHY UM MPUBATHY BUIIpaBHY ycTaHoBy» [12, C.29-30].

Cucremuuit ananiz HopM KIIK Vkpainu 3acBiuye BCTAaHOBJIEHHS y KPUMIHAJIbHOMY
MPOLIECYaJIbHOMY 3aKOH1 HACTYITHUX PI3HOBU/IIB 3aTPUMAHHS 0COOU:

1) 3aTpumaHHs Ha MiACTaBl yXBajdW CIIAYOr0 CyJJl, Cyly MpO T03BUI Ha 3aTpUMaHHS 3
MeToto npuBofy (ct.ct. 187-191 KIIK Vkpaiun).

2) 3axonHe 3arpuManHs (cT. 207 KIIK Ykpaiun);

3) 3aTpuMaHHs YIIOBHOBAXXEHOIO CIIy’k00B0t0 0c06010 (cT. 208 KIIK Ykpainn);

4) 3arpumaHHs 0coOu, siIKa BUMHMIIA KPUMIHAIbHE IIPABOMOPYIICHHS 3a MeXaMu Y KpaiHu
(ct. 582 KIIK Ykpainn);

VYci Ha3BaHI PI3HOBUAM 3aTPUMaHHS PO3PI3HSIOTHCS 3a CyO €KTaMu iX 311HCHEHHS,
MiZICTaBaMM Ta MPOLECYaTbHUM HOPSAIKOM.

OxkpiM 1BOTO BIAMOBIAHO 10 HOPM 3akoHy Ykpainu «[Ipo GopoTeOy 3 TepopuzMOM»)
3/IHCHIOETHCS MIPEBEHTHBHE 3aTPUMAHHS Yy pailOHl NPOBEIEHHS aHTUTEPOPUCTHUYHOI orepariii
0ci0, IpUYETHUX A0 TEPOPUCTUYHOI AISIILHOCTI, HA CTPOK MOHAJT 72 TOAUHU.

Kpuminanbpae mporiecyaqbHe 3aKOHOJABCTBO HE MICTHTHh YITKOTO BHW3HAYEHHS IUICH
3aTpuMaHHs. BoaHodac, 3aTpuMmaHHS JuiIe Ui 3’SCyBaHHS MPUYETHOCTI OCOOM /10 BUMHEHHS
3JI0YMHY ¥ BHUPIIIEHHS] MUTAaHHS PO 3aCTOCYBaHHS 0 HEl 3aI00LKHOIO 3aX0[y, P BIICYTHOCTI
Oa’kaHHST B M1I03PIOBAHOTO 3HMKHYTH, HPOJOBXHMTU 3JIOYMHHY JisTIbHICTE ab0 CXOBaTU
(3HUIIMTH) JOKa3W, HE 30BCIM BHIIpaBJaHe — a/pKe L1 MUTaHHS MOXJIMBO BUPIIIMTH W HE
3aTpUMYIOUd 0COOy, aHKETHI BIIOMOCTI W MICHE3HAXO/KEHHS SKOrO BIIOMI OpraHy
posciigyBanHs. CBoOO/a X 0COOM TOBHMHHA OOMEXKYBATHCS BHUKIIOYHO TOMI, KOJU 0€3 IbOro
HEMOJKJIMBO 3a0€31€UNTH BUKOHAHHS ITOCTaBJICHUX LIIEH.

Came ToMy K 1 Oyb-KHIl 1HIIUHN 3a00DKHUN 3ax11, 3aTPUMAaHHS 0COOM CIIPSIMOBAaHE Ha
3a0e3reyeHHs] BUKOHAHHS  MI03pIOBaHMM, OOBHMHYBAaYEHUM  TOKJIAJEHUX Ha  HBOTO
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IpoLecyaJbHUX OOOB’S3KIB, a TaK0X 3amno0iraHHsg copodaMm: IepexoBYBAaTHUCA BiJl OpraHiB
JOCYZIOBOTO PO3CIIIIyBaHHS Ta/a00 Cyy; 3HUIIUTH, CXOBAaTH a00 CIIOTBOPHUTH OYyIb-AKY 13 pedeit
Yy JOKYMEHTIB, SIKI MAalOTh ICTOTHE 3HA4Y€HHs JJIi BCTAHOBJIEHHS OOCTaBUH KPUMIHAJIBbHOTO
MIPaBOMOPYILEHHS; HE3aKOHHO BIUIMBAaTH Ha MOTEPIUIOrO, CBiAKA, IHIIOTO I103pIOBAHOTIO,
OOBHHYBAa4€HOIO, €KCIIepTa, CIHelialicTa Yy LbOMY K KpPUMIHAIBHOMY IIPOBAKEHHI,
MEPelIKO/DKAT KPUMIHAILHOMY NPOBA/UKEHHIO IHIIMM YWHOM; BUMHHUTH IHIIE KpUMIHAJIbHE
[IPABOMOPYILIEHHS YM MPOJOBKUTH KPHUMIHAJIbHE IPaBONOPYIIEHHS, Yy SKOMY I1103pPIO€ThCS,
O0OBHHYBAUYETHCS.

Hopmu KouBeHulii mpo 3axucT mpaB JIIOJUHU Ta OCHOBOIOJOXKHUX CBOOOJ TaKOXK
CIpsIMOBaHI Ha 3a0e3MeueHHsI CBO00IM 0co0M Ta ii 0COOMCTOT HETOTOPKAHHOCTI. Y MYHKTI 1 cT. 5
uiei KonBeH1il 3a3Ha4€HO BUUEPIHUNA MEpeNIiK MIJCTaB, 3a HASIBHOCTI SIKUX € MOXJIUBICTh 0CO0Y
no30aButH BoJiL. [1lo crocyeTbest mponeypu 3aTpuMaHHs, TO 3a3HaYEHUN JOKYMEHT Tepeadadae
HOro WMOBIPHICTH JIMIIIE 332 HAABHOCTI IMIJICTaB Ta MPOIEAYPH, BCTAHOBJICHOI 3aKOHOM. 30KpeMa,
m ¢ 1l cT. 5 10 Takux MIACTaB BIAHOCHUTH: TOCTABIECHHS OCOOM /10 KOMIIETEHTHOTO CY/IOBOTO
OpraHy 3a HAasBHOCTI OOIpDYHTOBAaHOI MIAO3pHM Y BYMHEHHI HEIO IPABONOPYIICHHS; SKIIO
OOIPpYHTOBAaHO BBAXAa€TbCAd HEOOXIAHMM 3aloOIrTH BYMHEHHIO OCOOOI0 IPaBOMOPYILEHHS;
3arno6iraHHs BTe4l 0coOU MiCIis BUNHEHHS IPABONOPYILIEHHS.

OpHuM 13 HaHOUIBII PO3MOBCIOKEHUX BHUJIIB 3aTPUMAaHHS € 3aTPUMAaHHSI YIIOBHOBAKEHOIO
cimyx060B0o10 0coboro (ct. 208 KIIK Vkpainm). Ha sxanp, KIIK Ykpaiau He po3KkpuBae MOHSATTS
«YyIOBHOBa@)X€HA CIy’kOoBa 0co0ay, 1110 3yMOBIIIOE BIANOBIAHI MPOOJEMU 3aCTOCYBaHHS HOPM
npaBa. Ha Hamry 1ymMKy, Takor 0co00r0 € Ti 0cO0H, KM BiImoBiaHI MoBHOBakeHH HagaH1 KITK
VYkpainu Ta iHmuMu 3akoHaMu Ykpainu («IIpo mutinito», «IIpo Hamionaneny reapaito Ykpainmy,
«IIpo Cnyx0y 6e3nexku Ykpainu» To10). TakuM YUHOM, YIOBHOBa)KEHOIO CIIY)KO0BOIO 0CO00I0 €
MpaliBHUKU OpraHiB BHYTPILIHIX CIpaB, OPraHiB O0e3MeKH, OpraHis, 1110 3A1HCHIOIOTh KOHTPOJIb 32
JOJIep’)KaHHSAM TOJAaTKOBOIO 3aKOHOJIABCTBA, oOpraHiB Jlep)kaBHOI MeEHITEHIIapHOT CIyXOu
VYkpainu, oprasiB /[lep:kaBHOi NPUKOPAOHHOI CIy:KOM YKpaiHM Ta IHIIUX MPaBOOXOPOHHUX
OprasiB, IKUM B Me&XaX KOMIIETEHIIIl HaJlaHO MPaBO 3/IICHIOBATH 3aTPUMaHHs 0COOU.

KIIK Vkpainu nomyckae MOKJIMBICTh 3aTpUMaHHS TUIBKM Ha IOYaTKOBOMY eTaml
JOCYZIOBOTO PO3CIITyBaHHS 1 TUIBKHU 32 HAsIBHOCTI M1ICTaB, BCTAaHOBIEHUX y 4.4. 1, 2 c¢1. 208 KIIK
Vkpainu. [lutaHHs DpaBOMIPHOCTI 3A1MCHEHHSA 3aTpUMaHHsA 0COOM 10 NOYaTKy JO0CYA0BOIO
po3ciigyBaHHs (O BHECEHHS BIJOMOCTEH NpPO BUMHEHHS KPUMIHAJIBHOTO MPAaBOIMOPYIIEHHS /10
€P/IP) He Bupimeno. BBaxaerbcs, Mo y pa3l NpoBeleHHS (PAKTUUHOTO 3aTpUMaHHS 0COOH
BIJOMOCTI NP0 BYMHEHHS KPUMIHAJIBHOTO MPABOMOPYUICHHS HErailHO micish HOro 3aBepIlEHHS
noBUHHI OyTH BHeceHH1 0 €P/IP i nmuire Toi mOBHHEH CKIIAIaTHCS TPOTOKOJ MPO 3aTPUMaHHS.

Biamosinuo o 4.u. 1, 2 ct. 208 KIIK Vkpainu ymoBHOBa)xxeHa Ci1y:k00Ba oco0a Mae mpaBo
0e3 yXBaJld CAAYOTO CYAJl, CYAy 3aTpUMAaTH:

1) ocoOy, migo3pOBaHy y BUMHEHHI 3JI0YMHY, 3a KU MepeadadeHe MoKapaHHsS Yy BUII
11030aBJICHHS BOJI, JIMILIE Yy BUMAIKaX:

- SIKIIO IF0 0cO0y 3acTalM MiJ Yac BUYMHEHHS 310YMHY ab0 3aMaxy Ha Horo BUMHEHHS
(To6TO KONM 0coba Ge3rnocepeIHhO BUMHSIA 3JI0YMH ab0 SKIO JaHa ocola 3 MPSIMUM YMHCIOM
3IMCHUIIA JISSHHS, CIPSIMOBAHE HA BUMHEHHS 3JI0UMHY, OJJHAK HE JI0BeNa HOro A0 KIHIA 3 MPUYUH,
110 HE 3aJIeKaju Bl ii Boul);

- K10 Oe3rnocepeHbO MICs BUMHEHHS 3JI0YHMHY OYEBHUCLb, B TOMY YHCII MOTEPIIUIUH,
a00 CYKYMHICTh OYEBUAHMX O3HAK HA TULT, OJA31 YK MICII TOJIi BKa3ylOTh Ha Te, MO came I
0c00a IMOWHO BYNHKUIIA 3JIOUHH;

Bonanouac, notpedye HEBIAKIAIHOTO BUPIINIEHHS MUTAHHS IPO 3aTpUMaHHS 0COOM uepe3
NesIKUM 4ac Micias BUMHEHHA 3704uHy 0e3 cynoBoro no3Boiy. Pemakuis cr. 208 KIIK Ykpainu
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HaJae MpaBo IpalliBHUKAM [IPaBOOXOPOHHUX OPraHiB 3aTpUMaTH 0coOy BUKIIOYHO Yy BHIIAJKaXx,
SKI[O0 i 3acTajld TMpW BYMHEHHI 3JI0OYMHY, a00 Oe3mocepeHbhO TICIs HBOTO 3a HAasBHOCTI
OUYEBMJIHUX O3HAK, 5IKI BKa3ylOTh caMe Ha 1110 0cO0y K Ha 3JI0UMHIISL.

B iHmmx Bumajkax, HaBITh IPU HASBHOCTI JOKa3iB MPUYETHOCTI OCOOM /0 BUMHEHHS
3JI0YMHY Ta BCTAHOBJIEHHA il MICIIE3HAXO/DKEHHS, MpPAliBHUKK MUILII HE MaroTh MPaBOBUX
nifcTaB A ii 3arpumanHs. Hampukman, npu Bhmi3HaHHI HNOTEPHUIMM yepe3 AESIKUil Yac Mmicis
BUMHEHHS 3JI0YMHY BUHHOI 0COOM y TpoMajchKOoMy Micli, ab0 HasBHOCTI iH(opmarii mpo
MICHE3HAXO0/UKEHHS 3J0YMHIIB. €IMHUM 3aKOHHUM IUIIXOM € OTPUMAaHHS J03BOJIYy CIIA4OTO
Cy[UIl Ha 3aTpUMaHHs 3 METOI0 NMPUBOAY TaKoi ocoOu. Ajie B IbOMY BUIAAKY 0co0a MOINepeIHbO
MOBMHHA OyTH MOBIAOMJIIEHA NP0 MiZ03pPY, TOOTO HAOyTU CTaTyCy Mi103PIOBAHOTO.

2) oco0y, miI03proBaHy y BYUMHEHHI 3JIOUMHY, 3 AKUU MepeadaueHe OCHOBHE TIOKapaHHs y
BUJII WITpady B pO3Mipl MOHAJ TPU THUCSYl HEONOJATKOBYBAHMX MIHIMYMIB JIOXOJIB IPOMAJIsiH,
BUKJIIOUHO Y BUIIQ/IKaX:

- SKILIO MIJO3PIOBAaHUN HE BUKOHAB OOOB’S3KM, IOKJIAJE€HI HAa HBOTO IpU OOpaHHI
3amoODKHOTO 3aX01y;

- SKUIO MiJO3PIOBAaHUN HE BHUKOHAB y BCTAHOBJIEHOMY HOPSJIKY BHUMOT I[0/I0 BHECEHHS
KOUITIB SIK 3aCTAaBU Ta HaJlaHHS JOKYMEHTA, 110 11€ MIATBEPIKYE.

Cnin 3BepHytH yBary, mo €CILI, nocunarouucek Ha cBoe pimieHHs y crpasi «Kypt npotu
Typeuunnu» Bix 25 tpaBHs 1998 p., Harozomrye, 1mo He3aJ0KyMEHTOBaHE 3aTpUMaHHS 0coOu
CBIUUTH PO a0COJIIOTHE ITHOPYBAHHS MPUHIMIOBO BaxiuBuX rapanTiit ct. 5 K3ILJI 1 BusiBisie
rpyoe mopymieHHs 11i€i cTaTtTi. HezamokymMeHTyBaHHS TakuMX BIJOMOCTEH, SIK JaTa, 4ac 1 MICIe
3aTpuMaHHs ocoOu, 1i iM'd, MiACTaBU Ui 3aTPUMaHHS Ta IM'S 0cOOH, sIKa 3[IIMCHIOE 3aTPUMaHHS,
Ma€e BBa)KAaTUCS TAaKUM, L0 CYNEPEUUuTh BUMO31 3aKOHHOCTI 1 camiit MeTi cT. 5 K3IIJI (pimenus
€CIUI «Heunmopyk ta Monkano mpotu Yipaiumy) [12, C.32]. CaMe ToMy 1po KOXHHI BHITAZ0K
3aTpUMaHHS 0COOM, MiJO3PIOBAHOI Yy BUMHEHHI 3JI0YHMHY, YIOBHOB@XKEHa CIyx00Ba ocola, 110
3M1CHWIIA 3aTPUMaHHS, 3000B’s3aHa CKJIACTH MPOTOKOJ 13 3a3HAYCHHSIM MICISl, aTH, TOYHOTO
yacy IMpOBEACHHS 3aTpUMaHHs, IIOBHOIO IEpelliKy IMpolecyalbHUX IpaB Ta OO0OB’S3KIB
3aTpUMaHOro, MiJACTaB HOT0 3aTpUMaHHA, OCi0, K1 HPUCYTHI MiJ 4Yac NIPOBEJIEHHS JAaHOi
nporecyanbHoi Aii (mpi3BuIa, iMeHa, MO OaThKOBI, NaTH HAPOHKEHHS, MICIS TMPOKUBAHHS),
1H(bOopMaIlii mpo Te, Mo 0co0H, AKi OEpyTh YUacTh y MPOIECyanbHIN Ail, 3a34aJIeTiIb MOB1IOMIICHI
PO 3aCTOCYBaHHS TEXHIUYHUX 3ac00iB (ikcallli, XapaKTepUCTUKHU TEXHIYHUX 3aco0iB (ikcarii Ta
HOCIB 1H(opMallii, sIK1 3aCTOCOBYIOTbCS IIPU MPOBEAEHHI MPOIECYaIbHOI J1i, YMOB Ta NOPSAIKY iX
BUKOPHUCTAHHS, BUSBJIEHI Ta BHJIyY€HI MiJ 4ac 0coOUCTOro oOuIyKy ocoOu peul 1 JOKYMEHTH,
croco0y O03HAWOMJIEHHSI YYacHUKIB 31 3MICTOM IIPOTOKOJY, 3ayBaK€HHS 1 JOMOBHEHHS [0
MIMCBMOBOTO NMPOTOKOIY 3 OOKY YYaCHHMKIB BUILEBKAa3aHOI IPOLIECYaTIbHOT i

Yac 3arpumanHs y npoTokoii y BiamoinHocTi 10 cT. 209 KIIK VYkpainu BkasyeTbcs 3
TOT0O MOMEHTY, KOJIM 0c00a cujor0 abo yepe3 MiAKOPEHHS HaKa3y 3MYILIEeHa 3aluIIaTics nopsy i3
YIOBHOBAKEHOIO CIY)KOOBOIO 0CO0OI0 YW B MPUMIIIEHH], BU3HAYEHOMY YIOBHOBA)XEHOIO
CIIy’00BOI0 0C00010 (MOMEHT 3aTpuMaHHs). I[lpy 1bOMy, MOMEHT 3aTpUMaHHS OCOOH
BHU3HAYAETHCS Y ABOX aClEKTax:

1) ko ocoba (pakTHMUHO 3aTpuMaHa MpPAIIBHUKOM OPraHiB BHYTPIIIHIX CIpaB, OpraHiB
Oe3reKku, OprafiB, IO 3IMCHIOIOTH KOHTPOJIb 3a JIOJCP’KaHHSIM TOJIaTKOBOIO 3aKOHOJ/ABCTBA,
opraniB Jlep>kaBHOi meHiTeHIIapHOT ciyx0u VYkpaiHu, opraniB Jlepx’aBHOI NPUKOPAOHHOT
ciyx0u Ykpainu, opraniB Jlep»aBHO1 MUTHOI ClTy>kOn YKpaiHH, IHIIUX IPAaBOOXOPOHHUX OPraHiB
Ha MICI[I BYUNHEHHS] KPUMIHAJILHOTO MIPaBONOPYIIEHHS a00 0e3rnocepeIHbo Micis HOro BUMHEHHS 1
BUMYILIEHA 3aJMIIATUCA MOpSAA 13 MpaliBHUKOM IPaBOOXOPOHHOIO OpraHy, SKUH 13
3aCTOCYBAaHHSAM 3aX0JliB (PI3MYHOTO BIUIMBY, CIHElIaTbHUX 3ac00iB a00 0e3 Takoro, yrpumye ii Ha
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Micui noaii. Hanpukinaza, npamiBHUK MUTIIIT Y TPOMaJCbKOMY MiCIll 3aTpUMaB I'paObKHUKA, KU
IIOWHO BYMHUB 3JIOYMH, MIPU LOMY YTPUMYE HOro 10 mpUOyTTS CIIAYO-ONEPATUBHOI Ipynu. Y
JAaHOMY BHIAJKy o0co0a BBaXa€TbCs 3aTPUMAHOI0 3 MOMEHTY ii (PI3UYHOTO yTpPUMAaHHS
MpaliBHUKOM MUTILI 3 METOI0 YHEMOXJIMBIICHHS 1i MOJAJbLIOr0 MEPEeCyBaHHS Ta MPOJAOBXKEHHS
MPOTUIIPABHOL AISITBHOCTI;

2) xoau ocoOy 3aTpuMaHO TpPOMAJSIHUHOM VYKpaiHu, 1HO3emueM abo ocoboro 6e3
IrpOMaJsIHCTBa, TOOTO HE YINOBHOBA)KEHOIO Ha 3aTpUMaHHS, Oe3MocepeHbO Ha MICLI BUMHEHHS
KPUMIHAJIBHOTO MPABONOPYILIEHHS ab0 Miciig HOTO BYMHEHHS, TO MOMEHTOM 3aTPUMAaHHS TaKoOl
0COOM € JIOCTaBJICHHS 1i 10 HANHOJMKYOTO MPABOOXOPOHHOTO OpraHy, ciyx00Bi 0coOHM SIKOTO,
YIOBHOBa)K€H1 MPOIECyanbHO 0(OPMUTH TaKe 3aTPUMaHHSI.

Biamosinao mo ct. 211 KIIK Ykpaiam ocoba, 3aTpumMaHa yIOBHOBAXEHOIO CITYKOOBOIO
0co00r0 0€3 yxXBalM CHIJUOTO CYAIl, Cyly HE MOXE YTPUMYBATUCS OpPraHOM JIOCYJOBOTO
PO3CIIiyBaHHs OHA/A CIMIECST ABI FTOJMHU 3 MOMEHTY, KOJIU BOHA CHUJIOI0 a00 yepe3 MIIKOPEHHs
Haka3zy 3MyllleHa Oyja 3aMIIaTUCA TOPSAI 13 YHOBHOBAKEHOIO CIIYKOOBOIO 0CO00I0 4YH B
MPUMIIIEHH], BU3HAYCHOMY YIIOBHOBAXEHOIO CITY’KOOBOIO 0CO00I0 (3 MOMEHTY 3aTpUMaHHS).

[Ipotsrom wrictaecsTd roAUH 3 MOMEHTY 3aTpUMaHHS ocoOu il abo 3BUIBHSIOTH (IIpU
3HMKHEHH1 MiCTaB JUIsl 3aTPUMAaHHS, 3aKIHUEHH1 BCTAHOBJIEHOIO 3aKOHOM CTPOKY 3aTpHUMaHHS
a00 BpYYEHHS TOBIZOMJICHHS TPO TMiA03PYy) a00 MOCTaBISAIOTH O CHIAYOTO CYAIl, CyAy JUIs
PO3MIISAY KIOMOTAHHS MPO OOpaHHS CTOCOBHO HEl 3alIOODKHOTO 3aX0/y. Y BCIX BHMAAKAX, SKIIO
0co01 He BpPYYEHO MOBIAOMJICHHS NMPO MIAO3pPY MICIS ABAIUATH YOTUPHOX TOJUH 3 MOMEHTY
3aTpUMaHHs, Taka ocoba misirae HeraitHomy 3BuUIbHEHHIO (4. 3 cr. 278 KIIK Vkpainm). Tak, y
2013 poui y 3B’43Ky 13 3aKIHUEHHSIM BCTAHOBJIEHOT'O 3aKOHOM CTPOKY 3aTPUMAaHHSI 3BUIBHEHO 37
oci0, y 3B’S3KYy 13 3aKIHYEHHSIM CTPOKY Ul BpYUEHHs MOBLAOMIIEHHS Mpo Migo3py — 34.

[Ipu 3HUKHEHHI MiACTaB [yl 3aTpUMaHHs a00 CIUIMBY CTPOKY 3aTpUMaHHs a00 BPy4YEHHS
MOBIIOMJICHHSI TIPO MIZ03py Cay)KO00Ba 0co0a, BiAMOBiJadbHA 3a TepeOyBaHHS 3aTPUMaHMUX,
3000B's13aHa HETaliHO 3BUILHUTH Taky 0coOy (1. 3 4. 3 ct. 212 KIIK VYkpainu). ¥V takomy BUnaaky
3BUIBHEHA 0C00a BTpavya€e MpoIecyabHUM CTaTyC MiJO3PIOBAHOIO.

Bonnouac y KIIK Vkpainu He BHU3Hau€HO Y SIKOMY akTi (DIKCYEThCS pIIEHHS IIPO
3BUIbHEHHS 3aTpPUMaHOI 0COOM Ta UM Ma€ MpaBo Ci1yx00Ba ocola, BIAMNOBIIaNbHA 32 NepeOyBaHHs
3aTpUMaHuX, NpUUMaTH Taki pilieHHs (4u Junie Gi3U4HO 3BUILHATH 3aTpuMaHoro). Ha cboroani
1le MUTAHHS BUPIYETHCA MO PI3HOMY (BMHOCUTHCS MOCTAHOBA NP0 3BUIBHEHHS K Bl IMEHI
CJIITYOTO Ta IPOKYpOPa, TaK 1 HauaIbHUKA 130JI5ITOPA TUMYACOBOI'O TPUMAaHHS).

bynb-sxuil rpomansHuH YkpaiHu, iHO3emelb Ta oco0a 0e3 IpoMaasHCTBA Ma€ IPaBoO
3aTpuMaTH OyAb-1Ky 0coOy (3a BUHATKOM CYJUIl Ta HApOJHOIO Jenyrarta YKpaiHu, 3aTpUMaHHS
SIKUX 31ACHIOETHCS 3a 3roji0t0 BepxoBHoi Pagu Ykpainu), siky BiH 3acTaB mpu BYMHEHHI a00
3aMaxy Ha BUMHEHHS! KPUMIHAJIbHOTO MIPaBOMOPYIIEHHS], a TAK0X 0e310cepeIHbO Micis BUMHEHHS
0Cc00010 KpUMIHAIBHOTO MPaBONOpPYIIEHHsS abo npu OGe3nepepBHOMY IepeciiyBaHH1 0coOu, sKa
MIZ03PIOETHCS B HOTr0 BUMHEHHI. Lleil Buj 3aTpuMaHHs Ha3UBAETHCS 3aKOHHUM 3aTPUMaHHSIM.

3a3HaueHE 3aTpUMaHHS CIiJ BIAPIBHIATH Bl MPOLECYAJbHOTO 3aTPUMaHHA, IO
3NIIHCHIOETHCS YIIOBHOBa)KEHUMHU ocobamu BianoBigHo 1o cT. 208 KIIK VYkpainu. [Ipu npomy
3aTpUMaHHS HEYNOBHOBAXXEHOIO CIIYKOOBOIO 0CO00I0 MOXE 3IIMCHIOBATUCS K 32 BUMHEHHS
KPUMIHAJIBHOTO TMPOCTYNKY, TaK 1 3JI0YHMHY, Ha BIAMIHY BIJ 3aTPUMaHHS YIOBHOBAa)KEHOIO
ci1y’k00B0I0 0c00010, IKE 3JIIICHIOETHCSI BUHATKOBO 32 BUMHEHHS 3JI0UMHY, 32 SIKUM rependadyeHe
MOKapaHHs y BU/JII 11030aBJIEHHS BOJII a00 3a 3JI04MH, 3a SKUN repeadaueHe OCHOBHE MMOKapaHHS Y
BH1 ITpadgy B po3Mipl MOHAA TPU TUCSYl HEOMOJATKOBYBAHUX MIHIMYMIB JOXOJIB TPOMAJISH,
BHUKJIIOYHO Yy BHMAJKY, SKIIO IiJI03PIOBAHUNA HE BHKOHAB 00OB’S3KH, MOKJIAJEHI HA HBOTO MPHU
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o0OpaHH1 3a00DKHOTO 3aX0/y, a00 He BUKOHAB Yy BCTAHOBJICHOMY MOPSIKY BUMOT 11[0JI0 BHECEHHS
KOUITIB SIK 3aCTAaBU Ta HaJlaHHS JOKYMEHTa, 10 11€ MIATBEPIKYE.

Xoya 1€ He BU3HAYEHO, alle 3 ypaxyBaHHAM Ios1oxkeHb cT.cT. 207, 209 KIIK Ykpaiau npu
3aTpUMaHHI 0COOM HEYIOBHOBAXKEHOIO CITY’KOOBOIO 0CO00I0 Yac 3aTpPUMAaHHS PO3MOYMHAETHCS 3
MOMEHTY JIOCTaBJICHHsSI JI0 YIOBHOB@XKEHOI CIyX)00BOoi ocobu. OkpiM 1pOTO, y pasi
KPUMIHAJIBHOTO MPOBA/HKEHHSI Ha TEPUTOPIi AMIUIOMATHYHUX IPEACTAaBHULITB, KOHCYIbCHKUX
YCTaHOB YKpaiHH, Ha MOBITPSIHOMY, MOPCHKOMY YU PIYKOBOMY CY/HI, 1110 IepedyBae 3a MexaMu
VYkpainu i npanopom adbo 3 po3mi3HaBaJIbHUM 3HAKOM YKpaiHH, SIKIIO 11€ CYAHO MPUITUCAHO 10
nopty, posramoBaHoro B Ykpaini, KIIK Vkpainu (ct. 522 KIIK Vkpainu) BUpi3Hs€TbCA /aBa
cnenu@iuHuX Ccy0’eKTa, YNOBHOBAXXEHHX 3JIMCHIOBATH 3aKOHHE 3aTpUMaHHs: 1) KepiBHUK
JUIUIOMAaTHYHOTO TPEACTaBHULITBA YW KOHCYJIbCHKOI YCTAaHOBM YKpaiHU (HAAUIA€ThCSA NPaBOM
3aTpuMaT 0co0y Ha HEOOXIIHHWH CTPOK, aje He OuIbIIe HDK Ha COPOK BICIM TOJHUH, 1
3000B’s3aHUI HAJaTU 3aTpUMaHiil 0co01 AOCTYI O OTPUMAaHHS MPABOBOI AOMOMOTH); 2) KalliTaH
cynHa YKpaiHu (HaAUIAE€TbCS TPaBOM 3aTpuMaTtd o0coOy Ha CTPOK, HEOOXImHWH g 1l
JOCTAaBJICHHS Ha TepUTOpito YKpainu). Bkazani cmyx00B1 ocoOu 3000B’s3aHi 3a0€3MEUUTH
JIOCTaBJIEHHS 3aTpUMaHOI 0COOM 10 MiAPO3JLTY OpraHy Jep>KaBHOI BJIaJld Ha TepUTOPii YKpaiHuy,
YIOBHOBa)KEHOTO HAa TPUMAaHHS 3aTPUMaHUX 0C10, 1 HOBIIOMUTH NP0 (aKT 3aKOHHOTO 3aTPUMAHHS
CJITYOMY OpraHy JOCYAOBOTO PO3CITITyBaHHS 33 MICIIEM MTPOBEJCHHS JIOCYJOBOTO PO3CIiTyBaHHS
B YKpaiHi.

PosnoBcrokeHuM € i 3aTpuUMaHHS YIMOBHOBXKEHOKO CIY)KOOBOIO 0CO00I0 Ha MiACTaBl
yXBaJld IO JI03BUI HA 3aTpuUMaHHs. [0 Toro * y BiAnoBIAHOCTI 10 1. 8.2 IHCcTpyKLii 3 opranizamii
B3a€MO/IIT OpraHiB JOCYA0BOIO PO3CHIAYBaHHS 3 IHIIMMHU OpraHaMH Ta MiAPO3/UIaMU BHYTPILIHIX
CIpaB Yy TMOMNEpPEeIKEHHI, BHABJICHHI Ta pO3CIIAYBaHHI KpPUMIHAIBHUX IPaBOINOPYIIECHb
(3aTBepmxeHoi HakazoM MBC VYkpaiau Ne700-2012) y kpuMIHaJbHUX IPOBADKEHHIX MPO TSHKKI
Ta OCOOMMBO TSKKI 3JI0YMHH, B SKHUX IM1JO3PIOBAHOTO OTOJIONIEHO B PO3IIYK, CILAYUM B
000B’SI3KOBOMY MOPSIIKY BHOCSITHCSI 3@ MOTO/DKEHHSM 3 MPOKYPOPOM KIIONOTaHHS A0 CIIT40r0
CyIJIl TIPO JO03BUT HA 3aTPUMAaHHS IMII03PIOBAHOTO 3 METOIO MpUBOY. K HAcCHimoK, jume y 2013
poIll Ha IMiICTaBl yXBaJid TPO JO3BUI HA 3aTPUMaHHs 3aTpuMaHo 3 TuC. 862 ocobwm, sKi
[IEPEXOBYBAJIUCS BIJ] CJIIJUUX OPraHiB BHYTPILIHIX CIIPaB.

KIIK Ykpainu BCTaHOBJIEHO KOHKPETHUI CTPOK BUKOHAHHS YXBaJIM CIIIYOTO CyIIl, Cyay
PO J03BUI Ha 3aTPUMaHHsA 3 METO0 npuBoay. Tak, mpoTsaromM 36 rovH 3 MOMEHTY 3aTpUMaHHS
YIOBHOBaXK€Ha ciy»00Ba ocoba (ocoba, siKiii 3aKOHOM HaJaHe MpaBo 3/1IICHIOBATH 3aTPUMAHHS)
3000B’s3aHa OCTABUTU 3aTPUMAHOIO 0 CIITYOr0 CyIJl, Cyay, SKHH IMOCTaHOBUB YyXBally IMpO
JI03BUI Ha 3aTPUMaHHS 3 METOIO IIPUBOJLY.

Ha Bigminny Bix 60-roguHHOrO TepMiHy, BctaHoBieHoro 4. 2 cr. 211 KIIK Ykpainu ans
JOCTaBJIEHHS 3aTPUMaHOi 0COOM /10 Cyay AJIs PO3IJIAAY KIOMOTaHHS Ipo OOpaHHS CTOCOBHO Hel
3aroOLKHOTO 3aX0/ly, BH3HAYEHHUH 3aKOHOJIABLEM CTPOK Yy 36 roJIMH IpH 3aTpPUMaHHI Ha MiJCTaB1
YXBaJld CIIAYOTO CYIAl, CyAy Mpo AO03BUI HAa 3aTPUMaHHS 3 METOIO MPHUBOAY OOYMOBIIIOETHCS
HEOOX1IHICTIO HAMIIIBU/IIIIOTO JIOCTABJIEHHS JIO CIIAYOTO CYIl, CYAY, aJpKe Y JaHOMY BUIIAJKYy HE
MOTPIOHO CYTTEBUX 3aTpar poOOYOro dYacy [Jis BHECEHHS Ta pO3MVISAY KIOTOTAaHHS TIPO
3aCTOCYBaHHS JI0 3aTpUMaHOi 0coOU 3aroODLKHOTO 3aX0/Y, SIKE BXKE BHOCUJIOCS paHille.

Bonnowac cmig Bu3HatH XMOHOIO TPAKTUKY OOpaHHS 3amoODKHOTO 3axoay 0co0i,
3aTpUMaHIi Ha MIJACTaBl yXBaJIM MPO TO3BUI HA 3aTPUMaHH, y pekuMI BimeokoHpepeHii (6e3
JOCTaBlieHHsT 10 ciigquoro cyzani), ockuibku Hopmu KIIK Vkpainm noaibHoi mpouenypu He
nependayarots. [Ipore, Haxkaab Taki BUNAAKH € HENOOJUHOKHMH.

Cnyxb6oBa oco0a, sika Ha MiACTaBl yXBajlW CIIAYOTrO CyIJl, CyAay HpO JA03BUI Ha
3aTpUMaHHSs, 3/1iCHUIIA 3aTpUMaHHs 0co0U, 3000B’13aHa HeraiHo (y Oylib AKOMY pa3i He Mi3HIIIe

49



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

MOMEHTY JOCTaBJEHHS 1O OpraHy JOCYIOBOIO pO3CIiAyBaHHs) BPYYUTH Takii 0coOi KOIiro
YXBaJld PO J03BUI HA 3aTPUMAHHSL.

Pazom 3 num, KIIK Vkpainu He Bu3Hayae mopsaky Qikcamii (pakTHYHOrO 3aTpUMaHHS
0co0M Ha MIACTaB1 yXBaJld CIIIYOTO CYAJII PO A03BUI HA 3aTPUMAaHHS 3 METOIO NMPUBOAY. AJDKe
ct. 208 KIIK Ykpainu nomuproeTbes Jidiie Ha BUMAJKU 3aTpUMaHHs 0e3 yXBallu CILAYOTO CyJIl,
cyny. B Takomy Bumanky HEOOIpYHTOBAHOIO € TMpaKTHKA MIOA0 3aTPUMaHHS OCI0 Ha ITiICTaBl
YXBaJld CJIIIYOTO CYAJI PO JI03BUI HA 3aTPUMAHHS 3 METOIO MPHUBOJY Ta CKIaJAaHHS MPOTOKOIY
3arpuManHs y nopsaky cr. 208 KIIK Ykpainu, amke cr. 191 KIIK VkpaiHu Takoro mopsiiaky He
nepenbayae. Bigrak, g0 cr. 191 KIIK Vkpaiaum HEoOXiqHO BHECTH 3MIHM HIOAO periiamMeHTallii
MPOIIECYaTbHOTO MOPSAKY 0(DOPMIICHHS 3aTPUMaHHS Ha IMiJICTaB1 YXBaJIH CIITYOTO CYJIIL.

YnoBHOBakeHA ciy)kOoBa ocoba (ocoba, sAKili 3aKOHOM HaJaHE MPaBO 3IIMCHIOBATH
3aTpUMaHHs), fKa 3aTpuMajia ocoOy Ha MIJCTaBl yXBaju CIITYOro CyAll, CyQy MpoO JI03BUI Ha
3aTpuMaHHs a0o0 y AKOI IiJ BapTOI0 TPUMAEThCS 0cola, II0A0 SIKOT Ji€ yXBajia MpO J03BUI Ha
3aTpUMaHHs, HErailHO TMOBIIOMJISE MpPO 1€ CIAYOro, MNPOKYypopa, 3a3HAYEHOIO B YXBall.
OnepatuBHICT, 1HQOPMYBAaHHS Yy TaKOMYy BHIIAQJKy JOCSATA€TbCA 3aBISKUM  HAIICIAHHIO
MOB1AOMJIEHHS €JIEKTPOHHOIO MOLITO0, (PAKCUMUTBHUM 3B’SI3KOM, TEJIETPaMOI0 TOIIIO.

[Ipu 3arpumanHi 0COOM YHMOBHOBa)XKEHA CIy)KO0Ba 0co0a B 0O0OB’SI3KOBOMY MOPSIAKY
MMOBUHHA TEPEBIPUTH, UM HE BIAKIMKAHA yXBaJia MPO O3BUI HA 3aTpUMaHHS MPOKYpOpOM (st
UpOro B yxBasl y BiamosigHocTi a0 4. 2 cr. 190 KIIK VYkpainu 000B’SI3KOBO BKa3yrOThCs
Mpi3BHUILE, 1M 4, 10 0aTHKOBI, ajpeca 1 TeIePoH NPOKypopa ado CIiY0ro, 3a KJIOMOTAaHHIM SKOTO
[IOCTaHOBJICHA yXBajia). Y BUIMAJKY MIATBEPKEHHS TaKUX JIAHUX Ta BIJICYTHOCTI 1HIIMX 3aKOHHUX
MiACTaB JJIs MOJAJBLIOTO 3aTpUMaHHs, 3aTpUMaHuid Mae OyTh HeraHo 3BUIbHEHUN
YIOBHOBAa)KEHOIO CIIY’)KOOBOIO 0C00010, IIiJi BapTol0 sAKOi BiH TpuMmaerbcs. [lpu 1pomy,
000B’SI3KOBO CIIiJ] BpPaXOBYBATH, 1110 yXBaJja MO JI03BUI HAa 3aTPUMaHHS 3 METOIO NPUBOJIY BTpayae
3aKOHHY CHJIy 3 MOMEHTY 3aKIHUEHHs CTPOKY il yXBajM, 3a3Ha4€HOro B Hili a0o 3aKiHYEHHS
LIECTH MICSI[IB 13 1aTU MOCTAHOBJICHHS yXBaJld, y SIKid He 3a3HaueHo cTpoky ii aii (ct. 190 KIIK
VYkpainu).

lono apyroro BUNaAKy e 03HAYAE, 110 0CO0Y, SIKY OTOJIOLIEHO B PO3IIYK HE MOKHA Oyze
3aTpuMaTH B pa3l BCTAHOBJIEHHA ii Micls nepedyBaHHA y CTpOK moHan 6 wmicsauiB. ToOto
MpaIiBHUKKA MUTIIIT BUMYyIIeHI OyIayTh 3alpoIlyBaTH Ha IOMUT pO3IIyKyBaHy ocoOy. Bimpasy
MICJST 4Oro, Taka 0coOy 3HOBY «IIOYHE IEpPEXOBYBAaTUCS». Y 3B’A3KYy 3 LUM, JOLUIBHUM €
BukimtoueHHs1 3 KIIK VYkpainu HOpMH 11070 BCTAaHOBJICHHS CTPOKY il yXBajdud TIPO JIO3BUT Ha
3aTpUMaHHS 3 METOIO NIPUBOJTY, B SIKIif HE BU3HAYEHO KOHKPETHOTO CTPoKy (1. 2 4. 3 c1. 190 KIIK)

Cnin 3BepHYTH yBary M Ha crneuuiuHi yMOBH pO3IJIAy KJIOMOTaHHS MpO JI03BUT Ha
3aTpUMaHHS PO JO3BUI HA 3aTpPUMaHHA 3 MeTOlo npuBoAdy. Tak, y BianosigHocti 10 cT. 189 KIIK
VYkpaiHu Take KJIOMOTaHHS PO3IVISIIAETHCS CIIAUUM CYAJEI0, CYJIOM HeraHo micias Horo
OJIEp>KaHHS, a TaKOX BHUHSATKOBO B 3aKPUTOMY CYZOBOMY 3acCiJjaHHI 3a ydacTio mpokypopa. [Ipu
bOMY, yXBaja MpO JO03BUI Ha 3aTpUMaHHS, Ha BIAMIHHY B yXBaJd MpO BIIMOBY B HaJaHHI
JI03BOJIy Ha 3aTPUMaHHS 3 METOI0 MPUBOLY, ocKapkeHHIo He niasarae (ctT. 190 KIIK Ykpainn).

HesBaxkaroun Ha Te, 10 PO3IJIS TAaKOro KJIONOTaHHS He nependayeHuil sk ymoBa AJs
MIPOBEJIEHHS 3aKpUTOro cynoBoro 3aciganus (4. 2 ct. 27 KIIK Ykpainu), qane npaBo He HaJIEKUTh
70 3arajJbHUX MiJICTaB IPOBEICHHS 3aKPUTOrO CYJIOBOTO 3aciliaHHs, BCE OJHO MHOPSAJOK HOro
3/IMCHEHHS] BU3HA4YaeThcs 3 ypaxyBaHHAM BUMor 4. 4 cr. 27 KIIK — Ha cynoBomy po3risai B
3aKpUTOMY CYJOBOMY 3acilaHHI MOYTb OYTHM NPUCYTHI JIMIIE CTOPOHU Ta IHIII YYAaCHHUKH
KpUMIHAIBHOTO NpoBa/pkeHHA. [lomiOHuil MexaHI3M crpuse 3a0e3NeueHHI0 ePEeKTUBHOCTI Ta
TAEMHUIL JOCYAOBOIO MIPOBAKEHHS.
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CreuudiyHuM € 3aTpuMaHHA ocoOu, fKa BUMHWJIA KPUMIHAJbHE MPAaBONOPYILEHHS 3a
Mexamu Ykpainu. Y BignosinHocTi g0 ct. 582 KIIK Vkpainu 3aTpumManHs Ha TepuTopii YKpaiHu
0co0M, fIKa PO3LIYKYETbCS I1HO3EMHOIO JEP>KaBOIO y 3B’S3KY 13 BUMHEHHSIM KPUMIHAJILHOTO
MIPaBOIOPYILEHHS, TAKOX 3A1HCHIOETHCSI YIIOBHOBAXXEHOIO CIIY)KO0BOIO 0c00010.

KIIK VYkpainu Bu3Hauae ocoOJMBI CTPOKH Ta MOPSAOK 1H(OPMYBAaHHS IpU 3aTpUMaHHI
oco0H, siKka BUMHUJIA KpUMIHAJIbHE MPABONOPYLICHHS 32 MEXXaMH Y KpaiHH, 30KpemMa:

1. HerailHO 1HpOPMYy€ETbCA MPOKYpPOp, Y MEKaxX TEPUTOPIANbHOI IOPUCAUKIIT SIKOTO
3/1IMCHEHO 3aTpUMaHHs (Miclie 3aTpUMaHHs BU3HaYaeThes 3 ypaxyBaHHaM cT. 191 KIIK Vkpainn).
[Ipyn 1pOMy, MOBIJOMIIEHHS MPOKYPOPY, JO SKOTO JOAAETHCA KOMIS MPOTOKOJY 3aTpUMaHHS,
MTOBUHHO MICTUTH JIOKJIa/IHY 1H(QOPMAIIO 1010 MiJICTaB Ta MOTUBIB 3aTPUMAaHHS;

2. miCIA OTPUMAHHS TOBIIOMJICHHS Ta MEPEBIPKUA 3aKOHHOCTI 3aTPUMaHHS MPOKYPOPOM
HeraiHo 1HGOPMYeEThCS POKypaTypa obmacHoro piBHs (ABToHOMHOI PecyOmiku Kpum, o6acri,
mict Kuesa 1 CeBacTonoss);

3. mpOTIroM WIICTAECATH TOMUH IICJA 3aTPUMAHHS, HPOKYpaTypor 00JacHOTO pIBHS
1HGOpMYy€EThCS BIAMOBIAHUM LIEHTPAJIbHUNA OpraH Jiep:KaBHOI Biaau Ykpainu. [Ipo koxkeH Bumagok
3aTpUMaHHS IPOMAJsIHMHA 1HO3EMHOI Jep’KaBH, SKUM BUYMHHUB 3JIOYMH 32 MEKaMu YKpaiHu,
MPOKypaTypa 00JIaCHOTO PIBHS TaKOX MOBiIOMIIsie MIHICTEPCTBO 3aKOPJIOHHUX CIIpaB Y KpaiHH.

4. mpOTIATOM TPHOX THIB MICIS OTPUMAHHS TMOBIMOMJICHHS BIAMOBIAHUN IIEHTPAIbHHUI
opran Ykpainu iHpopMye KOMIIETEHTHUN OpPraH iHO3eMHO1 Jep>KaBH.

Crenndikor Takoro BUIY 3aTpUMaHHA € Te€, 110 3aTpUMaHa 0c00a HETaHO 3BUIBHSAETHCA
y pasi, SKmo: 1) mpoTAroM LIICTIECATH T'OJUH 3 MOMEHTY 3aTpUMaHHs BOHA HE JOCTaBJEHa J0
CIIIUOTO CYAMI JUIS PO3TIIANY KJIOMOTAHHS PO OOpaHHS CTOCOBHO HEl 3almo0DKHOTO 3axX0may
THMYacoBOro ab0 EKCTpaJuIllIifHOro apemTy; 2) BCTAaHOBJIEHO OOCTaBHMHH, 3a HASBHOCTI SKHUX
BUJIaua (€KCTpaauLlisl) He 3A1HCHIOETHCS.

KIIK Vkpainu Takox mnepenbadae meBH1 creud(iyHi mnpaBuia 3aTpUMaHHS ocoOw,
OTOJIOIIEHOT y MDKHApOAHUN pO3IIyK. Tak, micis 3aTpUMaHHA OCOOH, OrOJIOMICHOI ¥y
MDKHApOJHHUI pPO3LIYK, HE MI3HINI SK Yepe3 COPOK BICIM TOJUH 3 4acy il JOCTaBKHU JI0 MICIS
KPUMIHAJIBHOTO MPOBAKEHHS CIITUUNA CyAJs, CY[ 3a Y4acTiO M1I03pIOBAHOT0, OOBHHYBauE€HOTO
MOBUHEH PO3MVISIHYTH MHUTAaHHSA PO 3aCTOCYBaHHS OOpaHOro 3amoOLKHOIO 3aXOAy y BUIJISIL
TPUMaHHS M1 BapTO0 ab0 Horo 3MiHy Ha OUTbII M’SIKUHM 3anoObkHMM 3axin (4. 6 cr. 193 KIIK
VYkpainu).

Pa3om 3 num cain Binmituty, mo KIIK Ykpainu nependadeno it 0co0nMBOCTI 3aTpUMaHHS
okpemoi kateropii ocid. Tax, 3aTpumanHs cymui abo oOpaHHS CTOCOBHO HBOTO 3amoODKHOTO
3ax0Jly Y BUIJISI1 TPUMAHHS 111 BapTOIO YU JOMAILIHBOTO apeliTy /10 yXBaJeHHsI OOBUHYBAJIbLHOTO
BHUPOKY Cy/IoM He Mo>ke OyTu 3ailicHeHo 6e3 3ronu BepxoBnoi Paau Ykpainu (u. 1 ct. 482 KIIK).
3aTpuMaHHsl HApOJIHOTO JienyTaTa YKpaiHu ab0 0OpaHHSI CTOCOBHO HBOT'O 3all0OLKHOIO 3aX0Ay Y
BUIJISIII TPUMAHHS i BapTOI0 YM JIOMAIIHBOTO apeliTy TaKoK He Moke OyTH 3[iiicHeHO 0e3
3roau BepxoBnoi Panu Ykpainu (4. 2 ct. 482 KIIK).

3aTpuMaHHsl Ta TPUMAaHHS 1] BApTOI0 MOXYTh 3aCTOCOBYBATHUCSA J0 HEMOBHOJITHHOTO
JMIIE Yy pa3il, AKIIO BiH MiT03prOeThcs a00 OOBUHYBAuyeThCS Y BUMHEHHI TSDKKOTO YK OCOOJIMBO
TSDKKOTO 3JIOYMHY, 32 YMOBH, IIO 3aCTOCYBaHHsI IHIIOTO 3amOODKHOTO 3aXOJy HeE 3a0e3leuuThb
3anoOiranHs pusukaM, 3azHaueHuM y ct. 177 KIIK (4. 2 ct. 492 KIIK).

[Ipu npomy, mifo3proBaHuil, 0OBUHYyBaueHUU a0o0 3acymKeHu#, ski, nepedyBarouu 3a
MexaMu YKpaiHd, BUKIMKaHI MOBICTKOIO MICIS NEPETHHAHHS AEPKABHOTO KOPAOHY YKpaiHU
(npu B'3a1 B YKpainy) Moke OyTH 3aTpUMaHUil JIMIIe 3a 3J10YUH, 3a3HaYeHuil y noBicTil (cT. 566
KIIK).
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OkpeMo 3aKOHOJABIIEM 3BEPTAETHCSA yBara Ha OCOOJIMBOCTI 3aTPUMaHHs CIIBPOOITHHKA
KaJpOBOI'0 CKJajay PO3BIAyBaJIbHOTO OpPraHy YKpaiHu MiJ 4ac BUKOHAHHS HUM CBOIiX CIIY)KOOBHX
000B’s13K1B. ['0JIOBHOIO YMOBOIO B IIbOMY BHUMAJIKY, SIKOT HEOOX1ITHO JOTPUMATHUCS, — IPUCYTHICTh
OoQIUIMHUX MPEeJICTaBHUKIB JTAHOTO PO3BIAYBaJIbHOrO oprasy. Jluiie 3a yMOBH iX NPUCYTHOCTI
YIOBHOBaXKE€HA CIYy)KOOBa 0co0a Mae MpaBO MPOBECTH OOIIYK Ta OTJISA pedYel 3aTpUMaHOro
CHIBPOOITHUKA KaJpOBOr0 CKJIALy PO3BIAYBaJbHOIO OpraHy YKpaiHM MiJ 4ac BUKOHAHHS HUM
CBOIX CIy00BUX 000B’s3KIB. [lis1 3a0e3neyeHHs NPHUCYTHOCTI LUX HPEJICTaBHUKIB y pasi
3aTpUMaHHS CHIBPOOITHUKA KaJIpOBOI0 CKJIaTy PO3BIIyBAJILHOTO OpraHy Y KpaiHu IpU BUKOHAHHI
HUM CIy’)KOOBHX OOOB’SI3KIB YIMOBHOBaXX€HA CIyX)O00Ba ocoba, M0 3IMCHIOE 3aTpUMaHHS,
3000B’s3aHa HEraifHO MOB1IOMUTH MPO 1€ BIANOBIAHUN PO3BIAYBaIbHUI OpPraH.

OxkpiM 1bOro Ui BIIBEPHEHHS TEPOPUCTHUUHUX 3arpo3 y pailloHI NpOBEIEHHS
AHTUTEPOPUCTUYHOI omepallii MOXe 3/1CHIOBaTUCS NMPEBEHTUBHE 3aTPUMaHHs 0OCi0, MPUYETHUX
710 TEPOPUCTUYHOI JISUIBHOCTI, HA CTPOK NoHax 72 roaunu. [Ipu nboMy rpaHMYHUN CTPOK TaKOTO
3aTpUMaHHs He Moxe nepeBuiryBatu 30 mib.

[lincraBoro A NMPEBEHTHUBHOIO 3aTPUMaHHS € HAasBHICTb OOIPYHTOBAHOI MIJO3pHU Y
BUMHEHHI 0CO00I0 TEPOPUCTUYHOI IisIbHOCTL. I[IpeBeHTHMBHE 3aTpUMaHHS 3IIMCHIOETHCS 3a
BMOTHBOBAHUM DIIIEHHSAM HadajdbHUKA ['070BHOTO ympaBmiHHS (yrpasiiHHs) CiyxOu Oe3mnexu
VYkpainu abo HayalnbHUKa ['010BHOTO yrpaBiiHHA (ynpaiiiHHsA) MiHiCTEpCTBAa BHYTPILIHIX CIPAaB
VYkpaiHu 3a 3roJor0 Hpokypopa Ta 0Oe3 yxBamu ciigdoro cyziai, cyay. Komis pimieHHs mpo
MIPEBEHTUBHE 3aTPUMaHHs 0CcOOU, IPUYETHOI JO TEPOPUCTUYHOI AISTIBHOCTI, HAa CTPOK MOHAT 72
TOJIMHH HEBIAKIAIHO HAAAETHCS 3aTPUMaHIi 0c001, a TAKOXK HETaHO HAIPABISETHCS 10 CI1TI40TO
Cyanl, Cyay BIAMOBIMHOI IOPUCIWKINT pa3oM 13 KIOMOTAHHSIM TIPO OOpaHHS HAJEKHOTO
3amoODKHOTO 3aX0y CTOCOBHO BIIMOBIIHOT OCOOH.

TakuMm unHOM, npu 3acTtocyBanH1 nosoxeHb KIIK Ykpainu ciin BpaxoByBatu, 10 KOXKEH
13 IHCTUTYTIB, KU y HOMY 3aKpIIUICHUH, Hece y cOOl1 MEBHY METY Ta MPOILECyalbHUI NOPSAIOK,
10 BipI3HSA€ MOro B IHIIKMX IHCTUTYTIB. 3Ba)KalO4uM Ha 1€, NIIMIHA OKPEMHUX IPOLECYaTbHUX
Iif cymnepedyuTh 3aBAAHHSIM KpPUMIHAIBHOIO IPOBAKEHHS W HE MOXke OyTH BHUIIPABAAHOIO.
BonHnouac, He3Baxarouu Ha MO3UTUBHUN JJOCBI pealizalii 3aX0/1B 3a0e3MeYeHHs] KpUMIHAJIbLHOTO
MIPOBA/UKEHHS, IMpobOjieMa 3aCTOCYBaHHS  KPUMIHAJIBHOTO  IPOLIECYaJbHOTO  3aTpUMaHHS
3aJIMIIA€THCA HEBUPILIEHOI W MOTpedye AKICHOT PO3pOOKM 3aKOHOJABUYUX IPONO3UILIM, Kl O
BpPaxOBYBaJIU SIK HAYKOBY CKJIaJIOBY, TaK 1 Ipo0OJieMU MTPaBO3acTOCYBAHHS.
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PROBLEMS OF CRIMINAL JUDICIAL DETENTION OF PERSON
V. FARINNIK

Innovations of the CPC of Ukraine primarily relate to Institute measures to ensure criminal
proceedings. Their use is regulated at the level of the best democratic traditions of the rights of
man and citizen. At the same time, despite the humanization of social relations in the sphere of
criminal justice, and strengthening legal safeguards for the protection of persons in the criminal
procedural legislation of 2012 reflected one of the most severe measures of criminal proceedings -
the detention of a person suspected of a crime. On average, every fourth suspect in committing
grave and especially grave crimes linger in the manner provided Art. 208 of the criminal
procedure code of Ukraine. In such circumstances, the exercise of official law enforcement
agencies of illegal detention inevitably causes significant harm to the interests of justice, prevent
the adoption of legal and objective decisions on criminal proceedings. Moreover, such wrongful
act discredits the constitutional idea of building a legal state [1, p. 6].

Questions of criminal procedure arrest in domestic criminal proceedings has been the
subject of active discussion and found a significant reflection in the works of domestic and foreign
scientists, in which considerable attention is given to the nature of the arrest of the suspect, his
order and conditions of use[2, 3, 4, 5], the place in the system of measures of criminal-procedural
coercion [6, 7, 8], the value in the proof of [9, 10], the strengthening of guarantees of legality of
detention [11]. However, some issues with the reform of the criminal justice 2012, needs to be
explored, which is the purpose of the article.

According to the new criminal procedure code of Ukraine detention is a temporary
measure, which applies on the grounds and in the order stipulated by the criminal procedure code
of Ukraine (including 2 tbsp. 176 of the criminal procedure code of Ukraine) and is included in the
system of measures to ensure criminal proceedings (including 2 tbsp. 131 of the criminal code of
Ukraine).

The decision of the constitutional court of 26 June 2003, No. 12-RP/2003 defines detention
as a temporary measure criminal procedure the West, which restricts the right to freedom and
personal inviolability of the individual (art. 5 p. 6 motivation part). Stating that the detention is
limited to the right of the individual to freedom, says the international acts. The body of principles
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for the protection of all persons subjected to detention or imprisonment in any form, approved by
the Resolution 43/173 of the UN General Assembly on 9 December 1988, says, "the word
"detained person" means any person deprived of personal liberty does not result in a conviction for
the offence". The UN rules for the protection of juveniles deprived of their liberty, adopted by
Resolution 45/113 of the UN General Assembly on 14 December 1990, noted that "the deprivation
of liberty means any form of detention or imprisonment of any person or his placement in a public
or private correctional facility" [12, p. 29-30].

System analysis of the norms of the CPC of Ukraine testifies establishment of the criminal
procedure law the following types of detention:

1) detention on the basis of a decision of an investigating judge, court for permission to
detention for the purpose of drive (Art. Art. 187-191 CPC of Ukraine).

2) the lawful arrest (article 207 of the criminal procedure code of Ukraine);

3) the detention authorized by an official (article 208 of the criminal procedure code of
Ukraine);

4) the detention of persons who have committed a criminal offence outside of Ukraine
(article 582 of the CPC of Ukraine);

All these kinds of detention vary according to the subjects for their implementation, the
grounds and procedure order.

In addition, in accordance with the Law of Ukraine "On combating terrorism" is carried
out preventive detention in the area of the antiterrorist operation of persons involved in terrorist
activities, for a period of more than 72 hours.

Criminal procedural legislation does not contain a clear definition of the purposes of
detention. However, detention is only to clarify the involvement of a person to commit a crime
and decide on the application thereto of a preventive measure, if you don't want the suspect to
abscond, continue criminal activities or hide (destroy) the evidence is not entirely justified - after
all, these issues can be resolved and not detaining a person, the personal information and whose
location is known investigative authority. Individual freedom should be limited only when it is
impossible to ensure objectives are met.

Therefore, as with any other measure of a person's detention is aimed to ensure compliance
with the suspect, accused entrusted to him procedural duties, and prevent attempts to escape from
the bodies of pre-trial investigation and/or trial; to destroy, hide or distort any of the things or
documents that are essential to establish the circumstances of the criminal offence; to unduly
influence the victim, the witness, the other suspect, accused, expert, specialist in the same criminal
proceedings; to prevent criminal proceedings otherwise; to commit another criminal offence or to
continue criminal offence, which is suspected, accused.

The provisions of the Convention on the protection of human rights and fundamental
freedoms is also aimed at ensuring individual freedom and privacy. In paragraph 1 item 5 of the
Convention specifies an exhaustive list of grounds, which have the ability to deprive a person of
liberty. As regards the procedure for detention, the document calls its probability only if the
grounds and procedures established by law. In particular, with p. p. 1 tbsp. 5 these grounds relate:
the delivery of the person to the competent judicial authority when there is reasonable suspicion of
committing her crime if reasonably considered necessary to prevent Commission of offence; to
prevent the escape of the person after the Commission of the offence.

One of the most common types of detention is the detention authorized by an official
(article 208 of the criminal procedure code of Ukraine). Unfortunately, the criminal procedure
code of Ukraine does not disclose the concept of "authorized officer", with all the resulting
problems of law. In our opinion, such person is the person whom the appropriate authority
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provided by the criminal procedure code of Ukraine and other laws of Ukraine"On police", "On
the National guard of Ukraine", "On the security Service of Ukraine" and others). Thus, an
authorized officer are employees of internal Affairs agencies, security agencies, bodies exercising
control over the observance of tax legislation, State penitentiary service of Ukraine, State border
guard service of Ukraine and other law enforcement agencies that are within the competence
granted the right to carry out the detention of a person.

The code of criminal procedure allows for the possibility of detention at the initial stage of
pre-trial investigation and only if the basis set out in'clock 1 o'clock, 2 tbsp. 208 of the criminal
procedure code of Ukraine. The question of the legality of the implementation of the detention of
the person before the pre-trial investigation, to make information about the criminal offence in
ERT) is not solved. It is believed that in the event of actual detention of the person information
about the criminal offence immediately after its completion should be making at EGR and only
then must be logged on detention.

According'clock 1 o'clock, 2 Art. 208 of the code of criminal procedure, the authorized
officer has the right, without the decision of an investigating judge, court delay:

1) a person suspected of committing a crime, punishable by deprivation of liberty only in
the following cases:

- if the person is caught while committing a crime or attempt to commit (i.e., when the
person was directly committed a crime or if the person with direct intent to commit an act directed
to the crime, but had not taken it to the end for reasons that do not depend on his will);

if directly after the crime, the witness, including the victim, or a combination of obvious
signs on the body, clothes or place events indicate that this person has just committed an offence;

At the same time, demands an urgent solution to the question of the detention of a person
after some time after the crime without judicial permission. Version Art. 208 of the code of
criminal procedure grants the right of law enforcement officers to detain a person only in the cases
if caught committing a crime or immediately after it when there are obvious signs that indicate it
is on that person as the perpetrator.

In other cases, even when there is evidence of involvement of a person to commit a crime
and establishing its location, the police have no legal grounds for detention. For example, for
identification of the victim through some time after the crime of the guilty person in a public
place, or availability of information on the whereabouts of criminals. The only legal way is to
obtain the permission of the investigating judge at the detention order about this person. But in
this case, the person must be informed about the suspicion, that is, to acquire the status of a
suspect.

2) a person suspected of committing a crime for which the principal punishment of a fine
of more than three thousand non-taxable minimum incomes of citizens, solely in the following
cases:

- if the suspect has not fulfilled the duties assigned to him in the election of a preventive
measure;

- if the suspect is not performed in accordance with requirements concerning the Deposit of
funds as collateral and providing a document that confirms this.

You should note that the European court of human rights, Recalling its decision in the case
of Kurt V. Turkey, 25 may 1998, notes that undocumented detention of a person shows an
absolute disregard of the fundamentally important guarantees Art. 5 cspl and detects a gross
violation of this article. Nezadokumentirovannyj information such as date, time and place of
detention of the person, its name, the reasons for the detention and the name of the person making
the arrest shall be deemed to be so contrary to the requirement of law and the purpose of Art. 5
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cspl (ECtHR "Nechiporuk, Goncalo V. Ukraine) [12, S. 32]. That is why each case the detention
of a person suspected of a crime, the authorized officer that made the arrest, shall draw up a
Protocol indicating the place, date, exact time of the arrest, a full list of procedural rights and
obligations of the detainee, the reasons for his detention of persons who were present during this
procedural steps (surname, name, patronymic, date of birth, place of residence), information about
that persons who participate in the procedural action advised in advance about the use of technical
means of fixation, specifications and fixation devices media that are used to perform procedural
actions, conditions and procedures for their use, found and seized during the personal search of the
person's belongings and documents, as a way of familiarizing the participants with the content of
the Protocol, comments and additions to a written Protocol with the participants of the above
procedural steps.

Detention time in the Protocol in accordance with Art. 209 of the code of criminal
procedure is indicated when a person by force or through obeying the order is forced to stay with
the authorized service person or in the location specified by an authorized officer (arrest).
However, at the moment of a person's detention is defined in two aspects:

1) when the person actually arrested by an employee of the internal Affairs agencies,
security agencies, bodies exercising control over the observance of tax legislation, State
penitentiary service of Ukraine, State border guard service of Ukraine of the State customs service
of Ukraine, other law enforcement agencies committing a criminal offence or immediately after its
Commission and forced to remain near the police authority, with the use of physical force
measures, special tools or without it, holds it at the scene. For example, a police officer in a public
place arrested the robber, who has just committed a crime, while holding it up to the arrival of the
investigation team. In this case, the person is detained since its physical contents of the militia to
prevent its further movement and the continuation of illegal activities;

2) when the person detained a citizen of Ukraine, foreigner or a person without citizenship,
that is not authorized to arrest a criminal or after its Commission, the moment of detention of such
person delivered it to the nearest law enforcement Agency whose officials are authorized
procedure to make such an arrest.

According to Art. 211 of the code of criminal procedure a person detained by an authorized
officer without an order of an investigating judge, court may not abstain the pre-trial investigation
body more than seventy-two hours from the moment when it is by force or through obeying the
order was forced to stay next to an authorized service person or in the location specified by an
authorized officer (with apprehension).

Within sixty hours after the person was arrested or fired (with the disappearance of the
grounds for detention, upon expiration of the statutory period of detention or notice of suspicion)
or deliver to the investigative judge of the court for consideration of the petition on election
against her measure. In all cases, if the person has not given notice of suspicion after twenty-four
hours from the moment of arrest, the person must be released immediately (including 3 tbsp. 278
of the criminal procedure code of Ukraine). So, in 2013 due to the expiration of the statutory
period of detention dismissed 37 persons, in connection with the expiry of the period for giving
notice of the charges - 34.

With the disappearance of the grounds for detention or the expiration of the term of
detention or notice of the suspected official responsible for staying detained, shall immediately
release such person (p. 3 hours 3 tbsp. 212 of the criminal procedure code of Ukraine). In this case
exempt a person loses the procedural status of the suspect.

At the same time in the code of criminal procedure is not defined in any act committed the
decision to release the detainee has the right officer for the stay of detainees, to make such
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decisions (or only physical release of the detained person). Today, this issue is solved differently
(make a decision about the release on behalf of the investigator and the Prosecutor, and the chief
of the detention center).

Any citizen of Ukraine, foreigner and stateless person has the right to detain any person
(except the judges and the people's Deputy of Ukraine, the detention which is carried out with the
consent of the Verkhovna Rada of Ukraine), which he caught while committing or attempting to
commit a criminal offence, as well as immediately after a person commits a criminal offence or in
continuous pursuit of a person suspected in committing it. This type of detention is called lawful
detention.

The specified detention should be distinguished from procedural detention is carried out by
competent persons in accordance with Art. 208 of the criminal procedure code of Ukraine. While
the unauthorized detention officer can be carried out for the Commission of a criminal offense and
crime, in contrast to the detention authorized by an official, which is exclusively for committing a
crime, punishable by deprivation of freedom, or for a crime for which the principal punishment of
a fine of more than three thousand non-taxable minimum incomes of citizens, only if the suspect
has not fulfilled the duties assigned to him in the election of a preventive measure, or not
performed in accordance with requirements concerning the Deposit of funds as collateral and
providing a document that confirms this.

Although it is not defined, but subject to the provisions of Art. Art. 207, 209 of the
criminal procedure code of Ukraine at the detention of persons unauthorized official time begins
from the moment of delivery to the authorized officer. In addition, in the case of criminal
proceedings in the territory of the diplomatic missions, consular institutions of Ukraine, on air, sea
or river vessel which is outside Ukraine under the flag or identification mark of Ukraine, if this
ship assigned to the port in Ukraine, the criminal procedure code of Ukraine (article 522 of the
code of criminal procedure) there are two specific entity authorized to carry out the lawful arrest:
1) the head of the diplomatic mission or consular institution of Ukraine have the right to detain a
person for the required period, but not more than forty-eight hours, and must provide detainees
access to legal assistance); 2) the captain (endowed with the right to detain a person for the time
necessary for delivery on the territory of Ukraine). These officials are obliged to ensure the
delivery of detained persons division of public authority on the territory of Ukraine, authorized the
detention of persons, and to report the fact of the lawful arrest investigator of the pre-trial
investigation body at the place of the pre-trial investigation in Ukraine.

Common is detained by an authorized officer on the basis of the decision on the resolution
of the detention. Moreover, in accordance with p. 8.2 Instructions for the organization of
interaction of bodies of pre-trial investigation with other agencies and departments of internal
Affairs in the prevention, detection and investigation of criminal offences (approved by order of
the Ministry of internal Affairs of Ukraine Ne700-2012) in criminal trials of grave and especially
grave crimes in which the suspect is wanted, the investigator shall be included in consultation with
the Prosecutor request to the investigating judge for permission to arrest the suspect with the aim
of occasion. As a consequence, only in 2013 on the basis of the decision on the resolution on the
detention of detained 3 862 thousand people who were hiding from the investigation of the
internal Affairs bodies.

The criminal procedure code of Ukraine sets a specific deadline for implementation of the
decisions of the investigating judge, court for permission to detention for the purpose occasion.
So, within 36 hours from the moment of detention authorized officer (the person who legally have
the right to make the arrest) is obliged to deliver the detainee to the investigative judge of the court
that rendered the decision on the resolution on the detention order about.
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In contrast to the 60-hour deadline set including 2 tbsp. 211 of the code of criminal
procedure to bring the detainee to the court for consideration of the petition on election against her
measure, defined by the legislator a period of 36 hours in detention on the basis of a decision of an
investigating judge, court for permission to detention for the purpose the reason is due to the need
for a speedy delivery to the investigator judges of the court, because in this case there is no need
considerable time to make and consideration of the petition for application to the detainee
preventive measures that have already been made earlier.

However, should recognize the erroneous practice of selecting a preventive measure person
detained in pursuance of a resolution of the resolution on the detention, in videoconference mode
(without delivery to the investigator judges), because the norms of the code of criminal procedure
these procedures do not provide. However, unfortunately, such cases are not uncommon.

Official on the basis of a decision of an investigating judge, court for permission to arrest,
carried out the detention of a person shall immediately (and in any case not later than the moment
of delivery to the authority of the pre-trial investigation) to give to such person a copy of the
resolution on the authorization to arrest.

Along with this, the code of criminal procedure does not specify the commit order of the
actual detention of persons on the basis of the decision of the investigative judge's resolution on
the detention order about. Because tbsp. 208 of the code of criminal procedure applies only to
cases of detention without the decision of the investigating judge, court. In this case, unreasonable
practice on the detention of persons on the basis of the decision of the investigative judge's
resolution on the detention order about and the arrest report in order tbsp. 208 of the criminal
procedure code of Ukraine, as senior 191 of the code of criminal procedure this procedure does
not. Consequently, senior 191 of the criminal procedure code of Ukraine it is necessary to make
changes relating to the regulation of the procedural order of execution of detention on the basis of
a decision of an investigating judge.

The authorized officer (the person who legally have the right to make the arrest, which was
detained person on the basis of a decision of an investigating judge, court for permission to arrest
or detention holds the person in respect of which the decision on detention, immediately notify the
investigator, the Prosecutor specified in the resolution. Timeliness of information in this case is
achieved by nadkarni message by e-mail, facsimile, telegram, etc.,

When the detention of a person authorized officer is obliged to check the revocation status
of a resolution on the authorization to arrest the Prosecutor (in the order in accordance with h 2
item 190 code of criminal procedure must contain the surname, name, patronymic, address and
telephone number of the Prosecutor or investigator, the motion of which is a determination). In the
event of such data and no other legal grounds for further detention, the detainee must be released
immediately by an authorized officer, custody of which he kept. However, it must be considered
that the decision about the resolution on the detention order about loses its legal force from the
moment of expiration of the resolution specified in it, or the expiration of six months from the date
of the judgment, which is not listed term (article 190 of the criminal procedure code of Ukraine).

Regarding the second case it means that the person who wanted it will be impossible to
hold in the case of the establishment of its place of residence in the period of over 6 months. That
is, the police will be forced to attend the interrogation of the wanted person. Immediately after
that, such a person will again begin to disappear". In this regard, it is appropriate exception from
the code of criminal procedure legislation concerning the establishment of validity of the decision
to permit the detention order about, which does not stipulate a specific period (p. 2 hours 3 tbsp.
190 CPC)
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You should pay attention to the specific conditions of the application for permission to
arrest for permission to detention for the purpose occasion. Thus, in accordance with Art. 189 of
the criminal procedure code of Ukraine, such a request is considered by the investigating judge,
court immediately after receiving it, and only in a closed court session with the participation of the
Prosecutor. However, the decision to permit the detention, in contrast, the decision to refuse to
grant permission for the detention order about, not subject to appeal (article 190 of the criminal
procedure code of Ukraine).

Despite the fact that consideration of such an application is not provided as a condition to
holding a closed court session (including 2 tbsp. 27 of the CPC of Ukraine), this right does not
belong to the General grounds of the closed session of the court, still the procedure for its
implementation is based on requirements including 4 tbsp. 27 of the CPC is on trial in a closed
court session may be attended only by the parties and other participants of criminal proceedings. A
similar mechanism contributes to the effectiveness and the mysteries of pre-trial proceedings.

Specific is the detention of a person committed a criminal offence outside Ukraine. In
accordance with the senior 582 criminal procedure code of Ukraine detained on the territory of
Ukraine of persons wanted by a foreign state in connection with a criminal offence is also carried
out by an authorized officer.

The criminal procedure code of Ukraine defines the special terms and procedure of
informing at the detention of persons who have committed a criminal offence outside of Ukraine,
in particular:

1. immediately informed the Prosecutor, within the territorial jurisdiction of which made
the arrest (the place of detention is determined with reference to Art. 191 of the criminal
procedure code of Ukraine). In this case, the message to the Prosecutor, to which is attached a
copy of the arrest report must contain detailed information regarding the reasons and motives of
detention;

2. after receiving the message and verify the lawfulness of detention by the Prosecutor
immediately informed the Prosecutor's office of the regional level (Autonomous Republic of
Crimea, oblasts, cities of Kyiv and Sevastopol);

3. within sixty hours after the arrest, the Prosecutor's office of the regional level is
disseminated to the appropriate Central body of state power of Ukraine. About each case of
detention of a foreigner who committed a crime outside Ukraine, the Prosecutor's office of the
regional level also reports the Ministry of foreign Affairs of Ukraine.

4. within three days after receipt of the notice to the appropriate Central authority of
Ukraine shall inform the competent authority of the foreign state.

The specifics of this type of detention is that the detainee will be released immediately if:
1) within sixty hours from the moment of detention it is not delivered to the investigative judge for
consideration of the petition on election against her measure of temporary or ex-traditional arrest;
2) establishes the circumstances under which the issue (extradition) is not carried out.

The code of criminal procedure also provides for certain specific rules of detention of
persons, declared in the international search. So, after the person was arrested, declared
internationally wanted, not later than forty-eight hours from the moment of its delivery to the
place of criminal proceedings, the investigator, the judge, the court, with the participation of the
suspect, the accused must consider the use of selected preventive measures in the form of
detention or change to a more lenient measure of restraint (including 6 senior 193 of the criminal
procedure code of Ukraine).

It should be noted that the criminal procedure code of Ukraine provides and features of the
detention of certain categories of persons. So, the arrest of a judge or election in respect of
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measures of restraint in the form of detention or house arrest to conviction by the court cannot be
exercised without the consent of the Verkhovna Rada of Ukraine (including 1 tbsp. 482 of the
code of criminal procedure). The detention of MP or elected in respect of measures of restraint in
the form of detention or house arrest cannot be made without the consent of the Verkhovna Rada
of Ukraine (including 2 tbsp. 482 of the code of criminal procedure).

The arrest and detention can be applied to the minor only if he is suspected or accused of
committing a grave or especially grave crime, provided that the use of other preventive measures
will not ensure the prevention of risks specified in Art. 177 of the code of criminal procedure
(including 2 tbsp. 492 of the code of criminal procedure).

In this case, the suspect, the accused or the convicted person, who, being outside of
Ukraine, subpoenaed after crossing the border of Ukraine (at the entrance to Ukraine) may be
detained only for the offence specified in the agenda (item 566 of the code of criminal procedure).

Separately legislator draws attention to features of the detention of the employee's
personnel intelligence agencies of Ukraine in the performance of their official duties. The main
condition in this case, which must be observed, the presence of official representatives of this
intelligence. Only when their presence is authorized officer has the right to conduct searches and
inspections of things detainee employee personnel intelligence agencies of Ukraine in the
performance of their official duties. To ensure the presence of these representatives in the case of
detention of the employee's personnel intelligence agencies of Ukraine in the performance of his
duties authorized officer carrying out the arrest must immediately notify the appropriate
intelligence Agency.

In addition to preventing terrorist threats in the area of the antiterrorist operation can be
carried out preventive detention of persons involved in terrorist activities, for a period of more
than 72 hours. When this time limit for such detention may not exceed 30 days.

The basis for preventive detention is a reasonable suspicion of committing a person of
terrorist activity. Preventive detention is carried out on a reasoned decision of the head of
Department (management) of the security service of Ukraine or of the head of Department
(management) of the Ministry of internal Affairs of Ukraine with the consent of the Prosecutor
and without the decision of the investigating judge, court. A copy of the decision on preventive
detention of persons involved in terrorist activities, for a period of more than 72 hours
immediately available to the detained person, and immediately forwarded to the investigative
judge of the competent court together with a petition for the election of the proper measure of
restraint in respect of the person concerned.

Thus, when applying the provisions of the CPC of Ukraine it should be noted that each of
the institutions in which it is secured, carries a specific purpose and the procedure that
distinguishes it from other institutions. Despite this, the substitution of separate procedural actions
contrary to the purposes of criminal proceedings and cannot be justified. However, despite the
positive experience in implementing measures to ensure criminal proceedings, the use of the
criminal-procedural detention remains unresolved and requires qualitative development of
legislative proposals, which would take into account both the scientific component, and law
enforcement issues.
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