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GWARANCJE PROCESOWE PRZEPROWADZENIA DZIALAN
SLEDCZYCH (DOCHODZENIOWYCH)

Artykutl analizuje rodzaje 1 formy dziatan dochodzeniowo-
Sledczych w postgpowaniu karnym. Okreslone zostaly procedura i
przepisy proceduralne zabezpieczenia dowoddéw podczas dziatan
dochodzeniowych $ledczych. Wyznaczone zostaly elementy dzialan
dochodzeniowych §ledczych oraz okreslona zostata forma proceduralna,
ktora powinna by¢ ustalona w formie protokolu. Omawiane sa

gwarancje  proceduralne  przeprowadzania  dziatah  §ledczych H. Ostafijczuk
dochodzeniowych, ktore posiadaja uczestnicy postgpowania karnego.  joktor nauk prawnych
Przedstawione zostaly rowniez mozliwe sposoby poprawy gwarancji docent katedry
proceduralnych w trakcie przeprowadzania dzialan $ledczych prawa cywilnego,
dochodzeniowych. gospodarczego i
karnego

Stowa  kluczowe: S$ledczy, prokurator, sgdzia, gwarancje, Instytutu Prawa i
procedura, wniosek proceduralny, protokoét, decyzja, uchwata. Stosunkéw Spotecznych
Otwartego

PROCEDURAL SAFEGUARDS THE INVESTIGATION Miedzynarodowego
(SEARCH) ACTION Uniwersytetu

Rozwoju Czlowieka

Article considers the types and forms of investigation and search ., Ukraina”
operations in the criminal proceedings. Determine the procedure and (m. Kijéw, Ukraina)

procedural provisions securing of evidence of the investigation and

search operations. Installed elements slichoyi investigative actions and

provided procedural form, which should be fixed in the minutes. Fixed procedural safeguards
investigation of investigative actions that are members of the criminal proceedings. According to
the results provided ways to improve procedural safeguards during the investigation and search
operations.

Keyword: investigator, prosecutor, judge, guarantees, procedure, procedural form, report,
decision, decision.

MPOILECYAJBHI TAPAHTII IPOBEJAEHHSA CJITUAX (PO3IIYKOBUX) JII

Crartss posrisnae BuAM Ta (OPMHU CHIAYUX PO3UIYKOBUX i Yy KpPUMIHAIbHOMY
npoBaJLKeHHI. Bu3HauaeThes mporenypa Ta MpolecyaibHI MOJOKEHHS 3aKpIUIEHHS JO0Ka3iB Y
pasi MpOBEACHHS CIIIYUX PO3MIYKOBHUX Jid. BCTaHOBIIOIOTHCS €IEMEHTH CIIY01 PO3IIYKOBOI il
Ta HAJAEThCS TpoleaypHa ¢opma, sKa NMOBHHHA OYTH 3aKkpiljieHa y BHIJSAAI TPOTOKOIY.
3aKpIUTIOIOTECST  MPOIECYalIbHI TapaHTii TPOBEACHHS CHIT40l PO3IIYKOBOI Jii, $KI MaroTh
YYaCHUKHM KPHUMIHAJbHOTO NPOBAKEHHA. 3a pe3yJbTaTaMH HAJAI0ThCs HUIAXU yIOCKOHAJIEHHS
IpoLEecyaJbHUX FapaHTId M1 yac MPOBEACHHS CIIAYUX PO3IIYKOBUX JIIH.

Knrwouoeu cnoea: cnimuuii, mpokypop, Cyais, rapaHTii, mpoIeaypa, mpouecyaibHa popma,
MIPOTOKOJI, TOCTAHOBA, YXBaJIa.
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Axmyanonicms cmammi nonsrae B tomy, mo HoBuil KIIK VYkpainu BcTaHOBUB HOBI
MOJIOKEHHSI TPOBEACHHS CIIIYUX PO3UIYKOBHUX /i, 3aKpilMB MpoLecyajdbHl TapaHTil ix
MIPOBEJICHHS Ta HaJaB €JIEMEHTH 11010 3aKPIIIEHHS 10Ka31B Y KpUMIHAIbHOMY ITPOBA/IKEHHI.

Jlani mosio’keHHsT posrisaanucs y HaykoBux jgociniypkeHHsXx A.C. Anekcangposa, K.JI.
Anmuodiposa, B. C. badkosoi, O.O. lllannynu, O.M. banamosa, B.Jl. bpunuesa, I. ['onuaposa,
0. M. I'pomeBoro, A. f. Hybuncekoro, E. Homsa, B. II. Kopx, II. A.Jlynuncekoi, 1O. B.
Mamnaesa, M. 1. [Topy6oga, JI. O. Comonosa, B.T. Mamspenxo, ILIL IMurimayka, M.M. MixeeHnko
Ta iH.[2,¢.54; 4,c. 52;5,c. 53;6.c. 54; 11,c. 26; 14,¢.35; 16,c. 59; 18,c. 134].

VY KIIK Bu3HadeHo JBa BuJa 3aKpiieHHs Joka3iB. [lepiunii — mpoBeeHHs MpoLecyalbHuX,
cimiguux (po3iyKoBUX) Nid. Jpyruil - NpoBeJeHHS HErJacHUX CIALAYUX (pO3LIYKOBHX) AlM, sIKi
nependavaoTh IX TAEMHICTh 3a JIONOMOIrol ¢GopM Ta METOMIB OINEpPaTHUBHO - PO3LIYKOBOT
TISTIBHOCTI.

Posrisinaroun nmponecyanbHl MOJ0KEHHS MPOBEAECHHS MpoLecyaabHUX 1 MOKHA HaJaTH
HactynHe. [IpomecyanpHi il BBaKalOThCS 3MIMCHIOIOTHCS CIITYMM, BOHH CIPSMOBaHI Ha
BUSIBJICHHS Ta 3aKpiIUIeHHs AoKa3iB. [IponecyaibHi pillieHHS MpuiiMae ClIiIuui, KU ckiiajgae
MPOTOKOJI CITIIYOT Ii1 BIIHOCHO Mi03PIOBAHOTO.

OCHOBHHUI 3MICT AOCYIOBOTO PO3CIiAyBaHHS € CJIim4l po3nrykoBi aii [8,c. 48; 9,c. 14; 24,c.
38].

Tepmin "crmigui  po3mrykoBi 1ii” BUKOPHUCTOBYETHCSI B TEKCTI 3aKOHY Ta B IOPUIUYHIN
JiTepaTypl B JEKUIBKOX 3HAUYEHHAX. Y IIHPOKOMY CEHCl pO3yMIEThCs "mpolecyaibHl [ii, 110
3/IIMCHIOIOTHCA YIOBHOBA)KEHHI OpraHu a0o 1MocajoBi 0coOu Mijl Yac JTOCYJOBOrO MPOBAIKEHHS.
By3bke BU3HAUEHHS BCTAHOBIIIOE €JIEMEHTH, SIKI O€3MOCepelHbO CIPSIMOBaHI Ha 30MpaHHS Ta
MepeBIPKY J0Ka31B y pa3i MPOBEAEHHS CIITYMX PO3LIYKOBUX 1.

KIIK Vkpainu (ct.cT. 223-246) nependayae HAaCTYNHI BUAW CIIIYUX PO3LIYKOBUX JIIH:
JOTINUT, IPOBEACHHS JONMUTY B PEXKHUMI Bileo KOH(EpeHIli, Npea'sBIeHHs 0COOM JUIsl BII3HAHHS,
Npea'ssiBICHHS pedeil Juisl BII3HAHHS, NPEISIBICHHS Tpyna Jjs BII3HAHHSA, IPOHUKHEHHS /0
KUTJIa YU IHUOIOTO BOJIOAIHHA OCOOM, OOUIYK, OIVIAJ, OIJIsiA TpyMa, CILAYUN EKCIEepUMEHT,
OCBiJlyBaHHSI 0COOM, TPOBE/ICHHS €KCIIEPTU3H, OTPUMAaHHS 3pa3KiB JUIsl €KCIEPTH3U.

Crin 3a3HAa4YUTH, 110 MUTAHHS PO CUCTEMY CIIITUUX MK 3aMuimaeTbes cripauM. OaH1 BYEH,
70 CIIJUUX JId BIAHOCATH 3aTPUMAaHHS M1JI03PIOBAHOr0, HAKJIAJAEHHS apelTy Ha MaiiHo [24].
[H111 migpo3AUISAIOTH iX BIIHOCHO OTpUMaHHS BepOaibHi, He BepOanbHi [22, c. 32].

Caigul po3uIyKoBI Al MOKHA KiIacU(iKyBaTH 3a BHUJAMHU: 3 OJHOIO OOKY CTOPOHOIO
OOBMHYBAYCHHS, SIKA& TPOBOJAWTH CiA4l Ali, 3 IHIOIOTO CKJIaJAOM YYaCHHKIB, CTYIICHS
3aCTOCOBYBAHOI'O IPUMYCY, YMOBaMHU ITPOBEJCHHS Ta 1H.

C.A. lleitdep Buaursie ciimydl aii MO Mi3HABAJIbHUM METOJaM, 3aco0aM OTpUMaHHS
iH(bOopMaIlii, CKIIaTHOCTI BimoOpaxeHHs 00'€KTIB, IUIAM X IpoBeAeHHS [26, c. 34].

TeopeTtnuni po3poOKH MPOBEACHHS CIITYNX PO3UIYKOBUX I HANAIOTh Kiacu(ikaIlito, sKa
0a3yeThCcs Ha Mi3HABAJIbHUX METOJIaX: MO€HAHHA PO3NUTYBaHHS 1 crioctepekenHs [19,c. 47].

PosnutyBaHHs sk BIATBOpEeHHs BepOanbHOI 1H(pOpMalii JEKUTh B OCHOBI JOMMTY, OYHOI
CTaBKU Ta €KCHEPTU3H.

Meto criocTepexeHHsl K CHPUWHATTS 30BHILIHIX O3HAK O0'€KTa € MPOBIIHUM B TaKHUX
CIITYUX PO3UIYKOBUX [ISIX, SK OIJIsA, OOIIyK, CHIYMil ekcriepuMeHT. PiBHe mMoeaHaHHA
PO3MUTYBAHHSA 1 CIOCTEPEKECHHS BIIOYBAETHCS M1 yac BrizHaHHSA. [li3HaBaIbH1 METOIN 3aJI€KATh
B1Jl BiJOOpaKE€HHS CII1JIIB Ta BIUIMBAIOTh HA MPOLIECYAIbHY POPMY CIITUUX PO3LIYKOBUX JIIH.

binpuricts cniguux po3mykoBUX i € Oe3nocepeanst Qikcauis iH@opmanii. Tuibku
€KCIIepTH3a 3aCHOBAaHA Ha OMOCEPEIKOBAHOMY OTPUMAaHHI JI0Ka3iB, KOJU MPUXOBaHa 1HQpopMaIlis
BUSIBJISIETHCS 32 JOIOMOTOI0 CaMOCTIMHUX JOCIIIKEHHSI €KCIlepTa Ha OCHOB1 HOro cheriajJbHuX
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ni3HaHb. L9 kiacupukanus 103BoJIE€ PO3MEKYBATH BUMAAKU, KOJM TpeOa MPOBOAWUTHU CIITUUI
€KCIIEpUMEHT1 a00 EKCIepTHU3y.

3a CKJIaIHICTIO BIIOOpa)KyBaHMX OO'€KTIB CIIA4l PO3IIYKOBI il PO3MOAUISIIOTHCS Ha JIB1
IpyNU: CIPSMOBaHI Ha BiJOOpakeHHS 130JbOBaHUX O00'€KTIB (JOMUT, OIJIsLA,, OOHIYK Ta IH.);
CHpPSIMOBaHI Ha BIAOOpa)KEHHS CHEIlaJIbHO IHTErpoBaHMX OO'€KTIB (OYHA CTaBKa, MPE.SIBICHHS
JUTsI BITI3HAHHS).

KpuminanbHO-IponiecyanbHUM 3aKOH MIIPO3AUISE CIiI4l PO3UIYKOBI JIii HA YOTUPH TPyINu
10 iX CTPYKTYp1, CYKYITHOCT1 IPUIIOMIB, 3ac00IB, Mi3HAHHS Ta PE3yJIbTaTIB.

[lepma rpyma moB'si3aHa 3 crmocTepekeHHSIM Ta (QiKcamiero AoKa3iB ( OTIsiA, CHiIuui
eKkcriepuMenT). Jlpyra - BHUKOPHUCTOBYE CIIOCTEPEKEHHS Ba)XKO JOCTYMHHX OO'€KTIB I dac
obmyky. Tperst - miaTBepKye (aKTHUHI JaHi, BCTAHOBIIOE EJIIEMEHTH X MEPEBIPKH I Yac
IIPOBEJIEHHS JOIMUTY, OYHOI CTaBKH, BII3HaHHS. YeTBepra - CKiIaNa€e JOCIIPKEHHS NMPUXOBAHOT
iHpopManii i mepeBipKy, BCTAHOBJIEHHS JIOKa3iB SKI HIATBEPDKYIOTbCA MICHsS MPOBEICHHS
€KCIIEPTU3H.

Cniaui  po3uIyKoBi Ail MIJKOPSIIOTHCS 3arajbHUM IpaBWiIaM IpoBajpkeHHA. Ha mincrasi
KPUMIHAIbHO-IPOLECYATbHUX HOPM, IO PpErylioloTh MpOLEAypy MPOBEAECHHA  CIIYOT
PO3IIYKOBO1 J1i MO>XKHA BHU3HAUUTU HACTYNHI €JIEMEHTH: YMOBHU MPOBEACHHS; IpoLecyalbHUI
MOPSIIOK  Ta TPOLEAypYy; TapaHTii MNpOIEeCyalbHOrO0 CTaTyCy YYacHHMKIB KPHUMIHAJIbHOTO
MIPOBAJKEHHS, 3a0€3MeYeHHs] BIANOBIIAIBHOCTI 3a MOpPYIIEHHS a00 BIIMOBY B IPOBEIEHHI
CJIIYO01 PO3IIYKOBOT Aii.

YMOBU IPOBEICHHS CIIITUUX PO3IIYKOBUX I MalOTh HACTYMHI MOJIO)KEHHS: KpUMIHAJIbHE
MPOBADKCHHS 3IIMCHIOE CIITYNH, SIKAA HE MiAnajac MiJ MiACTaBU JJIs BIABOIY; MiCIle 1 Jac
MIPOBADKEHHS CJIIIYO1 J1i, @ caMe Hl BUKOHYBATHUCSA iX B HIYHHUM yac (3 22 10 6 roauHu), Kpim
BHUMNAJKIB 5Kl TepeadadeHi B 3aKOHI, a caMe€ y pa3l mepeciigyBaHHS OCOOH, siKka BYMHHIIA
KpUMIHAJIBHE MPABOTOPYIIEHHS, 3a0€3MeUeHHsT OC3MEeKH JIIOANHN Ta TPOMAISTHUHA, a TaKOX ITiJT
4yac CTUXIMHOTIO JHXa.

CreuianbHi yMOBM TPOBEACHHSA CIIYUX PO3LIYKOBUX [iif BKIOYAIOTh 10 ceoe:
npouecyagbHl MIACTaBU JUIsl MPOBAKEHHS CHIIYUX PO3LIYKOBHX [, B OKPEMHX BHIIaJIKax
cliguuii  3000B's3aHMI  CKJIACTHM IIOCTAaHOBY NP0 MPOBEIEHHS CIIAY0T PO3IIYKOBOI JIii;
000B'sI3KOBAa HAsIBHICTb YYAaCHUKIB $IKI MPUIMAIOTh y4acThb Yy NMPOBEACHHI CHNIT4Oi Aii: MOHSTI,
nepexyiagay, (axiBenp Ta 1H., HAABHICTh (DAKTMUHUX JAHUX JUISI MPOLECYAIbHOIO 3aKpillJICHHS
J0Ka3iB; B OKPEMMX BHUIAJKaX OTPUMAaHHS yXBaJlW CIIAUOTrO Cy[Jl, SKUW HaJae J03BUI Ha
MIPOBEJIEHHS CJIIIY0i PO3MLIYKOBOI Jii; rapaHTtii NpOBEAECHHS CIIAY0l PO3LIYKOBOI Jii Ta
3a0e3MeyeHHs] MPaBOBOTO CTATyCy YYacCHHMKIB KPUMIHAJIBHOIO MPOBA/DKEHHS Yy pa3l 0OMEKeHHs
IpaB Ta cBOOO/I JIFOJIMHU Ta FPOMaJsTHUHA.

[IpouecyanbHuil NOPSJIOK Ta MpOLeAypa MPOBEAECHHS CIIIYUX PO3LUIYKOBUX A1 BKIIOYAE 10
cebe MOCHIIOBHICTh MPOBEACHHS CIIUOi PO3UIYKOBOi [ii, KM Mae HacTynHi eranu. Ha
MIArOTOBUOMY eTami MNpUHAMaEeTbesl 1 OQOPMISIETbCS PIIMIEHHS MPO MPOBEIEHHS CIIAYOi
PO3IIYKOBO1 Jii, BXKMBAIOThCS 3aXOAM IIOAO 3a0e3nedyeHHs HOro MpoBaKeHHS. Y pasi
HEOOX1THOCTI CIITYMI CKJIaJla€ MOCTAHOBY MPO MPOBEICHHS CJIITY0T PO3IIYyKOBOI ii a0 Hamae
MOJAHHS JI0 CIIAYOro CYZJIl PO OTPUMAHHS YXBaJU MPO MPOBEICHHS CIAYOT 1ii, IKa 00Mexye
IpaBa Ta CBOOOIM JIFOJIMHU Ta FPOMasTHUHA.

[Tig yac mpoBeneHHs CAIYOT PO3IIYKOBOI All CIIIYMI MMOBUHEH NOTPUMYBATUCS TapaHTIH
MPOIIECYaIbHOTO CTAaTyCy YYaCHUKIB KPHUMIHIBHOTO TPOBAKEHHsA. BIiH mMOBUHEH Hamatu
MO>XKJIUBICTh OTPUMAaHHSI IIPaB Ta PO3'SICHUTH y4yaCHUKaM iX OOOB'S3KM Ta MOPSAOK IMPOBEICHHS
ciigyoi aii. Ilo 3akiH4eHH1 NPOBEACHHS CIIAYOT PO3LIYKOBOI A1i CiiIUMil 3000B'13aHUN HajaTH
MO>KJIUBICTh O3HAHOMJIEHHS 3 MPOTOKOJIOM CJIa4oi Aii. 3a BIIMOBY Bij Jadi MOKa3aHb 1 3a Jady
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3aB1IOMO HEIpPaBIUBUX MOKa3aHb J0 YYaCHHUKIB KPUMIHAJIBHOTO MPOBAKEHHS MOXYTh OyTH
3aCTOCOBaHI CaHKI[Ii KpUMIHAJIBHOTO 3aKOHOIaBCTBA.

3aKOH BCTAHOBJIIOE IMpaBUJIA 3a SIKUMU pe3yJbTaTH IMPOBENEHHS CIIIYOT PO3IIYKOBOI il
MOBUHHI OyTH CKacoBaHl. Y JaHOMY pa3l MOXKHA BU3HAUUTHU: Taly 3aCTOCYBaHHS HACHJIbCTBA,
MOTpo3 Ta IHIIMX HE3aKOHHUX 3aXO0/iB; HENPHUIyCTHUMICTb CTBOPEHHS HEOE3MEKH JUIsl JKUTTSH 1
3/10pOB'S yUaCHUKIB CII40i Aii; 3a00poHa JiH, 1110 IPUHUKYIOTh YECTh 1 FJIHICTh, PO3TOJIOIIEHHS
B1JIOMOCTI 3 IPUBATHOIO KUTTS;

lapanTii mnpoBeneHHS CHAIYUX PO3IIYKOBUX [T € 3a0e3Ne4eHHs MPOBEICHHS
MpoLecyaJbHOI MPOLeIypy Ta TpaBuUia iX MPOBAHKEHHs, IpolecyaibHa (popma, mpouesypHi
HOPMHU HpPOBA/DKEHHS, YMOBU 3a0€3[EUEHHsI OCKap>KEHHS NpoLecyalbHUX pillieHb, Aili abo
0€3I1STTbHOCTI CITIAY0r0, MPOKYpPOpa, Y4acTh CTOPOHM 3aXUCTY MiJ 4Yac 3a0e3medeHHs] rapaHTiil
y4dacTi HiZJ03pI0BaHOr0, 0OBUHYBAYE€HOI'O Y KpUMIHAJIBHOMY IPOBAKEHHI.

[lepuinii enemMeHT rapaHTiii IpaB Ta cBOOO M1 Yyac MPOBEAEHHS CIAYMX PO3IIYKOBUX JiH
€ mpouecyaibHa (Qopma (ikcaris pakTUYHUX TaHUX Ta 00'€KTIB, SIK1 MOBUHHI BiMoOpaxxaTucs y
MIPOTOKOJII TPOIIECYATBHOT .

[Iponiecyanbha dopma Oyia mpeaAMEToM po3risiay Oarathox BUeHUX. BoHM BH3Hauanu, 1o 3a
JIOTIOMOTOI0 TIPOTIECYaTbHOT (POPMH BUPIIIYIOTHCS TPaBOBI KOHGUIIKTH, 3 OJHOTO OOKY IHTEpPECIB
Nep)KaBH, sika 3a0e3redye 3aXUCT MmpaB 1 CBOOOJ JIFONMHU Ta TPOMAJSHHMHA, a 3 IHIIOTO IHTEPECIB
CTOPOHH 3aXHCTY, sIKa 3aXULIA€ThCS Bl OOBUHYBAYEHHS 32 JIOTIOMOTOIO ITPOLECyabHOT (POPMH.

Bci nporuecyanbHi pilieHHs] y KpUMiHAIbHOMY MPOBAPKEHHI MOBUHHI OyTH 3a(ikcoBaH1 Ha
MiJCTaBl MPaBOBOi MPOLEAYPU KPUMIHAIBHOTO TMPOBAHKEHHS 3a JOMOMOTOI0 MPOIECyaTbHOT
dbopmu, sika mependavac MPUUHATTS PINICHHS, a caMe MOCTAaHOBH, YXBaIH, CKJIAJIAHHS MPOTOKOITY
CITYMX PO3LIYKOBHUX, HEMVIACHUX CIIMYMX (pO3LIYKOBUX) abo cynoBux Aid. BropsakyBaHHS
KpUMIHAIBHO-IIPOLECYaTbHUX BIJHOCHH 3JIIMCHIOETHCS 3a JOMOMOTOI0 IpPOLECyalbHOI (opMu,
sgKa Tependadae MPUIHATTS pILIEHHS, a caMe IIOCTAaHOBH, YXBaJM, CKIIAJaHHS MPOTOKOIY CIITYUX
abo cymoBuX M.

AHauni3yrouu paBoOBUH CTaTyC Y4aCHHUKIB KpUMIHAIbHOTO NMpoBakeHHs A.S. JyOuHChKH,
C.M. CraxuBcbkuil Ta 1H. HaJalOTh PO3MOAUT MPOLECYaJbHUX PIIIEHb [0 KOJYy IHUTaHb,
MpoLecyaJbHUX MIACTAaB iX NPUUHATTS, Mo (opMi CKIaJaHHS: MOCTAHOBA, MPOTOKOJI, yXBaja,
BHPOK [22].

Pociiicbka mikona KpUMIHAJILHOTO MpOIlecyalibHOTO MpaBa Ta ii npeactaBHuku O.M. Jlapin,
JI.I.Kokapes, I'.®.I'opcekuit, [1.C.Onpkina, B.M. CaBuubkuil Ta iH. pO3NOAUIAIOTH PILIEHHS I10
OCHOBHUX IUTaHHSAX KPUMIHAJIBHOIO NPOLECY, a caMe IOPYLIEHHS KpUMIHAJIbHOI CIpPaBH,
[IOCTAaHOBA IpPO TMPUTATHEHHS OOBHHYBau€HOI OCOOM, 3aKpUTTS KpUMIHAJIBHOI CIpaBH, Ta
IpoLecyajgbHl PILIEHHS MO OKPEeMUX NUTAaHHSAX MPOBEIEHHS Cilimgdoi [1ii, a caMe OOIIYK,
BIIXMIICHHS KionoTass [15, ¢. 70; 20,¢.35].

3 1IBOTO BHCJIOBJICHHSI MOJKHA 3pOOUTH BUCHOBOK, III0 3aKOH BCTAHOBIIIOE KpIM 3aca, (DyHKIIIH,
CTaTycy Ta IOBHOBXXEHb JIEPKABHUX OPraHiB Ta MOCAJOBUX OCIO, sIKI MPUHMAIOTh PIIIEHHS TaKOXK
rapaHTii mpas 1 cBOOOJ JIIOJMHU Ta TPOMAJSIHMHA, SIKI JII0Th y mpouecyaibHiil cdepi. [lpu npomy
Ba)XJIMBO BPaxOBYBATH, L0 PillIeHHs € €(peKTUBHUMHU JIMIIE TO1, KOJIM BOHHU BIINOBIIAIOTH 3acafaM
(GYHKIIOHYBaHHS CUCTEMH CyJOYMHCTBA.

B.M. Teprumnuuk, C.B. Criabko, II.A. JlynmiHceka HEOJHOpPA30BO 3BEpTad yBary Ha
TEOPETUYHI TOJO0XKEHHS peai3alii MpaBOBOTO CTAaTycy IiJ 4ac MPUHHATTA NpPOLECyaIbHOIO
pimenns [23,c. 234; 21,c. 128].

Teopis mpasa o "peanizauii mpaBa" po3yMi€e MOBEIIHKY Cy0'€KTIB MpaBa, B SIKOMY BTUIFOETHCS
PO3MOPSHDKEHHS MTPABOBUX HOPM, MPAKTUYHA JISUTBHICTh JIIOJCH 1O 3/IIMICHEHHIO TTPaB 1 BAKOHAHHIO
IOpUIMYHUX OOOB'A3KIB. [HIIMMM cnoBamu, peanmizailis MpaBa pO3IJISIAETHCS SK BTUIGHHS B
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MOCTYIIKAX JIFOJIEH TUX BUMOT SIK1 B 3arajbHiil (popMi BUpake€HI B HOpMax IpaBa, SIK KOHKPETHUMN
MIPOSIB MPOLIECY MIPABOBOT'O PETYNIOBaHHI, 30KpeMa LUIIXOM BKa3iBKM MeTi aii. Peamizauis mnpaBa
LUIIXOM IOCTAaHOBU DIlLIEHb SIK AKTIB 3aCTOCYBAHHS IpaBa € IPOSIB MPABOMOYHOCTI AEp:KaBHUX
OpraiB 1 MOCaZ0BUX OCI0, JJIs IKUX 1€ HE TUIBKHU TPaBo, ajie 1 000B'I30K. Y 3B'SI3KY 3 MM BaXKIIUBE
3HAQUEHHS MalOTh TOYHUM BUpaA3 B 3aKOHI MPAaBOMOYHOCTI JIepKaBHUX OPraHiB 1 MOCaJoBUX OCi0 iX
(daxTHyHa peai3allis B IPaB03aCTOCYBaHHI.

VY KpuMiHaIbHOMY IMPOBAKEHHI Ha CTajli JIOCYJOBOTO IMpPOBAHKEHHsS Tpeba BU3HAUYUTU
¢dbopmMu mporiecyaabHUX PillIeHb: TOCTAHOBA, IPOTOKOJI, YXBaJla CJIITYOr0 CyAIl.

KIIK Vkpainu BCTaHOBHUB NpOLENypy HMOYATKYy NMPOBEACHHS CIIIYMX PO3IIYKOBUX A1 Ha
MiZICTaBl BHECEHHS 3asBH PO BUMHEHE KPUMIHAJIbHE MPaBONOPYUIEHHS 10 CIUHOTO peecTpy
TOCYJOBUX pO3CiiayBaHb. Jlo BHECEHHS 3asBU JI0 PEECTPY MPOBEACHHS CIIAUUX i 3a00pOHEHO.

[lin yac mpoBeneHHS CIITYUX PO3NIYKOBHUX Mi CIITYUN CKJIaJa€ TTOCTAHOBY 3a OCHOBHHX
MOJIOKEHHSIX KPUMIHAJIBHOTO MPOBA/KEHHS. Y pa3l BCTAHOBJEHHS (PAKTHUUHUX JaHUX, CILAUUN
CKJIaJ[a€ MPOTOKOI (iKcallii 10Ka3iB.

VYxBama CIiggoro Cyali Hajgae MTpoIlecyaldbHI MIACTaBU JUIi TPOBEACHHS OMEPAaTUBHO-
PO3IIYKOBUX, HETJIACHUX CIIAYUX (PO3LIYKOBUX) JiH, sIKi OOMEXYIOTh IIpaBa 1 CBOOOIH JIIOJUHU
Ta rpOMaIsIHUHA.

M.A. Iloropeupkuii BKa3yBaB, 110 IO IPOBEIEHHS CIIIUMX PO3LIYKOBHUX [Ii, HA MiJCTaBl
3aKOHOJIABCTBA MPO OINEPATHUBHO PO3IIYKOBY MiSJIBHICTb, ONEPATHBHI MIJPO3JAUIM NPUNMAIOTh
MpOLEAYpPHI PpIIMIEHHS 100 NOJAJbIIOTO BUKPUTTS BHUHHOI 0COOM Yy KPUMIHAJIBHOMY
npoBapkeHHi [19, c. 47].

BBaxxaeMo 3a HEOOXIIHMM HAJaTH TEOPETUYHY MOJENIb NIPOLUEAYPHUX pIlIeHb, AKI
MpPUIMAIOThCS ONEpPaTUBHUMM MIAPO3JAUIAMU, a caMe: IIOCTaHOBAa KEpIBHUKA OIEPaTUBHOIO
MIIPO3AUTY PO TMPOBEACHHS OMEPAaTUBHO-PO3IITYKOBOT MISIIBHOCTI B SIKIA 3a3HAYAETHCS (haKTUUH1
JMaHHI BITHOCHO OCOOM, fKa TMIJO3PIOETHCS y KPUMIHAIBHOMY TPABOTIOPYIIECHHI; BKa3ye€ThCS
KOHKpeTHa ocoba ornepaTUBHOTO MiIpO3ALTY, sIka OBUHHA BUKOHYBAaTH ONEPATHBHO-PO3IIYKOBI
aii, mo nepeadadeHi 3aKOHOM YKpaiHu MPO OMNEPaTUBHO — PO3LIYKOBY IISUIBHICTH Ta HOPMH
KPUMIHAJIBHOTO TPOIIECYaThbHOTO 3aKOHOJIABCTBA 3a SKUM OTEPATUBHHUU CITIBPOOITHUK MOBHHEH
¢ikcyBaTu iX MPOBEIEHHS; OTPUMAaHHS Ha MiJCTaBl MOJAHHS, SIKE€ 3aTBEPAKEHO IPOKYPOPOM BiJl
CIIIIYOro CyAjAl yXBalM Ha TMPOBEAEHHS OINEPATUBHO-PO3LUIYKOBUX, HEIJIACHUX CIIIUUX
(po3mrykoBuX) i, hiKCyBaHHS JTaHUX J1H 32 JOTIOMOTOIO MTPOTOKOJY, a00 TEXHIYHUMU 3aco0aMu
Ha Hocii iHopMmauii; ¢QikcyBaHHS (AKTUYHUX JAaHUX OTPUMAHMX BiJ KOH(QIAEHIIIMHOTrO
CHIBPOOITHHKA 32 JOIOMOTOI0 CIIPAaBKH, aKTy, panopry, 3asBH; QIKCyBaHHSI (PaKTUYHUX JAHUX Yy
pa3i 3/11HCHEHHsI KOHTPOJBHOI 3aKyIIiBJIl 3a JIONIOMOTOI0 aKTy NEPEBIPKU, CIIpaBKU abo pamnopry;
CKJIQZIaHHS TPOLIECYATbHUX PINICHb, B SKUX BIMOOPa)KalOThCS OCHOBHI TOJIOKEHHS TPABOBOTO
pPErylioBaHHS KpPUMIHAJIBHOTO MPOBA/HKEHHS BIJHOCHO OCOOM sKa BYMHWIA 3J04YMH, Ta
3a0e3MeyeHHs 3aXUCTy MpaB 1 CBOOO/ JIFOJUHU 1 FPOMAITHUHA Y KPUMIHAJIbHOMY IPOBAKEHHI.

MexaHi13M NpUIHSTTS PilIeHHS] BU3HAYAETHCA 3a IONMIOMOTrolo (hakTopiB Ta YMHHUKIB. Cucrema
YHUHHUKIB JIO3BOJISIE PO3IIISIATH KOHKPETH1 (pakTH Ta 3a iX JOIMOMOTOK) BCTAHOBHUTH 3B'SI30K 1
B3a€EMO3AICKHICTh. XapaKTEpPUCTUKA YMHHHKIB TTOBHHHA JIOTIOBHIOBATUCS HE TUIBKU KUTbKICHUMH
¢dakTopaMu ane 1 SIKICHUMH, K1 Jal0Thb MOXJIMBICTH BUSIBUTH Mipy ix nii. B manomy Bumaaky
HEOOXIIHO  BUKOPUCTAHHA CHCTEMHOTO INAXOAY BCTaHOBJICHHS OOCTaBUH KPUMIHAIGHOTO
MPaBOMOPYILIEHHS TAKUM YMHOM 11100 BU3HAYUTU HE TUIHKU SIKICHI alle 1 KUIbKICHI XapaKTepUCTUKH, L0
JIaCTh MOXKJIMBICTb BUSIBUTH TMO3WUTUBHUM 1 HETaTUBHUM BIUIMB PI3HUX YMHHHUKIB HA PILEHHS. 3 LBOTO
MPUBOY CJII 3a3HAYMTH, IO TPAaBOBA IMIIEpPaTHBHA HOpPMa 3000B'I3y€ CIIMYOTO, TPOKYpOpa,
OTIEPATUBHUX CIIBPOOITHUKIB OIEPATUBHUX MIIPO3IUTIB IMil YaC BCTAHOBJICHHS (PAKTUYHUX JaHUX
JIATH 3aKOHHUMH METO/IaMH 3a JI0TIOMOT 010 MPOLEYPHOI (hopMH.
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CucreMHUI MIXiA AOCTDKEHHS TPOLECYyaAIbHUX PILIEHb MOKE OYTH BUKOPUCTAHUI: BIIHOCHO
MEXaHI3MY CKJIQJIaHHsI TPOLETYPHOIO Ta IMPOLIECYaIbHOIO PIIIEHHS SIK CHUCTEMH B3a€MOIIOYMX
YUHHUKIB; CYKYITHOCTI BCIX (DaKTMUHMX JaHUX, $IKI BKa3ylOTb HAa BUMHEHHS KPHUMIHAIBLHOIO
[IPaBOIOPYLLIEHHS Ta MPUHHATTA il YaC KPUMIHAIBHOIO IMPOBAPKEHHS IMPOLIECYaIbHOIO PILIEHb 3a
SIKUMH CITITUUM, IPOKYpPOP, CIAITUMMA CyUIs Ma€ MpoliecyaibHI TOBHOBAKEHHS 11010 1X BU3HAYEHHS Ha
MIJCTaBl MO3UTHBHOIO 1 HETaTUBHOIO aHaN3y (aKTMYHUX JAHUX, SKI BIUIMBAIOTh HA OCTATOYHE
PILIEHHS; 3HAUEHHS PILIEHB SIK OJTHOTO 3 KOMIIOHEHTIB CUCTEMU KPUMIHAJIBHOTO MPOBA/HKEHHSL.

BucHOBOK mosfirae B TOMy, L0 KPUMIHAJIBHO MPOLECYaIbHUM 3aKOH MOBHUHEH 3a0€3Me4nTH
JISUTBHICTD CIITYOTO, MPOKYpPOpa, CyAJIl MiJ Yac KPUMIHAJIBHOIO IPOBA/PKEHHS TaKUM YHHOM, 100
rapasTii mpaB 1 cBoOox He Oyiu mopyuieHi. SKio mig yac KpUMIHAJIBHOIO MPOBAKEHHS OyayTh
MOpYILIEH1 3acajiil MPOLECY TO BUPOK Cyly HE MOKe OyTH YXBaJIE€HH, a yXBaJICHUH BUPOK MIIJISTrae
CKACYBaHHIO.
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PROCEDURAL SAFEGUARDS THE INVESTIGATION (SEARCH) ACTION

G. OSTAFIYCHUK

Relevance of the article is that the new Code of Ukraine established a new position of
investigation and search operations, established procedural guarantees provided their conduct and
to unify elements of evidence in criminal proceedings.

The CPC identified two types of securing evidence. The first - procedural, investigative
(detective) action. Second - conducting covert investigative (detective) actions involving their
privacy Forms and methods of operative - search activity.

Considering the procedural provisions of legal proceedings can be given as follows. Legal
proceedings are considered by the investigator made, they are aimed at identifying and securing
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evidence. Procedural decisions are made by the investigator that the protocol of investigative
action against the suspect.

The main content of the preliminary investigation, investigators have investigative action.

The term "investigative investigative action" is used in the text of the law and legal literature
in several senses. In a broad sense refers to "proceedings undertaken by competent authority or
officials during pre-trial proceedings. A narrow definition establishes the elements that directly
support the collection and verification of evidence of the investigation and search operations.

Code of Ukraine (Articles 223-246) provides the following investigators search actions:
questioning, interrogation videoconference, a person filing for identification, filing things for
identification, presentation corpse for identification, entry into a dwelling or other property,
search, inspection, examination of the corpse, the investigator experiment osviduvannya person
examination, obtaining samples for ekpertyzy.

It should be noted that the issue of system investigation remains controversial. Some
scholars refer to the investigation the suspect, seizure of property. Other subdivide their relatively
obtaining verbal, not verbal.

Investigators investigative actions can be classified by type: on the one hand by the
prosecution, conducting investigations, with other participants, the degree of coercion applied,
conditions and others.

SA Schaefer selects investigative actions by cognitive methods and means of obtaining
information, the complexity of mapping objects of their goals.

The theoretical development of the investigation and search actions provide a classification
based on cognitive methods: a combination of questioning and observation.

Questioning as playing verbal information underlying the interrogation, confrontation and
examination.

The method of observation as the perception of external features is the prominent object of
investigation and search actions as inspection, search, investigative experiment. Smoothly
questioning and observation takes place during the identification. Educational methods depend on
the trace display and affect the procedural form investigative search operations.

Most investigators investigative action is a direct fixation information. Only expertise based
on indirect evidence received when hidden information detected by independent research expert
based on his special knowledge. This classification allows to distinguish between cases where it is
necessary to conduct investigative experiment or examination.

The complexity of displayed objects investigators investigative action rozpodylyayutsya into
two groups focused on mapping of isolated objects (questioning, examination, inspection, search,
etc.); specially designed to reflect the integrated facilities (full-rate presentation for identification).

Criminal Procedure Act divides investigators investigative actions into four Groups in their
structure, together methods, tools, knowledge and results.

The first group is related to the observation and fixation of evidence (inspection,
investigative experiment). Second - uses observation inaccessible objects during a search. Third -
confirms fatychni data sets elements of their inspection during interrogation, confrontation,
identification. Fourth - is the study of hidden information verification, establishing evidence
confirmed that after the examination.

Investigators investigative actions subject to the general rules of procedure. On the basis of
the criminal procedural rules governing the procedure for investigation investigative actions can
define the following elements: conditions of; procedural order and procedure; guarantees
procedural status of participants in criminal proceedings to ensure accountability for violations of
or refusal to conduct investigative investigative action.
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Terms of investigators investigative actions with the following provisions: criminal
proceedings shall investigator who does not fall within the grounds for disqualification; place and
time provaddzhennya investigative action, namely not run them at night (from 22 to 6 hours),
except as provided by law, such as in the case of prosecutions person who has committed a
criminal offense, human security and citizen, and during a disaster.

Special conditions of the investigation and search operations includes: procedural basis for
investigative search actions, in some cases, the investigator must make a decision to conduct
investigative investigative action; required the presence of participants taking part in the
investigative action, witnesses, translator, specialist, etc.; the availability of evidence for
procedural consolidation evidence; in some cases, obtain approval investigating judge who
authorizes investigation of investigative actions; guarantees of investigative investigative action
and the legal status of participants in criminal proceedings where a limitation of the rights and
freedoms of man and citizen.

Process Procedure for the investigation and search operations includes a sequence of
investigative detective action with the following steps. At the preparatory stage is taken and made
the decision to conduct investigative investigative action is being taken to ensure its enforcement.
If necessary, the investigator is the resolution on conducting investigation or investigative action
provides representation to the investigating judge about getting approval to conduct investigative
action that limits the rights and freedoms of man and citizen.

During the investigation investigative steps investigator must comply with the procedural
safeguards status of participants in criminal proceedings. It should provide an opportunity to
obtain the rights and obligations of the participants explain and conduct investigative action. After
investigation of investigative actions investigator must provide the opportunity to review
protkolom investigative action. For refusing to testify and perjury to the participants in the
criminal proceedings may be sanctioned criminal law.

The law sets out the rules by which the results of the investigation investigative actions
should be abolished. This razhi can be defined: the taboo of violence, threats or other illegal
means; inadmissibility of endangering the life and health of participants investigative action;
prohibition of actions humiliating and degrading disclosure of information privacy;

Guarantees of investigators investigative actions are: provision of procedural rules of
procedure and proceedings procedural form, the procedural rules of proceedings, provided that the
appeal procedural decisions, acts or omissions of the investigator, prosecutor, part of the defense
while guaranteeing the participation of the suspect, accused in criminal proceedings .

First item guarantees the rights and freedoms during the investigation and search actions are
procedural form fixation evidence and objects that have vidobrazhytysya in the minutes of
proceedings.

Process form has been the subject of many scientists. They determined that using procedural
forms of legal conflicts are resolved, on the one hand the interests of the state, which protects the
rights and freedoms of man and citizen, and other interests of the defense, which is protected from
prosecution for using procedural form.

These provisions were considered in research V. Afanasyev, L.A. Sergeeva, S. Barabash,
V.N. Batyscheva, S.V. Bolotyna, D.P. Great, B.O. Vyktorova, G. Vorobeva A., M. Groshev,
M.I. Hapanovycha, I.I. Martynovych, V.P. Danilenko, A.J. Dubinsky, S. Zynattulina, V.P. Korzh,
P.A. Lupynskoyi, V. Manaev, M.1. Porubova, D.A. Solodova, M.L. Jacob et al..

All procedural decisions in criminal proceedings should be fixed on the basis of the legal
procedures of the criminal proceedings using procedural form, which involves a decision such as
regulations, rulings, the protocol detective investigation, undercover investigation (investigation)
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or court diy.Vporyadkuvannya criminal procedure relations by using procedural form, which
involves a decision such as regulations, rulings, the minutes of investigative or judicial action.

Analyzing the legal status of participants in criminal proceedings AY Dubinsky, S.
Stahyvskyy and others. provide procedural decisions on the distribution range of issues,
procedural reasons to adopt them in the form of assembly: resolution, report, order or judgment.

Russian school of criminal procedural law and its representatives L.D.Kokaryev,
H.F.Horskyy, distribute P.S.Elkind decisions on major issues of criminal procedure, namely a
criminal case, the decision to prosecute the accused, termination of criminal proceedings, and
procedural decisions on specific matters of investigative action, namely search, rejecting petitions.

From this expression it can be concluded that the law sets apart principles, functions, status
and powers of state bodies and officials who prymayut solution guarantees the rights and freedoms
of man and citizen acting in legal field. It is important to bear in mind that solutions are effective
only if they comply with the principles of the functioning of the judiciary.

C. M. Tertyshny, S. C. Slinko, P. A. Lupinski repeatedly drew attention to the theoretical
position of the implementation of the legal status while taking a procedural decision.

Legal theory on "the right" to understand the behavior of entities, which implemented the
order of law, the practical activities of people in the implementation of rights and legal
responsibilities. In other words, the exercise of the right is seen as the embodiment of concessions
to the demands of the people are expressed in general terms in the law as a concrete manifestation
of the process of legal regulation, in particular by specifying the intended action. Implementation
of the law by decree making as acts of law is a manifestation of the powers of state bodies and
officials, which is not only the right but the duty. In this regard, the importance of having an
accurate expression of the law powers of public authorities and officials of actual implementation
in law enforcement.

In criminal proceedings in pretrial proceedings should identify the form of procedural
decisions, decision, report, order the investigating judge.

Ukraine CCP established procedure beginning the investigation and search operations based
on making an application for a criminal offense committed by the Unified Register of pre-trial
investigations. Prior to application to register the investigation is prohibited.

During the investigation the investigating detective action is based on the position on the
resolution of criminal proceedings. In case of evidence, the investigator is the protocol fixing
evidence.

Ruling of the investigating judge gives procedural grounds for the search operations, covert
investigation (search) actions that limit the rights and freedoms of man and citizen.

However, to the investigation and search operations on the basis of the legislation on
operative investigative activities, operational units prymayut procedural decisions to further
expose the perpetrator to criminal proceedings.

We consider it necessary to provide a theoretical model of procedural decisions
prymayutsya operational units, namely, resolution of operational managers of operational
activities stating factual data against a person suspected of a criminal offense; indicates a specific
person operating unit that must perform operational-search actions provided by law Ukraine on
operative - search activity and the criminal procedure law under which the operational officer
must record their conduct; receipt upon submission, which was approved by the prosecutor
investigating judge decision to conduct search operations, covert investigation (search) action to
fix these actions using protocol and hardware for data carriers; recording of evidence derived from
confidential employee using session length, act, report, statement; recording of evidence in the
case of purchases of using the act of checking, certificate or report; preparation of procedural
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rulings that appear Management Principles of criminal proceedings against a person who
committed a crime, and protect the rights and freedoms of man and citizen in criminal
proceedings.

The mechanism of decision is determined using the factors and factors. The system allows
us to consider factors specific facts and to help them establish a connection and interdependence.
Characteristics factors should be complemented not only quantitative but also qualitative factors
that make it possible to detect the extent of their actions. In this case, you must use a systematic
approach establish the circumstances of the criminal offense so as to determine not only
qualitative but also quantitative characteristics that will make it possible to detect positive and
negative effects of various factors on the decision. In this regard it should be noted that the legal
peremptory norm requires the investigator, prosecutor, operational staff in the units during
installation evidence act lawful methods using procedural form.

Systematic approach the study of procedural decisions may be used: relatively mechanism
assembly procedural and procedural decision as a system of interacting factors; the totality of
evidence that point to the commission of a criminal offense and decision in the criminal
proceedings procedural decisions in which the investigator, the investigating judge has the powers
to determine them on the basis of analysis of positive and negative evidence, that affect the final
decision; value solutions as a component of the criminal proceedings.

The conclusion is that the criminal procedural law should provide activities investigator,
prosecutor, judge in criminal proceedings in a way that guarantees the rights and freedoms have
been violated. If the criminal proceedings would be infringed principles of the process that the
judgment can not be approved and passed judgment subject to cancellation.
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