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ELEMENTS COVERT INVESTIGATON (SEARCH) ACTION w Charkowie
IN CRIMINAL PROCEEDINGS (m. Charkow, Ukraina)

This paper examines theoretical issues and practical elements of undercover investigators
(search) action when the privacy of communication, interception of electronic information systems
against a person suspected of having committed a criminal offense. Available theoretical basis of
evidence obtained in the case of data recording of transport telecommunication systems, their
distribution on the evidence and documents. A theoretical aspects and practical issues concerning
the establishment of the examination of language, which belongs to the suspect.

Keywords: investigator, operational units, judge, expert investigators investigative action,
covert investigative (detective) an act of operational and investigative activities, exhibits,
documents.

EJJEMEHTH HET'JIACHUX CJITUAX (PO3ITYKOBHX) I Y KPUMIHAJIbBHOMY
INPOBA/’KEHHI

Crarts po3risgae TeOpeTUdH1 MpoOIeMHu Ta MPAKTUYHI €JIEMEHTH MPOBEJACHHS HETJIACHUX
ciiguux (po3UIYKOBUX) Al MiJ 4ac BTpy4YaHHsS y NpPUBATHE CIUIKYBaHHS, 3HATTS 1H(popmauii 3
CICKTPOHHUX 1HGOPMAIIMHUX CHUCTEM BITHOCHO OCOOM, SKa TIIO3PIOETHCS Yy BYHHEHI
KpUMIHAJIBHOTO MpaBonopyiieHHs. HanaeTbcst TeopeTuuHe oOrpyHTYBAaHHS J10Ka3iB, SIK1 OTpUMaHi1
y pasi ¢ikcarrii iHdopmaIlli 3 TPAaHCIOPTHUX TEICKOMYHIKAIIMHUX CHCTEM, iX PO3IMOIUT Ha PeUOBi
JI0Ka3u Ta JOKYMEHTHU. 3alpONOHOBAHO TEOPETHYHI ACHEKTH Ta MPAKTUYHE BUPILIEHHS MUTaHb
10/I0 BCTAHOBJICHHSI IPOBE/ICHHS €KCIIEPTU3U MOBH, SIKa HAJIEKUTh M1103PIOBAHOMY.

Knrouogi cnosa: cniguuii, onepaTuBHi NiAPO3aUTH, CYAIs, €KCIEPT, CIiA4l PO3LIYKOBI Aii,
HETJIacHI1 ciia4l (pO3IIyKOBi) Jii, OTIepaTUBHO-PO3IIYKOBA AISTIbHICTh, PEYOBI JOKA3U, TOKYMECHTH.

251



KNOWLEDGE*EDUCATIONLAW MANAGEMENT

Axmyanwsnicms. HoBuiil kpuMinanbHo-1ipouiecyanbHuil kogekc Ykpainu (KIIK), npuitasatuii
y 2012 porri, 3ampomnioHyBaB HOBI €JIE€MEHTH PO3KPHUTTS OOCTaBMH BYMHEHHS KPUMIHAJIHLHOTO
MIPABOIMOPYILEHHS IUIAXOM IPOBEIEHHS HETJacHUX CHITUUX (PO3LIYKOBUX) Alif, 32 JOIOMOTOIO
3aCTOCYBaHHS OKpeMHUX (OpM 1 METOAIB ONEPaTUBHO-PO3IIYKOBOI MISJILHOCTI B KPUMIHAIBHOMY
npoBa/ukeHl. [locuileHHs 3aKOHOJABYOrO 3aKkpilVIEHHS  BCTAHOBJIEHHA OCOOM, sIKa BYMHHIIA
KpUMIHAJIbHE MPaBONOPYIIEHHS, (PAaKTUUHUX JaHUX, SK J0Ka3iB, BUXOJIUTh 3 KOHIENTYaJbHUX
3acaa 00pOTHOM 3 KPUMIHAIBHOO 3JI0YUHHICTIO.

SIK cBiguaTh CTATUCTHYHI JaHHI MIHICTEpCTBAa BHYTPIMIHIX cOpaB YKpaiHH, CbOTOJHI
KpUMIHAJIbHI CTPYKTYpU OO'€IHYIOTHCS [UIsl CTBOPEHHSI TPAaHCHAIIOHAJIBHUX, KOPYMIIOBAaHHMX
dopM, SIKI BXKE€ IMOYMHAIOTH NPOTHALATH Y JepKaBl. PO3KpPUTTS OpraHizoBaHOrO 3JI0YHHHOTO
YIPYNOBaHHA HE 3aBXJAM MOXIIMBO 3a JOMOMOTOK OJHOTO TUIBKM KPUMIHAJIBHOTO
MIPOLIECYaJIbHOTO 3aKOHOJIABCTBA, HEOOXiJHA KOOpAMHALA 1 HOIIYK HOBUX TEOPETUUYHMX 1
MIPaKTUYHUX MOJIOKEHDb peaiizallii 3aKOHOJaBCTBA, B3aEMO3B'SI30K ONEPATUBHUX 1 MPOLIECYATTbHUX
¢dbopM 1 METOIIB.

Teopemuuni po3podku  ONEPATUBHO-PO3LIYKOBOI JAISUIBHOCTI, 1ii BUKOPUCTaHHS Yy
KpUMIHAJIBHOMY IPOBA/KEHHI Oy MPEIMETOM o3Iy 3 OOKY psily BUEHUX KPUMIHAJIBHOTO
MpoIecyalbHOTO IUKITy. Tpeda BimzHauuTH, mo Ha noyatky 1922 M.II. TemHiH TeopeTHYHO
OOrpyHTYBaB, IO CIIYUN [OBUHEH NPOBOJWUTH CHIAYl 11 MiJ KEpIBHUITBOM ONEPATUBHUX
nigpo3autiB. Chniguuii mpu OTpPUMAaHHI ONEpaTHBHOI 1H(opMmalii NOBUHEH ii MpOLECyabHO
3aKpINUTH 13a0€3MeYUTH PO3KPUTTS KpUMIHAIBHOTO 35104nHy [20,c. 67-69].

C. 4. Pozen6uit y 1940 poui miaTpUMaB 110 TOUKY 30pYy 1y cBOill MoHorpadii "/li3HaHHS B
PKKA" HamaB HOBI €JI€MEHTU ONEPAaTUBHO-PO3IIYKOBOI IISIBHOCTI B MPOLIECYAIbHOT MISJIbHOCTI
ciimuoro [11,c. 21].

OpHak, TEOPETUYHOrO0 OOrPYHTYBAaHHS MEXaHI3MYy MPOBEACHHA HEIVIACHUX CHIIYMX
(po31L1yKOBUX) A1 y KpUMIHAJIBHOMY MPOBAKEHI CAAYMM He Oyio mnpeameroMm posrisay. Ilo-
nepiie, ornepaTUBHO-PO3IIYKOBA AISJIBHICTh Oyila MpUTaMaHHa TUIBKYU ONEPAaTUBHUM MIIpO3ai1aMm,
Kl MaJlMd JIOCBIJ, MaTepiaibHe 3a0e3MeUeHHs, Marepiajid JUisl 3aCTOCYBAaHHS OIEPATHUBHOI
PO3pOOKM BITHOCHO IMIZO3PIOBAaHUX, K1 BUMHUIM KpUMiHaJbHE MpaBonopymieHHs. [lo-apyre,
KpUMiHaJIbHE NMpoBa/KeHHs 10 2012 poky mpoBOIMIOCS CIIITYMM, BOHO HIAKOPSIIOCA 3acajam
3MarajibHOCTI, TJACHOCTI, JIUCHO3UTUBHOCTL. Ciimuyuii He MaB JOCTYNy JO OIEpaTHBHHUX
MaTepiajiB ONEpPaTUBHUX MIAPO3JLIIB, HE 3HaB SK IPOBOJUTH OINEpPATHUBHI pPO3POOKH, SK
0(pOPMUTH TOKYMEHTH Ui IPOBEICHHS HETJIACHOT'O CIIOCTEPEKEHHS Ta 1H.

3a KOpPOTKHMI TepMiH, SIKIi MO)XHa BBaxkatu, micis BcTyny B Jito HoBoro KIIK Vkpaiunw,
CIITYMI TOBMHEH BHBYMTH OCHOBHI IIOJOXKEHHS OIEPATUBHO PO3LIYKOBOI IISJIBHOCTI Ta
3aCTOCYBATHU IX HA IPAKTUKHU.

Ham TpeOa BU3HAUUTH MEXaHI3M Al ONepaTUBHO-PO3LIYKOBOI JiSUIBHOCTI Y KPUMIHAJILHOMY
MIPOBA/UKEHH], SIK CIIAYMN MMOBUHEH MPOBOJUTH Ty UM IHUIY HErJAacHy Cliady (pO3LIYKOBY)
JISUIBHICTD M1 4ac BUKPUTTS 0COOM, fIKa BUMHMWIA KpUMIHAJIbHE MPABOMOPYIICHHS. Y JaHOMY
pa3i HeoOX1IHO OE€THATH IJIACHICTh MIPOBEIEHHS CIIITUUX PO3LUIYKOBUX 1l Ta HEMVIACHUX CILAYUX
(pO3MIyKOBHX) /1M I 9ac iX MPOBEICHHS.

Oxpemi TeopeTudHi po3poOKH BUKOPHUCTAaHHS (POpPM, METOIIB ONEPATUBHO - PO3LIYKOBOL
JISUIBHOCTI, NepeBipka omepaTuBHOI 1H(opMalii Ta il MmpoluecyajlbHe 3aKpilVIEHHS SIK JI0Ka3iB,
3aCTOCYBaHHS HAJIEXKHOI IpoliecyalibHOT mpouenypu aociiypkysanucs A.M. bangypkoro, 1.1
benusikoBum, P.C. benkinum, M.B. Xorinum, A.B. ['opbauosum, O.M. Jlapinum, 1.M. Jly3rinum,
A.I'. MarycoBcekumMm, C.C. OBuincekum, M.A. [Toropenbkum, B.M. CaBunipkum, A.A. UyBineBum
tain.[1;2;3;6;7; 10;22]
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OpHak BITYM3HSIHA IOpUIMYHA HayKa JyXe OOepeXHO, B ICHYIOUMX HAayKOBUX INpaLsX,
JOCIIKyBasa Mpo0aeMH BUKOPUCTAHHS ONIEPATUBHO - PO3IIYKOBOI AISNIBHOCTI B KpUMIHAIBHOMY
npoBa/ukeHH1. llepeBaskHa OUIBIIICTH HAYKOBHX pOOIT HE BpaxoByBala CHEHU(IKY BHUMOT,
[IPOJIMKTOBAHUX TEHJCHIISIMH, SK1 B1IOyIucs y 3B'SI3KYy 31 3MiHaMu y cdepi HaIlOHAJIBHOTO
3aKOHOJIaBCTBA.

KIIK VYkpainu y rnaBi 21 BU3HA4Y€HO, IIO M YaC KPUMIHATIBHOTO MPOBAKEHHS CIIITINX
PO3IIYKOBUX JII MOXKYTh 3aCTOCOBYBATHUCS TE€XHIYHI 3aCO0M 1 CrocoOM BUSIBIICHHs, (ikcarlii Ta
BUJTy4EHHS CJIIJ[IB KpUMIHAJIBHOTO [IPABOMOPYILEHHS 1 PeYOBUX JJOKa3IB.

TakuM YMHOM, Y KpUMIHAIbHOMY MPOBA/HKEHHI MOKHA PO3IJISAATH MIPOBEICHHS HETJIACHUX
cimiguux (po3IIyKOBUX) il TUIbKM 3 OOKy (Qikcaiii pakTHYHUX JAHUX, K1 BKa3ylOTh Ha 0C00Y,
sKa BUYMHWIIA KPUMIHAJIbHE MPABONOPYLICHHS Ta BU3HAYEHHS JOKAa30BOI0 3HAUYEHHS PE3YJbTaTiB
1X IPOBE/ICHHS.

Knacuka mponecyanpHoi JitepaTypu Ta Horo mpenctaBHuku A.S. Bummacekuii, [.4.
®oiinnnpkuii, M.C. Crporosuu, O.M. JlapiH Ta 1H. CTBEpIXKYyBaju, 110 Pe3yJIbTaTU 3aCTOCYBAaHHS
HErJIaCHUX CliAuuX (pO3IIYKOBUX) AI Yy KPUMIHAJIBHOMY IMPOBA/KEHHI HE MAIOTh JI0Ka30BOTO
3HaueHHs. BoHM nuilie JonomMaraioTh NpaBuiIbHO OLIHUTHU (aKTH, K1 3apikcoBaH1 B IPOTOKOJI |5,
c. 123; 7, c. 187].

Hemto iHmoi Touku 30py gorpumyethest FO.I'. Kopayxos, A.P. Parinos, M.II. fI6m0okoB Ta
1H. sIK1 MaTepiany ¢ikcallii, OTpUMaHi Mij] Yac IPOBEIEHHS HErJIAaCHUX CIIYUX (PO3IIYKOBUX) Aii,
PO3MIISAAIOTH K DKEPETIo J0Ka3iB €IWHHM, HEPO3pUBHUM 3 IpoTOKOJIOM [16,¢. 86; 17,c. 34; 14,c.
166].

butbm kapauHaNBHUN MO HA 1[I0 TPOOIEMY IIOI0 CAaMOCTIMHOTO JOKAa30BOTO 3HAYCHHS
BusHaunna O.P. Pocinchkas. Bona BBaxkae, 110 miJ 4yac MPOBEACHHS HETJACHUX CIILAYUX
(po3mIyKoBHMX) i CHITYMA Ma€ TIOBHOBAXCHHS Ha OTPUMaHHS mHbopmarii 3
TEJIEKOMYHIKaLIHHUX MEPEeX IIIAXOM 3HATTS 1H(OopMallii 3 eeKTPOHHUX 1HHOPMALIIHHUX CUCTEM.
@dakTU4HI J1aHl, SK J0Ka3W MOBHHHI OyTH MOJaHi 1O HPOTOKOJY. Y JaHOMY BUIAAKY BKa3aHi
MaTepiajgy BIANOBIJAIOTh O3HAaKaM "1HIII JOKYMEHTH”, 1m0 Oe3CyMHIBHO, 30UIbLIYE JOKAa30BE
3HaueHHs (aKkTU4YHOI oTpuMaHoi iHpopmauii [12,c. 367].

Amnaniz HaykoBux MoHorpadpiunux Bujganb JI.M. Kapueepoi, II.A. Jlymincekoi, [.B.
TupiueBa, C.M. Craxiscbkoro, JI.JI. Yaamosoi ta iH. [18,¢.245]

Ha ixH10 MyMKYy, MpaBWIIBHO PO3IJISIAATH PE3YJIBTATH 3aCTOCYBAHHS TEXHIYHUX 3aCO0IB ]I
yac MPOBEJCHHS HETJTaCHUX CIITYUX (PO3IIYKOBUX) JiH, SIK 10JaTKOBHM 3aci0 ikcarii qoka3is, y
3B'SI3KY 3 UMM YHMHHE KpHUMIHAJIbHO IpOIeCyaIbHE 3aKOHO/ABCTBO 3000B'SI3y€ CIIUOT0 CKJIACTU
IIPOTOKOJI MPOBEJICHHS JaHUX cliquuX Ai. He3Baxarouu Ha Taky CKJIaJHY IPaBOBY MO3ULIIO JaH1
aBTOPH BBAXKAIOTh, IO 1HGOpPMAIlA, sSKa OTPMMaHa I Yac TPOBEACHHS HETVIACHUX CIIYUX
(pO3IIyKOBHX) /1 3THIIIAETHCS CAMOCTIMHHUM JKEPEIOM JI0Ka31B Ha PIBHI 3 MPOTOKOJIOM.

Buznauene Hamae miacTaBd 3pOOHWTH BINMOBIIHUM BHCHOBOK, IO, XO4Ya MPOTOKOJ 1 €
OCHOBHHUM 1 000B'SI3KOBUM 3ac000M (ikcarlii, aje 11e He 03Hayae, 0 MaTepiaiu, Kl OTpUMaHl y
pe3ynbTaTl 3aCTOCYBaHHS TEXHIYHHUX 3ac001B, HE MArOTh JIOKA30BOTO 3HAYEHHS, SKIIO BOHH
BU3HAYAIOTHCS TUIBKM 33 €IMHUM 3HAUYEHHSM MPOTOKOIY IPOBEAECHHS HErJacHoi Claiauoi
(po3u1ykoBoi) 11ii y pa3i 3aCTOCYBaHHS TEXHIYHUX 3acO0iB.

Kpim toro cmix 3Bepuyty yBary Ha cT. 40 KIIK Ykpainu, ne BkazaHo, mo ciuiguuii y pasi
HEMOJKJIUBOCTI CAMOCTIHHO MPOBOAMTU HErJIacH1 ciaifyl (Po3IIyKOBl) All, SIKI MAlOTh €JIE€MEHTH
ONEpPaTUBHO-PO3IIYKOBOI JISJIBHOCTI HAJa€ JOPYYEHHS OINEpaTUBHUM MIAPO3JUIaM 1 BOHU
CaMOCTIHHO MPOBOJIATH iX MPO L0 NOBUHHI CKJIACTU IPOTOKOJ 1 HAJATH MOTO CIIITIOMY.

B manomy paszi crmimuuii oTpumye ab0o pedoBi JoKazw, ab0 MOKYMEHTH. AHAJI3 JaHHUX
po3oikHOocTel HanaHo B KIIK Vkpainu. Ilo - nepiie, pedoBuMu JoKa3zaMu € MaTepiajabHi 00’ €KTH,
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K1 OyJIM 3HapSAASAM BUMHEHHS KPUMIHAJIBHOTO MPaBONOPYLIEHHS, 30eperiu Ha coOl Horo ciiau
ab0 MICTATH 1HIII B1IOMOCTI, SIKI MOXYTh OyTH BUKOPHCTaHI K J0Ka3 (pakTy yu 0OCTaBHH, IO
BCTAHOBJIIOIOTHCS IMiJI 9ac KPUMIHAJIBHOTO MPOBA/DKECHHS, B TOMY YHCII MPEAMETH, MO0 OYyiIu
00’€KTOM KpHUMIHAJIbHO MPOTUIPABHUX JIi{, I'POIi, IIHHOCTI Ta 1HIII pedi, Ha0yTi KpUMIHAIBHO
MPOTUIPABHUM [UIIXOM a00 OTpUMaHl IOPHUIAAYHOIO OCOOOI0 BHACHIJOK BYHMHEHHS
KPUMIHAJIBHOTO MPaBONOPYILIEHHS.

[To- npyre, JOKYMEHTOM € CIELIaIbHO CTBOPEHUH 3 MeETO 30epekeHHs 1Hdopmarii
MaTepiaJbHUN 00’€KT, SKUM MICTUTH 3a(iKCOBaHI 3a JOMNOMOIOI0 MUCHbMOBHMX 3HAKIB, 3BYKY,
300paKE€HHs TOILIO BIIOMOCTI, SIKI MOXYTh OyTH BUKOPHUCTaHI1 K J0Ka3 (akTy yu 0OCTaBUH, IO
BCTaHOBJIIOIOTHCS M1l Yac KPUMIHAIBHOTO MPOBAXKEHHS.

Jlo MOKyMEHTIB, 32 YMOBH HAasIBHOCT1 B HUX BIJIOMOCTEH HaJeKaTh:

— wMmartepianu (GoTo3HOMKH, 3BYKO3aIUCYy, BiA€O3anucy Ta IHIIl Hocli iHpopMauii (y ToMy uucii
€JIEKTPOHHI);

— Marepiaiy, OTPUMaHi BHACIIIOK 3IHCHEHHS M1 9YaC KPUMIHAJIBLHOTO TPOBAKEHHS 3aXO0/IIB,
nependavyeHuX YNHHUMHU MDKHAPOJHUMU JOTOBOPAMH, 3r0ly Ha 000B’A3KOBICTh SIKUX HaJaHO
BepxoBHotro Pagoro Ykpainu;

— CKJIQJIeHI TPOTOKOJIA MPOIECYaATbHUX M1 Ta MTOAATKUA J0 HHUX, a TAaKOX HOCII iH(popmartii, Ha
SKHUX 32 JOTIOMOT'0}0 TEXHIYHMX 3ac001B 3a(1KCOBAHO MpoIlecyalibH1 Iii;

— BHCHOBKH PEBI31i Ta aKTH MEPEBIPOK.

[IpoBoasun rpaHb MDK PEUOBHUM JOKAa30M 1 JOKYMEHTOM HEOOXIJHO CKa3aTu, IO [0
pEUOBHUX JOKa3iB BIJHOCATbCS ayAlo- Ta BiAeo3amucH, 3adiKcoBaHI HAa TEXHIYHOMY HOCII
iHpopMallii, B AKMX 3HANUILIO BIOOpaKeHHSI MO1sl KPUMIHAJIBLHOTO MPaBONOPYLICHHS.

Hampuknan, BcTaHoBi€Ha B TEBHOMY MICIII Kamepa CIIOCTEpPEeKEeHHS 3adikcyBana
¢parmenTtu nonaii. GaxkTuuHi gaHi, sKi Oyau 30epekeHi Ha Hocii iHpopMalii OyAyTh mpeIMeTomM
(haKTHYHOTO BCTAHOBJICHHS 0OCTaBUH KPUMIHAIHHOTO IIPABOMOPYIISHHS Ta IMiI03PIOBAHOTO.

3a pe3ynbTaraMu, siKi OyJu BCTAHOBJIEHI1 Y KPUMIHAIBHO MPOLIECYyaIbHOMY 3aKOHOJABCTBI,
JyMA€THCs, 10 "BCe BCTANIO HA CBOT MICIs” - ayio- Ta BiI€O3amuCH, SIKi CIA9M OTPUMAaB i1 9ac
MIPOBEJICHHS! HErJacHUX CIAIYUX (pO3LIYKOBHX) il € noJaTKaMu /10 MPOTOKONIY, a Marepiaiu,
OTpUMaHI 3 HIIUX JHKEPET € TOKYMEHTaMU.

OpHak, HayKa KpUMIHAJIBHOIO MPOLIECYAJIbHOTO NPaBa HE 3YNUHSETHCS HA LIbOMY, a Hajae
HOBY TOUKY 30pY 3 TUTaHb JJOKA30BOTO BU3HAYEHHS PE3YNIHTATIB 3aCTOCYBAHHS TEXHIYHUX 3aCO01B
MiJ] 9ac TOCYI0BOTO PO3CITiMyBaHHS.

B.M. Teprtumnuk, B.B. Hazapos, B.T. Tomin, B.1O. llleniteko, BBa)karoTh, 110 MaTepiaiu,
Kl OTpUMaHl y pe3yiabTaTli BTpPY4YaHHs Yy MpUBATHE CIUIKYBaHHS, a caMeé  BlJ€03alluc,
¢boTO310MKa, 3ByKO3aMKC Ta 1H. y pa3l NPOBEACHHS HETJIACHUX CIITYUX (PO3LIYKOBHUX) Al abo
OTIEPaTHBHO-PO3IITYKOBUX 3aX0/IB € aokasu [21; 22].

Mo>xnuBo BCl HAyKOB1 TOYKM 30py MalOTh IpaBO Ha ICHYBaHHS, ajlé Kpamky y Lii
TEOPETUYHOT TPOOJIEMHU CTABIIATH BUCHI KPUMIHATICTH.

H.I'. MyparoBa Bka3ye, 110 OTpuMaHa IHQOpMaIis MiJ 4yac ii 3HATTA 3 EJEKTPOHHUX
1HGOpMaLIHHUX CUCTEM, TPAHCIOPTHUX TEJIEKOMYHIKAI[IMHUX MEPEX Ta CKJIAaJaHHS MPOTOKOIY
MMOBUHHA TIPOUTH E€KCTIEPTHE NOCIDKEHHS. Y AaHOMY pasi ii DKepesioM € MOBa, 3 OJHOTO OOKY
0co0H, BIIHOCHO SIKOT IPOBOJMIIMCS HETJIACHI Cliyi (pO3LIyKOB1) Aiil, a 3 IHIIOIO BUIbHI 3pa3ku
MOBH Ta HOro mpoTtokoia aonuty. llpu npoMy ekcrepT moBHHEH OyTH BIEBHEHUH, 110 BUMOBA
TOTO YM IHIIOTO CJIOBA 3 TIEBHOIO IHTOHAIIIEIO, BUPA30M, aKI[EHTOM Ha MIACTAaBl YOTO BiH MOXE
CKJIaCTH BUCHOBOK, II0 MPAKTUYHO BUKJIIOYEHO MPHU MPOYMTAHHI 3alKcaHoi Ha mamip peui [9,c.

54].
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.M. JlykssinoBa, JI.JI. benoycoB nucanu, mo "HEPiIKO TEKCT MPOTOKOIY OLIBII Haramye
pAAM XBUJIENIOAIOHUX JIIHIN, HDK pAAKU TekeTy. KpiM HeMuHy4o10 BTpaTH 4acTUHHU 1H(OpMaIllii, B
LMX BUIAJIKaX BUHUKAE OOIPYHTOBAHUI CyMHIB Y JOCTOBIPHOCTI HAIIMCAHOTO, TaK SIK Oa)xaHHS 1
MO>KJIUBICTh IPOYUTAHHS TAKOTO MPOTOKOJY CBIIKOM ab0 MOHATUM ManoimoBipHa” [8, c. 98].

Hampuknan, ykpaiHChKi ClioBa MalOTh KUIbKa CMHUCJIOBHX 3HA4€Hb 1 MPH MPOYMTAHHI
PI3HUMH JIIOABMH OJHOTO 1 TOTO 3K CJOBa CEHC HMOr0 MOXE 3pPO3YyMITH KOXEH I0-CBOEMY.
[TuceMoBuil MaTepian clpUiiMaeTbcs MO-PI3HOMY 1 0cOOaMM B 3aJIEKHOCTI BI PIBHS PO3BUTKY,
IPaMOTHOCTI Ta POy JisIbHOCTI. YacTo MPOTOKOIMU CIITYMX 1 CYJOBHUX J1H MICTATH iH(OpMaIlito,
3amMcaHy 3 CIIB IHHIMX 0ci0 (SK IpaBWiIo, NMpH JOMMTI), aje He 3aBXJAU BOHA BIANOBIIAE
JIMCHOCTI, Tak sIK npu (ikcauii yacTuHa 1HQOpMAIl CIIOTBOPIOETHCS a00 30BCIM BTPAvya€ThCS.
Kpim TOro mpaktuka BCTaHOBMJIA Yy IPOTOKOJIAX CIIAYMX 1 CYAOBHUX Al CKOpOoYeHHs: "Micie
nmozii” 3aMmiCTh " BCTaHOBJICHHS (PaKTUYHUX JNaHMX ab0 JOKa3iB I 4Yac OTrJsAy MiCHs MOl
KPUMIHAJIBHOTO [TPaBONOPYILIEHHS" .

[Hakie kaxy4u - mpoOTOKOJI CTIT40T PO3IIYKOBOI, HETJIACHO1 CI1401 (pPO3IIYyKOBOI) Jii MOXKe
Oyru 0e3 TeXHIYHOro 3amucy, aje He HaBmaku. [IpoTtokon 30epirae cBoe icHyBaHHS 1 0e3
JOTIOBHIOIOUMX HOTO J0AATKIB, XO4ya Mporpae MHpu IbOMY B IOBHOTI, TOYHOCTI, HaOYHOCTI,
MEPEKOHIUBOCTI 1 TOX1JTUBOCTI.

[MutanHs: "Uu noTpibHO cKiIagaTH MPOTOKOJ CIIAYOT pO3LIYKOBOT i1, SIKIIO CI1AYMil MPOBIB
BIJICO3aIIUC MPOTOKOJY JOMUTY HIA03PIOBAHOrO, 1€ OTpUMaB (aKTHUYHI JaHHI  BUMHEHHS
KpUMIHAIBHOTO MpaBonopymeHHa?” Jlns cyny Oyne BaXIJIMBO O3HAWOMHUTHCS 3 MPOTOKOJIOM
BiJIe03anucy, o0 BCTAHOBUTH ICTUHY, a HE 3 MPOTOKOJIOM JIOTIUTY.

Hampukian, oOBuHyBaueHMI 3asgBUB Il Yac CYAOBOTO PO3TISLY, IO JO HBOTO 3 OOKY
ciiggoro Oya0 3acTOCOBAHO THUCK IIiJ] 4Yac IMPOBEIEHHS JONUTY Ha CTajll J10CYJOBOTO
npoBaukeHHs.  Cyln 03HaMOMUBIIMCH 3 HPOTOKOJOM Bif€O3alHUCy JOMHUTY Y IPUCYTHOCTI
3aXMCHUKA HE 3a/JI0BOJIbHUB KJIONOTAHHS OOBMHYBAUE€HOI'O IIOJO0 3aKPUTTA KPUMIHAIBHOTO
MIPOBAJKEHHSI.

KIIK Vkpainu BCTaHOBUB IOJIOKEHHS NMPOBEACHHS HEINIACHUX CILAYUX (PO3LIYKOBHX) Aii
IICJSI 10YaTKy OTPUMAaHHs 3asBU NP0 BUMHEHE KpHUMIHAJbHE MPaBONOpYUIEHHS Yy €AUHOMY
peecTpi AOCYI0BOTO po3ciiayBaHHs. OpHak, MpakTHKa MOCTIHHO Mae MPoOJIeMH, sIKi BHHUKAIOTh
y pa3l BUKOPUCTAHHS PE3YJIbTATIB OMEPATUBHO — PO3IIYKOBOI AISUIBHOCTI 3a ii MarepiajaMu.
OnepaTuBHi CIIBPOOITHUKY HAJAI0Th CIIJUOMY MaTepiaiu pe3ysbTaTiB IPOBEIEHHS ONEPATUBHO
— PO3IIYKOBHUX 3aXOMAIB IpH IOMY 30epiratouu ix KOHCHIPAaTUBHHUM XapakTep. Y JaHOMY pasi
1HIlIe 3HAUYEeHHs HaOyBa€ mpoueaypa 1 pe3yJibTaTU MPOBEIEHHS 3a3HAYEHUX 3aXO0/JlIB, HE3aJIEKHO
BiJl crI0cO0IB 1 3ac00iB iX (Qikcallii, 10 HIIOMY MPEACTABIAETHCS X 3HAUYEHHS 1 POJIb Y CHCTEMI
nmokasis [1; 2; 19; 22;].

3akoHOJaBEeIlb HE BKa3aB MEXaHI3My OTPHMMAaHHsS JaHUX MarepiajiiB CIiI4uM, [0 €
MPOrAJIMHOIO Y YUHHOMY 3aKOHOJaBCTBI.

B nanoMmy pa3i NpONOHYETbCS BCTAHOBUTU  IMPOLEAYPHUM MOPSIOK BUTPeOyBaHHS
JOKYMEHTIB, MaTepialliB 1 MPEAMETIB y ONEPAaTUBHUX MIAPO3JUIIB MiJ Yac MPOBEIEHHS CILAYUX
posmrykoBux Aii. [Tpu mpomy KIIK YVkpainu BcTaHOBUB, IO CIITYMI Ma€ MOBHOBAKCHHS HAJATH
JOpYUYEHHSI ONEPAaTUBHOMY CHIBPOOITHUKY MpPO MPOBEACHHS HEIJACHUX CIAYUX (PO3LIYKOBHX)
T,

Bucnoseox moinfirae B TOMY, IO 3aCTOCYBaHHS TEXHIYHHUX 3ac00iB y KpUMIHaJIbHOMY
MIPOBAJKEHHI M1 Yac MPOBEACHHS CIIIYMX PO3LIYKOBUX, HETJACHHUX CIAAYMX (PO3LIYKOBHUX) M1
€ BOXKJIMBUM criocoOoM (ikcanii GaKTUUHUX AAHUX SIK JI0Ka31B y KPUMIHAIBHOMY IPOBAKEHHI.
Buxopucranis pe3yibTaTiB IPOBEIEHHS ONEPATUBHO PO3LIYKOBOI MISJIBHOCTI IMOBUHHO OYyTH
HaIpaBJICHO HAa BUKOHAHHS 3aBJaHb KPUMIHAJIBHOTO MPOBAPKEHHS TaKUM YHMHOM, 1100 KOXKHUH,
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XTO BUMHUB KpUMIHAJIbHE [TPaBONOPYIIEHHS, OyB IPUTIATHYTUN 10 BIAMOBIJAIBHOCTI B MIpY CBOET
BHMHHU, KOJICH HEBUMHYBaTUN He OyB OOBMHyBaueHMH ab0 3acy/KeHUH, jkoAHA ocoba He Oyna
MiJjlaHa HEOOIPYHTOBAHOMY IpPOLECyalbHOMY HpUMYCYy 1 100 [0 KOXHOTO Y4acHHUKaA
KpUMIHAJIBHOTO MPOBAKEHHs OyJia 3aCTOCOBaHA HAJIEXKHA IIPaBOBa MPOLEAYpa.
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ELEMENTS COVERT INVESTIGATON (SEARCH) ACTION IN CRIMINAL
PROCEEDINGS

S. SLINKO

Urgency. The new Criminal Procedure Code of Ukraine (PDA), adopted in 2012, proposed
new disclosure items circumstances of the criminal offense through covert investigative
(detective) actions by individual application forms and methods of operational activities in
criminal proceedings. Strengthening the law on the establishment of the person who committed
the criminal offense of evidence as evidence comes from the conceptual framework to combat
criminal crime.

According to the statistics of the Ministry of Internal Affairs of Ukraine, today criminal
structures are combined to create transnational, corrupt forms that are beginning to resist the state.
Disclosure of organized crime is not always possible with only one criminal procedure law, the
necessary coordination and search for new theoretical and practical implementation of the
provisions of law, the relationship of operational and procedural forms and methods.

Theoretical development of operational activities and its use in criminal proceedings have
been examined by a number of scientists Criminal Procedure cycle. It should be noted that in early
1922 MP Tepnin theoretical basis that the investigator should conduct investigative actions led by
the units. Investigator in obtaining timely information should consolidate its procedural and ensure
disclosure of a criminal offense [20, p. 67-69].

SY Rozenblit in 1940 supported this view in his monograph "Inquiry into the Red Army" gave
new elements of operational activities in procedural investigative activities [11, p. 21].

However, the theoretical justification mechanism for covert investigative (detective) action
in criminal proceedings, the investigator was not subject to review. First, the operational-search
activity was characterized only operational units, with experience, procurement, materials for the
application of relatively rapid development of suspects who committed a criminal offense.
Second, the criminal proceedings to 2012 was conducted by an investigator, it ruled the principles
of competition, transparency and discretionary. The investigator had access to the available
materials in the units did not know how to conduct operational development as preparing
documents for covert surveillance and others.

In the short term, which can be considered after the entry into force of the new Code of
Ukraine, the investigator must learn the basic provisions of operative investigation activities and
apply them in practice.

We need to define the mechanism of action of operational activities in criminal proceedings
investigator shall conduct a particular covert investigative (detective) activity during exposure a
person has committed a criminal offense. In this case it is necessary to combine the publicity the
investigation and search operations and covert investigative (detective) actions during their
execution.

Some theoretical developments using forms, methods of operative - search activity,
checking operational information and procedural consolidation as evidence, the use of due process
procedures investigated A.M. Bandurko D.I. Bednyakovym, R.S. Belkinym, N.V. Zhohinym,
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A.V. Gorbachev, A. Larin, ILN. Luzhinym, A.G. Matusovskij, S.S. Ovchinskym, M.A.
Pohoretsky, V.M. Sawicki, AA Chuvilevym et al. [1; 2; 3; 6; 7; 10; 22]

However, domestic jurisprudence carefully, existing scientific studies, investigated the
problem of using operative - search activity in criminal proceedings. The vast majority of
scientific work does not take into account the specific requirements dictated by trends that have
occurred due to changes in national legislation.

PDAs Ukraine Chapter 21 stipulates that the criminal investigative search actions can be
applied hardware and how to identify, capture and removal of traces of a criminal offense and
evidence.

Thus, in criminal proceedings can be considered secret of investigation (search) action only
by fixing the actual data that indicate the person who has committed a criminal offense and
determination of evidentiary value of the results of the ninth.

Classic procedural literature and its representatives A.Y. Levin, [. Foynytskyy,
M.S. Strogovich, O.M. Larin and others. argued that the results of the use of undercover
investigators (search) action in criminal proceedings have evidentiary value. They only help to
properly assess the facts recorded in the minutes [5, p. 123; 7, pp. 187].

A somewhat different view is held by JG Kornuhov, AR Ratinov, MP Yablokov et al. fixing
material obtained during the undercover investigation (search) action, seen as a source of evidence
of a single, indivisible with protocol [16, p. 86; 17, pp. 34; 14, pp. 166].

A more radical view on this issue on an independent evidentiary value determined
E.R. Rosinskaya. She said that during the undercover investigation (search) action investigator has
the authority to obtain information from telecommunication networks by interception of electronic
information systems. The evidence as evidence must be attached to the minutes. In this case, these
materials meet Symptoms "other documents" that certainly increases the actual probative value of
the information obtained [12, p. 367].

Analysis of scientific monographs L.M. Karneevoyi, P.A. Lupinskoyi, I.V. Tyricheva,
S.M. Stahivskoho, L.D. Udalov and others. [18, P.245]

In their view, properly review the use of technology during the undercover investigation
(search) acts as an additional means of fixation of evidence, and therefore the current criminal
procedure legislation requires the investigator to make a record of these investigations. Despite the
complex legal position data the authors believe that the information obtained during the
undercover investigation (search) Action is an independent source of evidence at the protocol.

Defined gives grounds to make an opinion that although the protocol is the main and
essential means of fixing, but that does not mean that the material obtained as a result of use of
technology, have probative value if they are identified only by a single value report of tacit
investigative (detective) action in case of technical equipment.

Also should pay attention to art. 40 Code of Ukraine, indicating that the investigator failing
to conduct covert investigators (ODA) activities that have elements of operational activities
provides instructions and operating units they hold their own what should file a report and submit
it to the investigator.

In this case the investigator receives or evidence or documents. Analysis of the data given
the differences in the CCP Ukraine. In - the first material evidence is material objects that have
been an instrument criminal offense, retained traces or contain other information that may be used
as evidence of facts or circumstances established during criminal proceedings, including objects
which were the subject of criminal illegal acts, money, valuables and other items acquired by
criminal illegal or legal entity obtained as a result of committing a criminal offense.
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Second, the document is specifically created to store information material object that
contains recorded using written symbols, sounds, pictures, etc. information that can be used as
evidence of facts or circumstances established during criminal proceedings.

The documents, provided that they have information includes:

- Materials photography, audio, video and other media (including electronic);

- Contributions received as a result of the criminal proceedings measures provided for
effective international agreements ratified by the Verkhovna Rada of Ukraine;

- Protocols drawn up proceedings and their annexes and media, which by technical means
recorded proceedings;

- Findings of audit and inspection acts.

Making the distinction between material evidence and documents necessary to say that the
physical evidence include audio and video recordings, recorded at the technical media, which is
reflected in the event of a criminal offense.

For example, set a specific location surveillance camera recorded the fragments event. The
actual data that was stored on the storage media will be subject to an actual examination of the
circumstances of the offense and the criminal suspect.

According to the results, which were established in the criminal procedural law, it seems
that "everything fell into place" - audio and video, which investigator received during the
undercover investigation (search) actions annexed to the minutes, and contributions received from
other sources are documents.

However, the science of criminal procedural law does not stop there, and provides a new
angle on evidentiary determination results of the use of means during the preliminary
investigation.

V.M. Tertyshnyk, V.V. Nazarov, V.T. Tomin, V.Y. Shepitko believe that the material that
resulted from the privacy of communication, such as video, photography, audio and others. in the
case of an undercover investigation (search) actions or search operations is evidence [21; 22].

Maybe all the scientific point of view have their place, but an end to this theoretical problem
put scientists criminologists.

N.G. Muratov indicates that the information when it is taken out of electronic information
systems, transport and telecom networks the protocol should undergo expert study. In this case it
is the source language, on the one hand of the person, which conducted undercover investigators
(ODA) activities and other free samples of language and his interrogation report. The expert must
be sure that the pronunciation of a word with a certain intonation, expression, focus on what basis
he could reach a conclusion that is virtually impossible when reading recorded on paper things [9,
p. 54].

.M. Lukyanov, L.D. Belousov wrote that "often the protocol into a series of wavy lines
reminiscent than lines of text. Apart from the inevitable loss of information in these cases there is
a reasonable doubt the veracity written, as the desire and the ability to read such a protocol is
unlikely witness or concepts "[8, p. 98].

For example, Ukrainian words have multiple meanings and with different people reading the
same words can understand the meaning of his own way. Written material is perceived differently
and people depending on the level of development, literacy and occupation. Most protocols of
investigative and judicial actions contain information recorded words of others (usually during
interrogation), but it is not always true, since the fixing of the information is distorted or
completely lost. Also established practice in records of investigative and judicial actions
abbreviation "scene" instead of "the establishment of evidence or evidence during the inspection
of the scene of a criminal offense."
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In other words - the report of the investigative detective, tacit investigative (detective)
actions can be no technical record, but not vice versa. Log stores exist without its complementary
applications, while playing with a completeness, accuracy, clarity, credibility and clarity.

Question: "Do I need to make investigative protocol investigative action if the investigator
conducted the interrogation of a suspect video, where he received actual data criminal offense?"
For the court will be important to read the video protocol to establish the truth, not with the
interrogation.

For example, the defendant said during the trial that to the investigators applied pressure
during interrogation in pre-trial proceedings. The court reviewing the protocol video interrogation
in the presence of counsel granted the defendant to close criminal proceedings.

Ukraine CCP established position of covert investigation (search) operations after the receipt
of an application for a criminal offense committed in the Unified Register of pre-trial
investigation. However, the practice of constantly having problems that arise when using the
results of operative - search activity on its materials. Operational staff provide investigative
material results of operative - search activities while maintaining their secret nature. In this case,
another important procedure and the results of these activities, regardless of the ways and means
of fixation, represented by different values and their role in the proofof[1, 2; 19; 22;].

The legislator does not have a mechanism for obtaining these materials investigators that
there are gaps in the current legislation.

In this case, proposed to establish a procedural order requesting documents, materials and
objects in the units during the investigation and search operations. This Code of Ukraine
established that the investigator has the authority to give orders operational staff to conduct covert
investigation (search) action.

The conclusion is that the use of technology in criminal proceedings during the investigative
detective, undercover investigators (search) action is an important way to fix the actual data as
evidence in criminal proceedings. Using the results of operational investigative activities should
be directed to meet the objectives of the criminal proceedings so that everyone who has committed
a criminal offense was prosecuted as guilty, no innocent has not been accused or convicted, no one
had been subjected to unwarranted procedural compulsion and that each party to the criminal
proceedings was applied due process.
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