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HE3AJIEXXHICTH CJITUOTIO: 3ACAJIA-MPIA TA if MIMIKPIS

VY crarTi po3KpUBAIOTHCS MPOOJIEMH YIOCKOHAJICHHS CTaTyCy CIIAYOro Ta ONTHMI3allii
OprasiB JJOCYA0OBOIO po3ciityBaHHs 3 ypaxyBaHHsM 1ii HoBoro KIIK Vkpainu Ta 3akoHOaBCTBa
PO CJIII41 OpPTraHu.

Knrwouoei cnosa: cminacTBo, CHIMUUMN, CIIIU1 OPTaHd, HE3AJIEKHICTh CI1AYOTO.

Ilocmanoseka naykoeoi npoonemu ma it 3HaueHHA. 3a0€3NI€UEHHS HE3AIEKHOCTI,
00’€KTUBHOCTI Ta HEYNEpPEeIKEHOCT! CIiAY0r0, CTBOPEHHS HAAIMHUX rapaHTid HOro HajexHOI
JISUIBHOCTI Ma€ BaYKJIMBE 3HAUEHHS Ul BUPIIIEHHS MPOOJEeMHU BCTAHOBJIEHHS ICTUHU Ta 3aXUCTY
paB 1 cBOOO/ JIIOJIMHU B KpUMIHAJIBHOMY IpOLEC], 3/IIICHEHHS paBocy s B uiiomy. Ciaiguuit —
JIOJMHA, SKa ICTUHY IIyKae, Ta BIJ HEi HEpiAKo 1 cTpaxkjaae. SIK MOBUTHCS B HApPOJIHOMY
npuciiB’i: «CBITOY ICTUHU YacTO OOIMIKae PyKy TOTO, XTO Horo Hece». CTBOpEHHS HOBUX OLIbIII
JI€3AaTHUX CIIJUYUX OpraHiB MoTpedye KOMIUIEKCHOTO aHaji3y Kpi3b HOpU3My KOHLENIii
3a0e3MeueHHs He3aIeKHOCTI CAII40T0.

Axmyanwvnicmos npoonemu.  Cnpobu BinokpemiyieHHs (YHKIII pPO3CIiyBaHHS Bij
aJMIHICTPaTUBHOI BJaJu Ta 3MIIHEHHS HE3aJEKHOCTI CIIIYOr0 CIOCTEpIrajJuch Ha pPI3HUX
ICTOpUYHHUX TepeHax pO3BUTKY IIpaBa, aje 3/IICHIOBAIMCH HEJIErKo 1 HE 3aBEpLIMIKCH
po3B'sa3aHHIM Ipobaemu 1o KiHus. [lononannsa kopynuii B KpaiHi noTpedye OUIbII aKTUBHUX i
CIITYUX MIAPO3JAUTIB, A 4YOTrO HOTPIOHO 3a0e3MEeYuTH iX HE3AIEKHICTh BiJl YMHOBHHKIB SIK
BHKOHABYOI, TaK 1 3aKOHOJaBYO1 Ta CYAOBOI I'JIKU BJIA]IH.

AHaniz ocmanHix HayKosux 00C1ioxcens i3 yiei npoodiemu TIOKazye Ha 0araTto MpoTraiuH
B 3aKOHOJABCTBI Ta «OUTMX IJISIM» IpOLECyalIbHOT HAYKH, a ICHYI0Ul MyOuikalii He BU4EpPIYyIOTh
BCIO CKJAJHy MpoOiieMy, a MIIBUIIE YTBOPIOIOTH (yHAAMEHTAIbHY 0a3zy sl ii mOJalbIIOro
nociipkeHHs [2-19].
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Buenumu-topuctamMyu  BHCIIOBJIEHI TPOMO3UINT Ta c)OPMYyIbOBaHI MPOEKTH IIOJ0
pedopMyBaHHS CHIAYUX MIAPO3/UIIB, HAIPUKIAJ, 00'€lHaHHS BCIX CIITYMX MIAPO3AUIIB y OJIHE
BIJIOMCTBO, SIK€ IPONOHYIOTh IMEHYBaTHU abo0 CIITYUM KOMITETOM, a0 AeprKaBHUM areHTCTBOM
po3ciigyBanb Towo. L{i mpomno3uiii BUHUKaIOTh B 3B'SI3KY 3 peasibHO ICHYIOUMMH MpoOieMaMH B
JISUTBHOCTI CIIIUUX HIAPO3UTIB. AJle BI30K, SIK TOBOPUTHCS 1€ M JOC1 TaM.

Memoro oanoi po6omu € BU3HaYCHHS] OCHOBHHUX JITOPUTMIB MOAAJBIIONO peOpMyBaHHS
oprasizaiiii po3ciiyBaHHS Ta YAOCKOHAJIEHHS CTaTyCy CIIUUX.

Buknaodenna ocnoenozo mamepiany i O0OIPYHMYBAHHA OMPUMAHUX PeE3YIbMAMIE
00Ci0MHCEeHHA.

Peanizanis imeii mpaBoBoi JepxaBu B cdepl NpaBOCYAJs ChOTOJHI BUMAara€e 4YiTKOTO
po3noJlly Biagu (3aKOHOJAaB4a, BUKOHAaBYa, CYA0BA), HEYXWJIBHOIO JOTPUMAHHS MPUHIUIIB
00'€eKTMBHOCTI, HEYIEPEHKEHOCTI, MPOIECYyabHOI CaMOCTIHHOCTI 1 HE3aJeXHOCTI CIIIYOTO.
PoscminyBanns € onHiero 3 popM aepkaBHOI AIbHOCTIL. L AisUTBHICTS HE MOKE BITHOCUTHCH 0
BUKOHaBUYOi Biagu. BoHa HampaBieHa Ha BCTaHOBJEHHS ICTUHH B cdepl CyIOYMHCTBA,
HEPO3pPUBHO TOB'sI3aHa 3 MPABOCYAISIM 1 MISUIBHICTIO CYIOBO1 BlIagu. 3 1HIIOTO OOKy, Taka
JISUIbHICTh HOCHUTH XapaKTep MPaBOOXOPOHHOI AISUIBHOCTI MeTa SKOi — 3aXHCT IpaB 1 cBOOOL
JIIOJIMHU, 3a0€3MeueHHs IPaBOCy sl Ta BEPXOBEHCTBA 3aKOHY.

HesBaxkatoun Ha BCIO MpuBAaOIMBICTH 1 KPacoTy KJIACHYHOI MOJIEJI PO3MOJUTY BIagd HA
3aKOHO/IaBYY, BUKOHABYY 1 CYZIOBY B PEAIBHOCTI1 CbOTOJICHHS ICHYE, & OT)KE MAa€ OTPUMATH UITKY
KOHLIENITyallbHY pO3poOKYy 1 3aKOHOJaBYE BHM3HAUEHHS IPaBOOXOpOHHA Biajga. Taka Biaja
3/IIACHIOETHCS IIUI0I0 HU3KOK0 MPAaBOOXOPOHHUX OPTaHiB cepell AIKUX 1 CIIiI4l OpraHu.

Hosum KIIK Vkpainu nepeadaueHo po3ciiayBaHHS psiy MOCAJ0BUX 3JIOYWHIB HOBUM
ciiguumM opraHoM - JlepxaBHuM Oropo po3sciinyBanb ([BP), ciiquum opraHoM sikuit J10ci iCHY€
noku 1o Tuibku 3a Ha3zBoro B TekcTi KIIK VYkpainu, a ¢aktuyHO 10CI 11e HE CTBOPEHUM, HE
pO3po0JIeHN HABITh CaM 3aKOH MPO JAaHWM CIITYUNA OpraH, Xo4a KOHIICTIS HOTO MIsITBHOCTI
aKTUBHO OOTrOBOPIOBAJach BUEHUMH OUTBIN HDK Aecsatupiuaus [8, c. 7; 14, c. 114-117]. Oynkmil
JlepxaBHOTO OIOpO poO3CiHiyBaHb THUMYAcOBO IPOJOBXKYE BHUKOHYBATHU IPOKyparypa, sfKa 3a
Konctutyiiero Ykpainu Ha ChOTOJIHI HE Ma€ B CBOEMY aKTHB1 (PYHKIIIT po3CiiyBaHHs B3araii, a
CBOIO CIIIYy JISUIbHICTh Oa3zye Juile Ha MepexigHuxX MnojoxkeHHsx KoncruTyuii Ta HOBOTO
3akony mpo Ilpokyparypy. @PakTUUHO Ha CHOTOAHI PO3CIITYBAaHHS 3JOYHHIB BYMHEHHUX
CIIy)k00BUMU 0co0aMH, 5IKI 3aiiMaloTh OCOOJIMBO BIJMOBiJAIbHE CTAHOBHUIIE «3aBUCIO» MDK
KOMIIETEHI[I€}0 OpraHy, SIKOTO 1€ HE CTBOPEHO, 1 MiAPO3AUTY SKMM HAXOJUThCS B CTaHl
«TUMYacOBOI0 ICHYBaHHS», @ TOYHILIE JIKBIAALil. 3po3yMmuIo, 110 OYIKYBaTH €(PEeKTUBHOI poOOTH
BIJI TAKOT «TUMYACOBOCTI» BaXXKO.

Pimennss mnpo mo30aBieHHs MPOKypaTypu (yHKIII poO3CiigyBaHHs B3arajli HE HOCSTh
KOHCTPYKTUBHOCTI, aJUKe, 3 OJHOT0 OOKy, 3a 3aKOHOM IPOKYpOp MOX€ HNPUUHSATU OyIb-SIKY
CIpaBy JI0 CBOTO MPOBAHKEHHS, 10 BiH 1 3MYIIEHUH Oy/ie pOOUTH BIAHOCHO 3JI0YMHIB, SIKI CKOEH1
IpaliBHUKaMU IIPAaBOOXOPOHHUX OPraHiB, a L€ 3HOBY, TaK UM 1HAKIIE, IPU3BE/E A0 BIIPOKEHHS
¢byHKIIT po3ciigyBaHHs. 3 iHIIOro 60Ky, mpokypop 3a HoBuM KIIK Ykpainu He mpocto 31iicHIOE
Harjig[ 3a 3aKOHHICTIO pO3CIiAYyBaHHS, a peaji3ye Takuil Harjs] MHUIIXOM «KEpIBHHUIITBA
ciuigctBom». ToOGTO Ha JaHMil yac peaji3oBaHa  CIIOTBOPEHA KOHIEMI — «IIPOKypaTypi
poO3cCiIiyBaTl KpUMiHaJIbHI PAaBONOPYLIEHHS! HE MOXHA, @ KEPYBAaTH CIIIZCTBOM — X04 XJ1100M He
roayiy». Ha nam norusin, npu ['enepanpHiil npokypatypi YKpaiHu ciliJi CTBOPUTH OCOOOBE Ciimue
areHTCTBO, 3 FAPaHTIIMU 3aXUCTy Ha 3pa30K IHCTUTYTY oMOaycMeHa B IlBemwii.

HemonaBuo 3akonom Ykpainu «IIpo Harlonansae antukopyniiiine 0ropo Ykpainu»[l1]
nependavyaeTbCsl CTBOPEHHS 1€ OJHOIO0 HOBOIO Ciigyoro opra"y - HaiioHansHOTO
AHTUKOPYMIIMHOTO Oopo VYKpaiHu, Ha SKAW TOKIAJAAETHCS TIOTIEPEIKEHHS, BHIBJICHHS,
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MPUIMHEHHS, PO3CIIyBaHHS Ta PO3KPUTTS KOPYHIIIHUX MPaBONOPYIIEHb, SIKI BUNHEH1 BULTUMU
MOCaIOBUMU  0CcO0aMM, YMOBHOBO)KEHMMHU Ha BUKOHAHHS (YHKIIM aepkaBu abo MICHEBOTO
CaMOBPsIIyBaHHsI, Ta CTAHOBJISATH 3arpO3y HalllOHAIbHINA Oe3merrl.

[lepenbauuBiiv mpaBuia MIACTIAHOCTI, Ta CKAaCOBYIOUM (YHKIIIO PO3CIiAyBaHHS
MPOKypaTypH, 3aKOH TaK YITKO 1 HE BU3HAYMB, KWW K€ CIIMYUNA OpraH Mae 3AIHCHIOBATH
pO3CIiAyBaHHS  3JIOYMHIB,  BIJHECEHHUX JO  MmACHIAHOCTI  chmimunx  HamionambHOTO
AHTUKOPYMIIHHOTO Oropo YKpaiHW, JOKA TaKWW CIIIYUN OpraH HE NPHUCTYNUTb OO0 CBOEI
nisuibHOCT1. @aKTUYHO BHIIII OCAZ0B1 0COOU JIepKaBU 3IUIIMINCH HE TUIBKH HEJOTOPKAHHUMH,
a ¥ ONMMHMINCH «B 30H1 HEAOCSHKHOCTDY IS CIIIUHUX.

Ha nanuit yac, 3akoHoM nependadeHo (YHKI[IOHYBAaHHS TaKuX CIAYUX OpraHiB: Ciiayl
OpraHiB BHYTPIIIHIX CIIpaB; CJI1I4i OpraHiB OE3MeKHu; CIIA4l OPTaHiB, M0 3IMCHIOIOTH KOHTPOJb
3a JO0Jep>KaHHSAM IOJAaTKOBOTO 3aKOHOJABCTBA; CI1I4l OPraHiB JEPKAaBHOTO OIOpO pO3CIIiayBaHb;
ciigui HanioHanbHOro aHTUKOPYNIIHHOTO 010po YKpaiHU.

3ayBaXMMO, 110 HASBHICTh pPO3TrajlyXeHOi CHUCTEMHU CIIAYUX MIAPO3AUIIB Yy PIZHUX
BIJOMCTBaX T€X Ma€ CBOI IlepeBary, 3a yMOBHU 1110 MK HUMH € NI€BHA KOHKYPEHLIs (KOHKYPEHIIIs
— JBUTYH MPOTPECY), sIKa MOXKE JIOTIOBHIOBATUCh B3a€EMOKOHTPOJIEM Ta B3a€EMOJONOMOrow. Taka
MOJeNb MOXe OyTu OUIbLI THYYKINIOK 32 YMOBU PO3YMHOIO il 3aCTOCYBAaHHSI 1 MOXE CTaTH
MIPOTUBArol0 BiJl TOTAJITAPHOCTI, 332 YMOBM YITKOTO BU3HAUYEHHS MOBHOB&KEHb 1 rapaHTid ix
3/1IHCHEHHS.

Ha nam norusiz, 1OIUIbHO BCTAHOBUTH 10 ciaifuyuMu HaiioHanbHOro aHTHUKOPYILIHHOTO
O0ropo YKpaiHu po3CIiayrOThCA yC1 BU3HAYCHI B 3aKOHI KOPYMIIHHI 37T0YMHH, a TaKOXX 3JI0YHMHU
IPOTU BJIACHOCTI, OCOOJIMBO TSDKKI 3JIOYMHM, Ta IHOB’S3aHI 3 HHUMHU IHIII KPUMIHAJIbHI
MIPaBOIOPYILEHHS, K1 BUNHEHI BULTUMU IIOCAJTOBUMHU 0COOaMH JI€P>KABH.

B pa3i ctBopeHHS nepkaBHOTO OOpO pO3CIiAYyBaHb, 10 iX MIACTIAHOCTI CIIIT BIIHECTH yC1
CIpaBH BIIHECEH1 CHOTOAHI MO MIACTIAHOCTI CIig4l OpraHiB, IO 3IIMCHIOIOTH KOHTPOJIb 3a
NOJIep’)KaHHSAM TOJAaTKOBOIO 3aKOHOJABCTBA, ()aKTUYHO OO0’€AHABIIM 11 JIBa CIIA4l OPraHu.
JIOIITbHO BIIHECTH JI0 MIACIITHOCTI JAHOTO OpPraHy yCi 3JTI0YHHH, IO 3/IHCHIOIOTHCS MOCATOBUMHU
ocobamMM, a TaKOoX EKOHOMIYHI 3JIOYMHM, IO BUMHSIOTHCS OPraHi30BaHUMH 3JIOUMHHUMU
YIPYyIyBaHHSAMU 1 KpUMIHAJIbHI [pPaBONOpPYLIEHHS Yy cdepl AOTPpUMAHHS I[0JATKOBOIO
3aKOHOJIaBCTBA.

He MoxHa He 3a3HauMTH, 110 NMEBHUM KPOKOM BIIEpE], 1100 3MIIHEHHS CTarycy Ta
rapadTid JSUIBHOCTI CAIAYUX JAHOTO BIOMCTBA CTajo TMOJOXKEHHS CT. 6 JaHOTO 3aKOHY MpO Te,
o0 KepiBHUUTBO JisuibHICTIO HamionanbHoro Owopo 37iiicHioe Horo Jlupekrtop, sKuit
MIPU3HAYAETHCA Ha IOCaJy CTPOKOM Ha CIM poKiB 3a 3rojoto BepxoBHoi Pagu VYkpainu Ta
3BUIbHAETHCS 3 mocaau [IpesuaeHtoMm VYkpaiHu, a TakoK KOHKYPCHUM HOPSAKOM Mig0opy Ta
MPU3HAYEHHSI CIITYUX KaJpiB, COLIAIBHUMH 1 HOBUMU OUIBII IIMPOKUMH [IPABOBUMHU T'apaHTISIMU
IX IISIIBHOCTI.

Mbik TuUM, BUKIIMKAE 3aHETNIOKOEHHS HajaHHs BepxoBHii Pazal nmpaBa BUCIOBUTH HENOBIPY
Hupextopy HamionaneHoro Oropo, MmO Mae HACIIAKOM HWOro BIACTaBKY 3 mocamu. J[lane
MOJIOKEHHST Y)K€ OTpUMallo KPUTHKY 3 OOKY 3HAa4HOi KUIBKOCT1 JENyTaTiB NpU OOroBOpPEHHI
camMoro 3aKOHOIPOEKTYy. BBaxaemo, 00 yka3zaHi NoBHOBakeHHs BepxoBHoi Pagu Tadth
MO>KJIMBOCT1 THCKY Ha CJIiICTBO, a OT)KE€ HENPUNHATHI B Cy4aCHHX YMOBax OOpaHOro Kypcy Ha
nojoJianHg Kopymiii. OdeBUAHO, MO Ciaiadi Oyab-sIKOTO BITOMCTBA, a TUM OUIbIIE CITimyl
AHTUKOPYMIIIHHOTO OIOpPO MalTh OyTH sKOMOTa OUIbII HE3aJeKHUMH SK Bl YWHOBHHKIB
BMKOHABUOI TaK 1 3aKOHOJaBYOi BJIa/IH.

3 ormsgAay Ha cKa3zaHe, OUTbII JopedHo Oyino O mependadyuTH MOKIMBICTH B1ICTaBKU
Hupekropa HaiioHaibHOro aHTUKOPYMIIIHHOTO OI0pPO HE B MOPSIIKY BHUCIOBJIEHOI HOMY HEOBIpH
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y criHax BepxoBHoi Pagu (migcraBu sikoi J1OCI YITKO HE MPOIMCaHI), a B MOPSAIKY MPOLETypH
iMIIiuMeHTy, sk 1e nepeadadyeno B CIHIA BimHOCHO reHepanbHOro atopHer. Camy mpouenypy
IMIOIYMEHTY JIOIUIbHO MepeadaunuTy B 1aBHO OYIKyBaHOMY 3akoHi IIpo iMIiuMeHT, Ta BUSHAUUTH
il SIK €eIuMHy MpoLEenypy BIACTAaBKM TaKuX BUIIUX HocanoBux ocid Bix Ilpesunenra Ykpainu ao
I'enepanbHoro npokypopa Ykpainu 1 Jlupexropa HarionanbHOro aHTUKOPYMIIHHOTO OI0PO.

Ta 3HOBY X TakM BUHUKA€ MUTAHHS — a YUM TIpIIl KEPIBHUKU HIIUX CIAITYUX M1IPO3ALTIB,
1 YM HEe MOTPIOHO 3MIITHUTH 1X HE3aJIeKHICTh, HA 3pa30K Ti€l, AKa nmependadeHa moao Jdupexropa
HarmionansHOTO aHTUKOPYIIIIMHOTO OFOPO.

KepiBHuK Oyb-SKOr0 CIIAYOTO MiAPO3/LTY, Ha HAll OIS, Ma€e MPU3HAYaTHCh Ha CBOIO
nocany Ilpesunentom VYkpainu 3a 3rojgoro 3 BepxoBHorw Panmoro Vkpainu. [Ipusnauenss i
3BUIBHEHHS 3 MOCaay CIIIUOro Mae 3JiiicHIOBaTuCh YKa3oM llpesunenta YkpaiHu 3a moJaHHAM
HayaJlbHUKA CJIIIYOTO KOMITETY, Y3ro/UKeHOMY 3 ['‘eHepalibHUM HpoKypopoM VYKpaiHH 1
YOBHOBa)XE€HUM 3 IIpaB JIIOJUHU.

Heo0xinHO ynocKoOHaIIOBaTH YMOBH JISJIBHOCTI 1 FapaHTii MPOIeCyaIbHOI CAMOCTIMHOCTI
Ta HE3AIEKHOCTI CI1AYO0rO0.

[IpusHadeHHss ¥ 3BUIBHEHHS 3 TMOCAaU CIITYOTO Ma€ 3IHCHIOBATHUCH B TOPANKY, SKUAN
MIHIMI3YBaB O MOXJIMBICTh THUCKY 1 BIUIUBY Ha HbOTO, OUIBIIOI0 MIpPOIO 3abe3neuyBaB Ou HOTro
HE3aJIeKHICTb.

3azHaunmo, mo 3rigHo [lomokenHs mpo cynoBi ycranoBu Bing 20 nmcromama 1864 p.
BUMOTH JI0 CIITYUX (AaKTUYHO OYynIM TakKUMHU XK, K 1 A0 cyaaiB. 3okpema, B cT. 202 1poro
YHIKaJIbHOTO 3aKOHOJIAaBYOTO aKTy 4aciB CyIOBO-IIPaBOBOi peopMHU AEB’ATHAIUATOrO CTOJITTS
3a3HayajoCh, LI0 MOCAAy CYAOBHX CIITYMX «MOIJIM 3aiiMaTu ocoOu, SKI Majlu aTecTaTh
YHIBEPCUTETY YH IHIIUX BUIIUX HABYAIBHUX 3aKJIAJIB MPO 3aKIHUYCHHS KYpCY IOPUINYHUX HAYK
a00 K1 BUTPUMAJIH ICTIMT 3 IIUX HAayK», a B cT. 205 [lomokeHHsT BW3HAYAIOCh, IO KaHAWAAT Ha
[ocaay CJII4Oro MOBMHEH MATH 1€ W MPAKTUYHUI CTaX HE MEHILIE YOTHUPhOX POKIB poOOTH mpu
MPOKYPOPCHKOMY BITOMCTBI Ta 3100yB 3HAHHS 1 JOCBI pOOOTH y Ciriadiid yactuHi. Y cT. 212, 215
[Tonoxennst mpo cyznosi ycraHoBu Bin 20 nucromaga 1864 p. cTBepAKyBajloCh, LIO CIIT41
MPU3HAYAIUCh HA TOCaay HAWBHINOK B0 (IMIEPATOPCHKOIO BEJIMYHICTIO) 3a TMOJaHHSIM
Minictpa rocTuilii. 3a HassBHOCTI NEBHUX HEAOJIKIB Taka CHCTEMa MPU3HAYCHHS 1 3BUIbHECHHS
CJITYMX HaJaBayia iM OUTBIITY HE3aJeKHICTh Bl BUKOHABYOI M 1HIIMX TUIOK BJIaJIH, BIJ MICIICBUX
MOJIIEHCHKUX Ta THITMX YHHOBHHUKIB.

VY nonepeaHix myOmikanisix MU IPONOHYBAJIM HaJaTH CIIAYOMY CTaTyC HEJOTOPKAHHOCTI
[14, C. 114-117; 17, c. 38-44; 18, c. 17]. BucnoBneHi nmpomno3uilii 3aIUIIAIOTHCS 1€ OUTBII
aKTyaJIbHUMU 1 CBOTOJHI, OCKUIbKM pedopMa 3aKOHOJABCTBA  WLIOJIO CTATyCy CI1IYOTO
(YHKIIIOHYE B 3BOPOTHOMY HAIPSIMKY.

3rigHo 3 mairounM 3akoHoAaBcTBOM (cT. 39 KIIK Ykpainm) kepiBHUK OpraHy JA0CYIOBOTO
PO3CIiyBaHHS MPaBi AaBaTH CI1AYOMY MMCbMOBI BKa31BKH, sIKi € 00OB'I3KOBUMHU JUIsl BUKOHAHHSI.
Mix tuMm, 3rigHo 4. 4 cT. 40 KIIK Ykpainu, «caigauit 3000B’s13aHII BUKOHYBATH JIOPYYCHHS Ta
BKa3iBKM MPOKYpOpa, sKi HaJalTbCcs Yy NUCHbMOBIA (opmi. HeBUKOHAHHS cHiiYUM 3aKOHHHX
BKa31BOK Ta JIOpy4Y€Hb MIPOKYpOpa, HalaHUuX y NOPAIKY, nepeadadyeHomy num Konekcom, Tarue 3a
coboro mepeadaueHy 3aKOHOM BIANMOBINATBHICTEY. Lli MONOXKEHHS HE 30BCIM Y3TOUKYIOTHCS 3
MIPUHIIATIOM CaMOCTIMHOCTI i HE3aJIEKHOCTI CIT1AY0TO.

Peanizamisi 3acagm mporecyanbHOi CaMOCTIMHOCTI 1 HE3aJeKHOCTI CIIIUOTO BUMArae
BHPIIIEHHS /10 KIHI[ MPOOJIeMH BIAMEXYBaHHS CHig4oi (yHKIIi BiJ agMIHICTPATUBHOI BJIAJIH,
BHUBEJICHHS CJIIYOI0 3 MiJ MOXJIMBOIO BIJIMBY BUKOHABYOI Ta 3aKOHOJABYOI BJIaJM, BU3HAHHS
GyHKIIT po3CiIiTyBaHHS CaMOCTIMHOIO (PYHKIII€I0 KPUMIHAJIBHOIO IMPOIIECY, BU3HAUEHHS MICIs
CJIITYOTO B CHCTEMI T'UJIOK BJIAAM Ta 3MITHEHHS MOTO CTaTYyCy.
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Curyalist, KO ClAiIuuil NpURMaEThCs Ha Tocany (3BUIBHSAETHCS 3 MOCAAN) Ha4YaIbHUKOM
paiiBiaIiTy MUTIIIT YM HaBITH KepiBHUKOM obOnacHoro YMBC Vkpainu, - 1ie gajneko He Kpaile, 1110
MO)Ke OyTH B CeHCl 3a0e3ledeHHs HeyNepeKEHOCT], 00’€KTUBHOCTI 1 HE3AJIEKHOCTI CIIJUOrO.
Crnin ycyHyTH T1 BakeJl BIUIUBY Ha HbOTO, SIKI I1OB’s13aH1 3 nepeOyBaHHsIM Horo B cucremi MBC
VYkpainu (BUKOHaHHS BIANOBIIHUX BIMCHKOBHUX YCTaBiB, CTaTYTIB, 0JIOKEHb, OTPUMAHHS IIpEMIii,
norad Touo). JouinbHo BuaumuTH ciaigdi nigpos3aum MBC VYkpainu B okpeMuil He3aJlexKHUN
ciiguuii oprad — Jlep»aBHe areHTCTBO PO3CIIiyBaHb.

Jist  3abe3rmedyeHHsT MPOILECYaIbHOT CaMOCTIHHOCTI  CIIITYOTO JIOIUIBHO —CKacyBaTH
nosoxxenuss uynHHOro KIIK VYkpainm 3rigHO SKHX, CIiAYOMY MarTh JaBAaTHUCh MPOKYPOPOM Ta
KEpIBHUKOM  CIIAUOTO  MiApO3/AUly OOOB’SI3KOBI /0 BHUKOHAHHS IHCbMOBI  BKa3iBKH.
AMiHICTpaTHBHA BllaJia HE TOBUHHA TIOETHYBATUCH 3 (DYHKIIIFO PO3CITIYBaHHS, TPOIECYaTLHOTO
KOHTPOJTIO UM HATJISIAY B OJHIN 0COO1.

Bucnoeku. Cnij paaiukaibHO 3MIIHUTH TapaHTii JISUIBHOCTI CHIYOT0, BCTAHOBUBIIU B
3aKOH1 Takl NpaBWia: CIAYUN OyJIb-sIKOTO BIIOMCTBA Ma€ IPHU3HAYAaTUCh HaA I[ocaay Ta
3BUIBHATUCH TUTbKH [IpesuaenTom Ykpainu 3a nmoganHsM ['eHepanbHOTro mpokypopa YKpaiHu Ta
MOTO/PKEHHSIM 3 YToBHOBakeHUM BepxoBHoi Paau 3 mpaB mroauHu; Cliquuidl HETOTOPKAHHUM,
KpUMIHAJIBbHY CHpPaBy MPOTHU CIIIYOTO MOK€ OyTH HOpPYLIEHO TUIBKM CYAOM 3a MOJaHHSIM
MpOoKypopa 00JIaCTI YK MPOKYPOPOM BIAMOBIAHOTO ab0 BHIIOTO PIBHS; CIITYUI BBAXKAETHCS
JII0OYMM B CTaHI PU3MKY 1 HE MiAIATae KpUMIHAJIBHINA, MUBUIGHIA YK IHIIINA BiIMOBITAIBHOCTI Y
3B’SI3KY 3 BU3HAHHSAM CYyJIOM HE3aKOHHHUMH HOTO pilI€Hb, SKIIO MPU LOMY 3 OOKY CIIIIYOro He
Oyny JOMYIIEH]1 3JI0BXKUBAaHHS BJIaJI010.

[lepcriekTHBY NOJNANBIIOTO AOCHIHKEHHS JaHol mnpobiiemMu BOadarOThCcsl B po3poOii
IIPOEKTY 3aKOHY PO CTaTyc CIIAYOTO Ta TEOPETHMUHUX MOJENed MNpollecyallbHUX HOPM, SIKi
BU3HAYAIOTH HIACIIIIHICTD Ta IIOBHOBAXKEHHS CIIIIYOTO.
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INDEPENDENT INVESTIGATOR: AMBUSH-DREAM AND HER MIMICRY
ABSTRACT

V. TERTISHNIK

Statement of research problem and its significance. Ensuring the independence,
objectivity and impartiality of the investigator, the creation of reliable guarantees its proper
activity is important for solving the problem of truth and protection of the rights and freedoms in
criminal proceedings, the administration of justice in General. Investigator - the person who seeks
the truth, and it often suffers. As they say in the proverb: "the torch of truth often burns the hand
of the one who carries". The creation of new more effective investigative bodies requires a
complex analysis through the prism of the concept of ensuring the independence of the
investigator.

The wurgency of the problem. Attempted separation of investigation from the
administrative authorities and strengthen the independence of the investigator observed at various
historical spaces of the development of the law, but its implementation was not easy and did not
complete solution to the end. Overcoming corruption in the country requires more investigative
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units, which need to ensure their independence from officials of both the Executive and legislative
and judicial branches of government.

Analysis of recent research on this issue shows many gaps in the legislation and "white
spots" procedural science, and existing publications do not exhaust the whole complex problem,
but rather form a fundamental basis for further research [2-19].

Scholars suggested and formulated projects for reforming investigative units, for example,
the Union of all investigative units in one office, which I propose to call or investigative
Committee, the state Agency investigations, etc. These proposals arise from real problems in the
activities of the investigative units. But the truck as they say and even still there.

The aim of this work is to define the basic algorithms for further reform of the
organization of the investigation and improvement of the status of the investigators.

The presentation of the main material and rationale of the study results.

The realization of the rule of law in the field of justice today requires a clear separation of
powers (legislative, Executive, judicial), strict observance of the principles of objectivity,
impartiality, procedural autonomy and independence of the investigator. The investigation is one
of the forms of state activity. This activity cannot be attributed to the Executive branch. It is aimed
at truth in the sphere of justice is inextricably linked to justice and the functioning of the judiciary.
On the other hand, such activity is in the nature of law enforcement activities aimed at protection
of rights and freedoms, justice and the rule of law.

Despite the attractiveness and beauty of the classical model of separation of powers into
legislative, Executive and judicial in reality now exists, and therefore should get a clear conceptual
development and legislative definition of law enforcement authorities. This power is exercised by
a number of law enforcement agencies among which the investigating authorities.

The new code of criminal procedure provides for the investigation of a number of abuses
of the new investigative body - the State Bureau of investigation (RRT) by the investigation body,
which still exists only in name in the text of the code of criminal procedure, and in fact is still not
created, not even developed the law on this investigation body, although the concept of his activity
actively discussed by scientists more than a decade [8, S. 7; 14, C. 114-117]. The functions of the
State Bureau of investigation temporarily continues to perform the Prosecutor's office, which
according to the Constitution of Ukraine today has in its asset investigation in General, and its
investigative activities based only on the transitional provisions of the Constitution and the new
Law on the Prosecutor's office. In fact, today, the investigation of crimes committed by officials,
occupying a very important position "hung" between the competence of the authority, which has
not yet been created, and the unit which is in the state "temporal existence", but rather the
elimination. Of course, what to expect effective operation of such "temporality" is difficult.

The decision on deprivation of the Prosecutor's office, investigation generally are not
constructive, because, on the one hand, according to the law, the Prosecutor may take any of the
proceedings that he will be forced to do in respect of crimes committed by law enforcement
officers, and this is again, one way or another, will lead to the revival of the investigation. On the
other hand, the Prosecutor under the new criminal procedure code of Ukraine does not simply
supervises the legality of the investigation, and implements such supervision by manual
investigation. That is currently implemented distorted concept - "the Prosecutor's office to
investigate criminal offences cannot, and lead the investigation - though not feed bread". In our
opinion, the attorney General's office of Ukraine should create a personal investigation Agency,
with safeguards such as the Institute ombdusman in Sweden.

Recently the Law of Ukraine "On the National anti-corruption Bureau of Ukraine"[1]
provides for the creation of one new investigative body - the National anti-corruption Bureau of
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Ukraine, which is responsible for the prevention, detection, suppression, investigation and
disclosure of corruption offences committed by senior officials, authorized to perform the
functions of a state or local government, and represent a threat to national security.

Providing rules of investigation, and cancelling the function of the Prosecutor's office
investigation, the law is clear and has not defined what the investigating authority shall conduct an
investigation of the crimes falling within the investigative jurisdiction of the investigators of the
National anti-corruption Bureau of Ukraine, until the investigating authority will not begin its
work. In fact, the highest state officials remained not only intact, but was "inaccessible areas" for
investigators.

Currently, the law provides for the operation of such investigators: investigators of the
internal Affairs bodies; investigators of the security services and investigators of the bodies
exercising control over the observance of tax legislation; investigators of the state Bureau of
investigation; investigators of the National anti-corruption Bureau of Ukraine.

Note that the presence of an extensive system of investigative units in different
departments, too, has its advantages, provided that there is some competition (competition is the
engine of progress), which may be supplemented vzaimookonchaniy and mutual aid. This model
can be more flexible subject to reasonable its application and may be opposed from totalitarism,
provided a clear definition of powers and guarantees of their implementation.

In our opinion, it is expedient to establish that the investigators of the National anti-
corruption Bureau of Ukraine are investigated all defined in the law of corruption crimes, and
crimes against property, especially grave crimes, and related other criminal offences committed by
senior officials of the state.

In the case of the establishment of the state Bureau of investigation, investigation should
include all the works attributed today to the investigative jurisdiction of the investigating
authorities exercising control over the observance of tax legislation, effectively combining these
two investigative bodies. It is advisable to refer to the investigative jurisdiction of this body all
crimes committed by officials, as well as economic crimes committed by organized criminal
groups and criminal offences in the field of tax compliance.

Not to mention that a certain step forward in promoting the status and guarantees of
activity of the investigation this Agency became a senior position 6 of this law that guide the
activities of the National Bureau carries out its Director, who is appointed for a period of seven
years with the consent of the Verkhovna Rada of Ukraine and dismissed from office by the
President of Ukraine, as well as the competitive procedure for the selection and appointment of the
investigative personnel, social and new, wider legal guarantees of their activity.

Meanwhile, concern the granting Parliament the right to Express no confidence in the
Director of the National Bureau, which has the consequence of his resignation from the post. This
provision has already received criticism from a significant number of deputies in the discussion of
the bill. We believe that these powers of the Verkhovna Rada pose the possibility of pressure on
the investigation, and therefore unacceptable in modern conditions selected to overcome
corruption. It is obvious that the investigators of any Department, and especially the anti-
Corruption Bureau investigators should be as independent as possible as officials from the
Executive and legislative branches.

In view of the above, it would seem appropriate to provide for the resignation of the
Director of the National anti-corruption Bureau is not in order, expressed his confidence in the
Verkhovna Rada (the Foundation of which is still not clearly spelled out), and in the procedure of
impeachment as provided in the United States in relation to General attorney. The procedure of
impeachment should be the long-awaited law On impeachment, and define it as a single procedure
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such resignation of senior officials from the President of Ukraine to the Prosecutor General of
Ukraine and Director of the National anti-corruption Bureau.

And again the question arises - and the worse the heads of other investigative units, and do
not need to strengthen their independence, similar to that provided for in respect of the Director of
the National anti-corruption Bureau.

The head of any of the investigative unit, in our opinion, should be appointed to his post by
the President of Ukraine with the consent of the Verkhovna Rada of Ukraine. Appointment and
dismissal of the investigator should be carried out by decree of the President of Ukraine upon
submission of the head of the investigative Committee, agreed with the Prosecutor General of
Ukraine and the Commissioner for human rights.

It is necessary to improve work conditions and safeguards procedural autonomy and
independence of the investigator.

Appointment and dismissal of the investigator should be carried out in a manner that would
minimize the possibility of pressure and influence, to a greater extent would ensure its
independence.

Note that according to the rules of judicial institutions on 20 November 1864 requirements
investigators were actually the same as the judges. In particular, in Art. 202 of this unique
legislative act of the times of the judicial-legal reforms of the nineteenth century it was noted that
the position of a judicial investigators could take a person who had certificates of the University or
other higher educational institutions of completion of legal Sciences or who have withstood the
exam of these Sciences, and in Art. 205 Position was determined that the candidate for the post of
investigator must have a practical experience of not less than four years of work at the Prosecutor's
office and gained knowledge and experience in the investigative part. In Art. 212, 215 Position on
the judicial institutions of November 20, 1864, stated that investigators were appointed to the
position of Supreme authority (Imperial Highness) on the recommendation of the Minister of
justice. If there are specific disadvantages of this system of appointment and dismissal of the
investigators gave them greater independence from the Executive and other branches of
government, from local police and other officials.

In previous publications we have offered to provide the investigator status immunity [14,
S. 114-117; 17, S. 38-44; 18, S. 17]. Suggestions remain even more relevant today, since the
reform of the legislation concerning the status of the investigator operates in the reverse direction.

In accordance with the applicable law (article 39 of the CPC of Ukraine) head of the body
of pre-trial investigation the right to give the investigator with written instructions that are
mandatory for execution. Meanwhile, according to H. 4 tbsp. 40 code of criminal procedure, the
investigator shall carry out the instructions of the Prosecutor, provided in writing. Failure by the
investigator lawful directions and instructions of the Prosecutor, provided in the manner
prescribed by this Code, shall entail under the law". These provisions are not entirely consistent
with the principle of self-reliance and independence of the investigator.

Implementation of the basics of procedural autonomy and independence of the investigator
requires solving the problem of separating the investigative functions from the administrative
authorities, the conclusion of the investigator from under the possible influence of Executive and
legislative power, recognition, investigation independent function of the criminal process, the role
of the investigator in the system branches of government and the strengthening of its status.

The situation, when the investigator is at the position (dismissed) by the head of the police
Department or even the head of the regional Ministry of internal Affairs of Ukraine, is not the best
that can be in the sense of ensuring impartiality, objectivity and independence of the investigator.
Should eliminate those levers of influence on him, related to his stay in the Ministry of interior of
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Ukraine (implementation of the relevant military regulations, statutes, regulations, collecting
premiums, reprimands, etc.,). It is advisable to allocate investigative division of the Ministry of
internal Affairs of Ukraine in the independent investigative authority - the State Agency
investigations.

To ensure procedural independence of the investigator, it is expedient to repeal the
provisions of the current criminal procedure code of Ukraine, according to which, the investigator
must give the Prosecutor and the head of the investigative unit binding written instructions.
Administrative authorities should not be combined with the function of investigation, procedural
control and supervision in one person.

The conclusions. Need to radically strengthen the guarantees of the activities of the
investigator, by law, such rules: the investigator what agencies should be appointed to the position
and to be released only by the President of Ukraine on the submission of the Prosecutor General of
Ukraine and consultation with the Commissioner of the Verkhovna Rada on human rights; the
investigator shall be inviolable, criminal proceedings against the investigator may be filed only by
the court upon submission of attorney or Prosecutor corresponding or a higher level; the
investigator shall be deemed to be at risk and not be subject to criminal, civil or other liability in
connection with the recognition by the court of unlawful decisions, if on the part of the
investigator were not allowed abuse of power.

Prospects for further studies of this problem are seen in the development of the draft law
on the status of the investigator and theoretical models of procedural rules that define the
jurisdiction and powers of the investigator.
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