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Streszczenie. W artykule, na podstawie wynikow przeprowadzonej analizy
literatury naukowej, zrodet normatywno-prawnych i praktyki ich stosowania,
wyznaczone zostaty trzy okresy formowania i rozwoju uwarunkowan, ktore przyczynity
si¢ do luk prawnych i konfliktow w kryminalno-wykonawczym ustawodawstwie
Ukrainy, a takze wypracowano uzasadnione naukowo sposoby ich eliminacji.

Podsumowujac wyniki danego badania dotyczacego dziatalnoSci normatywno-
prawnej i ustawodawczej w zakresie wykonywania kar Ukrainy, nalezy zauwazy¢, ze
tendencje i podejscia, zwigzane z eliminacjg luk prawnych i konfliktéw na poczatku
niepodlegtosci Ukrainy w 1991 roku, do pewnego stopnia zostaly zachowane i w
nowoczesnych warunkach dziatalnosci kryminalno-wykonawczej, co jest jednym z
wyznacznikow, ktére przyczyniaja si¢ do popelniania przestepstw i zbrodni, a takze
negatywnie wplywaja na poziom efektywnosci procesu wykonywania i odbywania kar.

Stowa Kkluczowe: luka prawna; konflikt prawny; prawo karno-wykonawcze;
determinanty; zrédta normatywno-prawne; zakres wykonywania Kkar; przedmioty
stanowienia prawa; zasady stanowienia prawa.
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Abstract. As shown by the results of this research, in the legislative and
regulatory activities in Ukraine related to the improvement of criminal law, including
through the elimination of legal conflicts and gaps, can be divided into three interrelated
and interdependent periods, namely:

a) the first of these dates from 1991-2003, when in the sphere of punishment,
criminal-legal relations were regulated by the Correctional Labor Code (VTK) of
Ukraine, which was adopted in December 1970 and which, despite the amendments
made in since 1991, changes and additions, in its essence, reflected the ideology and
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psychology of a totalitarian state - the USSR, which also included bodies and
institutions of execution of penalties (PEC);

b) the second period began with effect from January 1, 2004, adopted in July
2003 by the Criminal Enforcement Code (KVC) of Ukraine and ended in April 2014 in
connection with the adoption of the Law of Ukraine “On Amendments to the Criminal
Enforcement Code Ukraine on adapting the legal status of a convicted person to
European standards ”;

c) the third period, “starting” in April 2014, is still ongoing.

At the same time, it should be noted that the basis of this periodization is the
criterion of legislative regulation of public relations, which resulted in the amendment of
the criminal law of Ukraine, as well as eliminated the existing legal conflicts and gaps.

The aforementioned periodization made it possible to clearly identify patterns of
occurrence and development of legal conflicts and gaps that were directly related to the
regulation of public relations in the sphere of execution of penalties, as well as being
determinants in the present day, as determinants that negatively affect the status of
criminal enforcement activities and the protection of foundations rights and legitimate
interests of convicts.

Thus, there is a complex applied problem that needs to be solved at the
theoretical level, which has led to the choice of topic, purpose and objectives of this
scientific article, the main of which is the development of scientifically sound ways of
eliminating legal gaps and conflicts existing in the criminal law of Ukraine.

Key words: legal gap; legal conflict; criminal law enforcement; determinants;
regulatory legal sources; sphere of execution of punishments; subjects of rulemaking;
rulemaking principles.
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AHoTamis. B craTTi, Ha OCHOBI pe3yJlbTaTIB MPOBEJCHOTO aHaNi3y HAYKOBOI
JiTepaTypu, HOPMaTHBHO-TIPABOBHX JKEPEN Ta MPAKTHKK IX 3aCTOCYBaHHs, BU3HAYEHI
Tpu mepiogn (opMyBaHHS Ta PO3BUTKY MAETEPMiHAHT, SIKI CHPUSUIM BUHUKHEHHIO
MPaBOBHUX MPOTAIMH 1 KO3l y KpUMiHAIFHO-BUKOHABYOMY 3aKOHOJABCTBI YKpaiHu, a
TAaKOXK pO3pOOJIEHI HAYKOBO OOIPYHTOBaHI IUISIXM I1X YCYHEHHS. Y3arajbHUBIIH
pe3yiabTaTH  JaHOTO JOCHTIJDKEHHS, IO CTOCYEThCS HOPMATHBHO-TIPABOBOT  Ta
3aKOHOJABUOi AisTBHOCTI y cdepi BUKOHAHHS TMOKapaHb YKpaiHW, TO CIif
KOHCTaTyBaTH, IO Ti TEHJCHI Ta MiJXOJH, SIKi MOB’s3aHi 3 YCYHEHHSIM TPaBOBHX
MPOTaJIMH Ta KOJI3id Ha TIOYaTKy He3aJNe:KHOCTI Ykpainu y 1991 pori, y neBHiid Mipi
30eperauch # B CydyaCHHX YyMOBaX KpHMiHAJIbHO-BUKOHABYOI MiSIIBHOCTI, 1[0 BUCTYIIA€
OJIHI€IO 3 ETEPMIHAHT, SIKi CIPHUSIIOTh BUMHEHHIO 3JI0YUHIB 1 IPABONOPYILEHb, a TAKOX
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HETaTHUBHO BIUIMBAIOTh Ha PiBEHb €(EKTHUBHOCTI MpOlecy BHUKOHAHHA Ta BigOyBaHHS
MIOKapaHb.

KarouoBi cjioBa: mpaBoBa mporajdHa; IIpaBoBa KOJI3isA; KpHUMiHAILHO-
BUKOHABYE 3aKOHOJABCTBO; JETEPMiHAHTH; HOPMATHBHO-TIPABOBI Kepena; cdepa
BHKOHAHHS IMOKapaHb; Cy0’€KTH HOPMOTBOPYOCTI; MPUHIIAITA HOPMOTBOPUOCTI.

Formulation of the problem. As shown by the results of this research, in the
legislative and regulatory activities in Ukraine related to the improvement of criminal
law, including by eliminating legal conflicts and gaps, can be divided into three
interrelated and interdependent periods, namely:

a) the first of them falls on 1991-2003, when in the field of execution of
punishments criminal-executive legal relations were regulated by the Correctional Labor
Code (VTK) of Ukraine, which was adopted in December 1970 and which, despite the
Since 1991, the changes and additions, in essence, reflected the ideology and
psychology of the totalitarian state - the USSR, which included the bodies and
institutions of execution of punishment (UVP) (Kernyakevich-Tanasiychuk Yu. V., 2019,
pp. 115-118);

b) the second period began with the entry into force on January 1, 2004 of the
Criminal Enforcement Code (CEC) of Ukraine adopted in July 2003 and ended in April
2014 in connection with the adoption of the Law of Ukraine “On Amendments to the
Criminal Enforcement Code Ukraine on the adaptation of the legal status of a convict to
European standards ";

c) the third period, "starting" in April 2014, continues to this day.

At the same time, it should be noted that this periodization is based on the
criterion of legislative regulation of public relations, as a result of which the criminal-
executive legislation of Ukraine was modified, and existing legal conflicts and gaps
were eliminated (Kolb 1.0., 2019, pp. 12-46).

This periodization made it possible to clearly identify the patterns of occurrence
and development of legal conflicts and gaps that were directly related to the regulation
of public relations in the field of execution of punishments, and are decisive today as
determinants that negatively affect the state of criminal enforcement and protection of
fundamental rights and legitimate interests of convicts.

Thus, there is a complex applied problem that needs to be solved at the
theoretical level, which led to the choice of topic, purpose and objectives of this
scientific article, the main of which is the development of scientifically sound ways to
eliminate existing legal gaps and conflicts in Ukrainian criminal law.

The state of research. The study of the scientific literature has shown that the
development of this issue is mainly engaged in specialists in the field of legal theory and
only in fragments - within certain aspects of their work - scholars of criminal executive
law. In this context, a significant methodological basis was created by such scientists as:
Bigich O.L., Bilya 1.0., Gratsianov A.l., Grishchuk V.K., Zharovskaya I.M., Zadyraka
N. Yu., Kelman M S., Kolb O.G, Lilak D.D., Maistrenko O.V., Navrotsky V.O.,
Pogrebnyak S.P., Rindyuk V.I., Savchenko A.V., Stepanyuk A.H., Trostyuk Z.A., Fris
P.L., Havronyuk M.1., Khilyuk S.V., Chulinda L.I., Cis N.B., Yushchik O.I. and others.

At the same time, comprehensive scientific research on the content of legal gaps
and conflicts in the criminal executive legislation of Ukraine has not yet been conducted
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at the doctrinal level, which highlights the need to intensify scientific research on this
topic.

Presentation of the main provisions. The results of the analysis of the
scientific literature show that at the doctrinal level different types of classification of
activities related to the improvement of the norms of this branch of law, which is
somewhat different from that proposed in this work.

In particular, M.M. Yatsyshyn, using the political and legal criterion, derived the
following periodization of the development of criminal executive legislation of Ukraine:

1) the first period (1990-1993) - associated with the formation of a new strategy
of penitentiary policy by making changes and additions to the Penitentiary of Ukraine in
order to humanize the punitive mechanism of execution of punishments, the adoption of
a number of regulations reform of the penitentiary system of Ukraine, first of all the
resolution of the Cabinet of Ministers of Ukraine of July 11, 1991 Ne 88 "On the main
directions of the reform of the penitentiary system in the Ukrainian SSR";

2) the second period (1993-1996) - refers to the time of adoption of important
legislation on specific issues of criminal executive policy and Ukraine's membership in
the Council of Europe (1995), as well as related to the gradual enactment of domestic
legislation in accordance with European and world standards;

3) the third period (1996-2000) - refers to the organization of large-scale crime
prevention on the basis of the "Comprehensive Targeted Program to Combat Crime for
1996-2000", the formation of the State Penitentiary Service and its removal from the
Ministry of Internal Affairs of Ukraine;

4) the fourth period (2000-2009) - associated with the creation of the legal
framework of criminal enforcement policy. The most important event on this path was
the adoption by the Verkhovna Rada of Ukraine on April 5 of the new Criminal Code of
Ukraine, July 11, 2003 - the Criminal Procedure Code of Ukraine, June 23, 2005 - the
Law of Ukraine "On the State Penitentiary Service of Ukraine"; etc. (Yatsishin M.M.,
2010, p. 11).

In turn, Yu. V. Kernyakevych-Tanasiychuk, applying a similar criterion, derived
two periods of development of criminal executive legislation of Ukraine, namely:

a) | period - the criminal-executive policy of the independent Ukrainian state
before the adoption of the CEC of Ukraine (1991-2003);

b) 11 period - modern criminal-executive policy of Ukraine (2003 - to the present
day) (Kernyakevych-Tanasiychuk Yu. V., 2019, p. 119).

Ptashynsky O.B., taking as a basis the criterion of reforming the sphere of
execution of punishments of Ukraine, identified five periods of development of criminal
executive legislation:

1) 1991-1998, this period ended with the creation of the State Department of
Internal Affairs in the system of the Ministry of Internal Affairs of Ukraine;

2) 1999-2010, the specified period ended with the subordination of bodies and
institutions of execution of punishments to the Minister of Justice of Ukraine;

3) 2010-2012, this period ended with the recognition at the legislative level of
the Ministry of Justice of Ukraine as the central executive body that implements the
state policy in the field of execution of punishments;

4) 2012-2016 (this period lasted until the liquidation of the State Tax Service of
Ukraine and its territorial departments and the creation of interregional departments of
the Ministry of Justice of Ukraine;
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5) 2016 - to the present time (Ptashinsky O.B., 2002, pp. 10-12).

Instead, 10 Kolb, based on the historical and legal criterion, formulated three
periods relating to the modification of criminal executive legislation of Ukraine:

a) 1991-2003 (ended with the adoption of the KVN of Ukraine);

b) 2004-2013 (ended with full subordination of penitentiary bodies and
institutions to the Ministry of Justice of Ukraine);

c) 2014 - to the present time (Kolb 1.0., 2019, pp. 12-38).

Some classification groups of periods of development of criminal-executive
legislation of Ukraine, as shown by the results of this study can be found in textbooks
and manuals. Thus, the textbook "Criminal Enforcement Law of Ukraine", prepared in
2010 under the general editorship of Doctor of Law, Professor OM Dzhuzha, identifies
the following levels of formation of criminal enforcement policy of Ukraine:

1) conceptual, on which the development of theoretical foundations and research
is carried out;

2) legislative - related to the preparation of draft laws and their adoption by the
Verkhovna Rada of Ukraine;

3) normative - relate to the preparation and approval of bylaws;

4) managerial - ensures the implementation of penitentiary policy at all levels
and in the structural units of the penitentiary system;

5) law enforcement - associated with the application of criminal law in
accordance with the requirements of this policy (Dzhuzha O.M., 2010, pp. 23-24).

In turn, the textbook "Criminal Enforcement Law of Ukraine", published in
2008 under the general editorship of Doctor of Law, Professor A.H. Stepaniuk, outlines
several periods of formation of criminal executive legislation of Ukraine during 1991-
2008. years, covering reforms in the field of execution of punishments in 1991-1994,
1999-2004, 2005-2008 (Stepanyuk A..H, 2008, pp. 83-91).

Applying the historical and legal criterion, I. Boyko quite thoroughly considered
and classified the periods of development of the institution of punishment in Soviet
Ukraine (1917-1991) (Boyko I. Y., 2013, pp. 338-383), which was also used in this study
as a methodological basis for the periodization of the formation of the legal basis of
criminal enforcement in modern Ukraine.

If we consider the content of each of the periods of functioning and
development of the criminal-executive legislation of Ukraine derived in this work, we
can identify a number of features related to legal conflicts and gaps that were allowed in
individual periods.

In particular, in the first period (1991-2003) such features include the following:

1. Despite the fact that in Art. 2 of the Criminal Procedure Code of Ukraine it
was noted that the correctional labor legislation of Ukraine consists of this Code and
other laws of Ukraine, mainly due to the absence of the latter, criminal-executive legal
relations were regulated by departmental regulations of the Ministry of Internal Affairs
of Ukraine. that is, during this period, a kind of "foundation" was laid, which was
directly related to the content of legal gaps and conflicts.

2. Among the sources of correctional labor legislation, referred to in Art. 2 of
the TCC, there was no Constitution of the Ukrainian SSR of 1978 and the Basic Law of
Ukraine of 1996, which contradicted the principle of the rule of law enshrined in them,
and also created appropriate conditions that contributed to the development of "conflict"
processes in this area of public activity.
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This legal gap is, in particular, characteristic of the CEC of Ukraine, where the
Constitution of Ukraine is not among the sources of criminal executive legislation
(Article 2).

3. Organizational and structural changes in the field of execution of punishments
of Ukraine (such as: creation of the State Penitentiary Service, full removal of penitentiary
bodies and institutions under the Ministry of Internal Affairs of Ukraine and granting the
State Penitentiary Service the status of a central executive body implementing state policy
in this sphere of public relations; etc.) were carried out without legislative support of this
process in the form of laws concerning the legal status of the staff of the State Penitentiary
Service and convicts, and this, in turn, again determined and contributed to the conflict of
regulatory provisions. otsesiv in penal legislation, as in most cases, appropriate
departmental relations regulated by legal sources.

This is despite the fact that the introduction to the "Main Directions of the
Reform of the Penitentiary System in the Ukrainian SSR", which was approved by the
Cabinet of Ministers of the Ukrainian SSR in July 1991, stated that the critical state of
the system requires radical changes in legislation and organization of execution of
criminal punishments (Main directions of reform of the penitentiary system in the
Ukrainian SSR, 1991).

Moreover, in these areas, the issue of improving the legislation on the execution
of criminal penalties was allocated a whole section 11 (The main directions of the
reform of the penitentiary system in the Ukrainian SSR, 1991, pp. 16-18).

4. Notwithstanding the fact that in November 1996 a special resolution of the
Plenum of the Supreme Court of Ukraine Ne 9 "On the application of the Constitution of
Ukraine in the administration of justice” (On the application of the Constitution of
Ukraine in the administration of justice, 1996, pp. 136-141) was adopted, in criminal
enforcement activities, the principle of the rule of law enshrined in the Basic Law
(Article 8) was further ignored, according to which the Constitution of Ukraine has the
highest legal force, and its norms are the norms of direct action (On the application of
the Constitution of Ukraine osuddya, 1996, p. 136).

A clear example of such an approach in practice was the rule-making activities
of the Ministry of Internal Affairs of Ukraine (until 1999), and later - DDUPVP in this
period, information about which is reflected in special departmental publications. So, in
the information bulletin published by GUVP of the Ministry of Internal Affairs of
Ukraine on results of activity of establishments of penitentiary system for 1991, it was
specified in this occasion information on:

a) a joint instruction of the Ministry of Internal Affairs and the Prosecutor
General's Office of Ukraine dated 07.06.1990 Ne 9133, which concerned the
establishment of benefits for convicts imprisoned (permission for these persons to attend
the evening inspection in sportswear; canceled wearing badges on convicts' clothes;
wearing these people short hair, etc.), which actually abolished the relevant rules of the
VTK of Ukraine on these issues (Articles 28, 29, 32, etc.) (Some indicators of the
penitentiary system of the Ministry of Internal Affairs of Ukraine in 1991, p.23);

b) the instruction of the Ministry of Internal Affairs of Ukraine dated
01.08.1990, according to which convicts were allowed to receive parcels and transfers
up to 8 kg, TV sets in pre-trial detention centers and correctional labor colonies of
special regime, restrictions on the number of letters allowed to be sent were lifted. these
persons, which contradicted the current art. Art. 41 and 43 VTK of Ukraine;
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¢) the instruction of the Ministry of Internal Affairs of Ukraine of June 26, 1990
Ne 1/ 2-200, which weakened the regime and abolished legal restrictions for convicted
invalids of the | and Il groups serving sentences in the form of imprisonment in
specialized correctional colonies - and this is not corresponded to the requirements of
Art. 76 VTK of Ukraine (Some indicators of activity of establishments of criminal
executive system of the Ministry of Internal Affairs of Ukraine in 1991, p. 24);

d) other similar instructions and orders of the Ministry of Internal Affairs of
Ukraine concerning the sphere of execution of punishments (Some indicators of activity
of establishments of penitentiary system of the Ministry of Internal Affairs of Ukraine in
1991, pp. 25-28).

A similar "conflict" activity of management structures at the level of central
executive bodies in this area of public relations and in subsequent years of the period
studied in this work. In particular, in 1992 the resolution of the Cabinet of Ministers of
Ukraine Ne 78 "About change of the order of deductions from a salary of the special
contingent which was kept in establishments of the Ministry of Internal Affairs" which
actually canceled provisions of Art. 53 VTK of Ukraine (Operational and service
activity of establishments of criminal executive system of the Ministry of Internal Affairs
of Ukraine in 1992, p. 45).

Interesting in this regard is the fact that even after the adoption of the
Constitution of Ukraine in 1996, the Ministry of Internal Affairs of Ukraine and the
State Penitentiary Service continued to regulate criminal-executive legal relations with
their departmental regulations. Thus, in 1998, these government agencies issued 43
orders and 41 orders related to the process of execution and serving sentences
(Operational and production and economic activities of penitentiary institutions of
Ukraine in 1998, p. 3).

As established in the course of this study, certain "relapses" of departmental
regulation of criminal-executive activities took place in the second, derived in this work,
period of development of criminal-executive legislation of Ukraine (2004-2014).

We are talking, first of all, about the fact that mentioning, for example, the
Constitution of Ukraine in Part 2 of Art. 7 of the Criminal Procedure Code
"Fundamentals of the legal status of convicts", the legislator "forgot" to include it in the
list of sources related to the criminal executive legislation of Ukraine (Article 2 of the
Criminal Procedure Code).

Moreover, the number of changes and additions to the CEC of Ukraine since its
entry into force until 2014 (more than 50) indicates that complex everyday problems in
the field of execution of sentences were solved before their enshrinement in this Code at
the secondary level (prevention) crimes - ATC, transfer of convicts to other colonies -
Regulations on the Regional Commission on the distribution, referral and transfer for
serving sentences of persons sentenced to imprisonment, the organization of pastoral
care of convicts - Agreement on cooperation bitnytstvo Ukrainian Orthodox Church and
SDUEP (Agreement on cooperation Ukrainian Orthodox Church and the State
Department of Ukraine for Execution of Punishment, signed November 25, 1999; et al.).

The situation has not changed significantly in the third period of development of
criminal executive legislation of Ukraine, which dates back to April 2014 and continues
to this day.

At the same time, the peculiarity of this period was that the word "penitentiary"
was used more and more often in normative legal acts, although it has not been fixed at
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the legislative level yet. Thus, the Concept adopted in September 2017 by the Cabinet of
Ministers of Ukraine not only in the title but also in the text appealed to the phrase
"penitentiary system", although at that time and today in our country to talk about it in
advance, as any legislative source on these issues has not yet been adopted.

Other by-laws were characterized by the same substitution of concepts and,
consequently, by "conflict". In particular, in paragraph 5.11. Strategy for reforming the
judiciary, the judiciary and related legal institutions for 2015-2020, which was approved
by the Decree of the President of Ukraine of May 20, 2015 Ne 276/2015 in one sentence
used the words "penitentiary institutions" and "penitentiary institutions", which are not
identical in its content.

As G. O. Radov aptly noted in this regard, at the domestic level the concept, in
particular, "penitentiary policy" is used as a synonym for any state and legal activity in the
field of execution of criminal punishment in the form of imprisonment. But this
interpretation of this concept creates a distorted view of the essence of this phenomenon
and, as a consequence, can lead to the problem of building the penitentiary system of
Ukraine in a dead end (Strategy for reforming the judiciary, judiciary and related
institutions for 2015-2020: approved by Presidential Decree of 20 May 2015 year, p. 12).

Conclusion. Thus, if we summarize the results of this study on regulatory and
legislative activities in the field of execution of sentences in Ukraine, it should be noted
that the trends and approaches associated with the elimination of legal gaps and conflicts
at the beginning of Ukraine's independence in 1991. , to some extent preserved in the
modern conditions of criminal-executive activity, which is one of the determinants that
contribute to the commission of crimes and offenses, as well as negatively affect the
level of efficiency of the enforcement process and in serving sentences.
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PO JESIKI 3AKOHOMIPHOCTI BUHUKHEHHSI IPABOBUX ITPOT'AJIMH
I KOJII3IA B KPUMIHAJIBHO-BUKOHABYOMY 3AKOHO/IABCTBI
YKPATHU

IMoctanoBka mnpobJjemu. Sk TmoOKa3amy pe3ynbTaTH AaHOTO HAYKOBOTO
JOCTIDKEHHS, Y 3aKOHOTBOPYIA Ta HOPMAaTHBHIM IISUIBHOCTI B YKpaiHi, MMOB’s3aHiil 3
YAOCKOHAJIEHHSIM KPUMiHAIbHO-BUKOHABYOr0 3aKOHOAABCTBA, Y TOMY YHMCII K IUIIXOM
YCYHEHHSI TPaBOBHX KONi3iii Ta MporajguH, MOXHAa YMOBHO pO3IUIMTH Ha TpHU
B3a€MO3B’s13aHI Ta B3aeMOOOYMOBJICHI MEPiojIy, a came:

a) mepmuii i3 HUX mpunanae Ha 1991-2003 p. p., komu y cdepi BUKOHAHHS
MOKapaHb KPUMIHAJIbHO-BUKOHABYI IMPABOBIJHOCHHU DETyNoBajuch BumpaBHo-
TpynoBuM kojekcoM (BTK) Vkpainu, mo OyB npuitHatuit me y rpyani 1970 poky ta
SIKUH , HE TUBISYHCH HA BHECEeHI y HhOro 3 1991 poky 3MiHM i JONMOBHEHHS, IO CBOIi
CyTi BioOpakaB i[€0JIOTiI0 Ta MCHUXOJIOTiI0 ToTanitapHoi nepxasu — CPCP, y ckmani
SIKOT (DYHKIIIOHYBaJIU 1 OpraHu Ta yCTaHOBU BUKOHaHHs nokapanb (YBII) (Kepuaxesuy-
Tanaciiuuyx IO. B., 2019, c. 115-118);

0) apyruii mepion pos3modaBcs i3 BerymoMm y mito 3 01 ciuas 2004 poky
npuiinstoro y nunti 2003 poky KpuminansHo-BukonaBuoro kopekcy (KBK) Ykpainn
Ta 3aBepmBcs y KBiTHI 2014 poky y 3B’sa3Ky 3 npuiiHATTIM 3akony Ykpainu «IIpo
BHECEHHSI 3MiH a0 KpuMiHambHO-BHKOHABUOrO KOAEKCY YKpaiHM WLIOAO alamTarmii
MIPABOBOI'0 CTATYCY 3aCyPKEHOT'0 10 €BPONEHCHKUX CTAHAAPTIBY;

B) TPETIi 1epioj, «cTapTyBaBUIm» y KBiTHI 2014 poKy, TpUBAE MO TETEPIIHIi Jac.

[Ipu npomy, ciij 3BepHYTH yBary Ha Te, IIO B OCHOBY Ili€l mepiom3arii
MOKJIQJEHO KPUTEPii 3aKOHOJABUOTO PETYJIIOBAHHS CYCIINBHUX BiTHOCHH, y Pe3yJbTaTi
3aCTOCYBaHHS SIKOTO ¥ BHUJIO3MIHIOBAJIOCH KPUMIHAIBHO-BUKOHABYE 3aKOHOJ/ABCTBO
VYkpainu, a TakoK yCyBaJIUCh ICHYFOUI MPaBOBi Komi3ii Ta nporanuau (Koa6 I. O., 2019,
c. 12-46).

3a3HavyeHa mepiofu3amis Jaja MOXJIHMBICT YiTKO BHU3HAYUTU 3aKOHOMIpHOCTI
BUHUKHEHHS Ta PO3BUTKY MPABOBUX KOJII31H 1 MPOTaJVH, SIKI MaJH NpsSMe BiTHOIICHHS
JI0 PEryJIIOBaHHS CYCHUIBHMX BiJHOCHH y c(epi BUKOHAHHS NOKapaHb, a TAaKOX €
BU3HAYaJIbHUMH y CHOTO/ICHHI, SIK €TEPMIHAHTH, L0 HETaTUBHO BIUIMBAIOTH HA CTaH
KPUMIiHAIBHO-BUKOHABYOI JISTIBHOCTI Ta 3aXMCTy OCHOBOITOJIOKHHX IPaB 1 3aKOHHHX
IHTepecCiB 3aCyIKCHHX.
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TakyuM 4YWHOM, B HAsSBHOCTI CKJIaJHA MpHKIaaHa HpoOiemMa, sika MOTpedye
BHpIIIEHHS Ha TEOPETHYHOMY DpiBHI, IO i 00yMOBMIO BHOIp TeMH, METH 1 3aBIaHb
JTaHOi HAYKOBOi CTATTi, TOJIOBHUM i3 SIKUX € PO3pOOKa HayKOBO OOTPYHTOBAHHX ILIAXiB
YCYHEHHSI iCHYIOUHMX y KPHUMiHaJIbHO-BUKOHABYOMY 3aKOHOJABCTBI YKpaiHU MPaBOBHX
TIPOTaJINH 1 KOJIi3ii.

Cran JgociuigkeHb. BuBueHHS HayKoBOI JIiTepaTypH [OKa3alo, IO B
OCHOBHOMY pO3pOOKOIO JaHOi mpoOneMaTHKH 3aiiMaroTbes (axiBLi y Taimy3i Teopii
mpaBa i Jmmie ¢parMeHTaJbHO — y MeXXaX OKPEeMHUX acleKTiB CBOIX HaIlpalloBaHb —
y4eHI KpUMiHAIbHO-BUKOHABYOTO TMpaBa. Y I[bOMY KOHTEKCTI 3HaYHE METOOJIOTidHE
HiATPYHTS. CTBOPWIM Taki HaykoBwi, sik : burmu O. JI., buns 1. O., I'panianos A. L,
I'pumyk B. K., Kaposceka 1. M., 3agupaxa H. 1O., Keneman M. C., Kon6 O. I'., Jlunak
. 1., Matictpeako O. B., Haepompkuit B. O., Ilorpednsx C. II., Puamiox B. L.,
Capuenko A. B., Crenanrok A. X., Tpoctiok 3. A., ®pic II. JI., XaBporrok M. L.,
Xwunrok C. B., Uyminga JI. 1., uck H. B., FOmuk O. L. Ta in.

[Nopsia 3 MM, KOMIUICKCHUX HAYKOBUX JIOCIIKEHbB, SIKi CTOCYBaHCcsa O 3MicTy
MPABOBHUX TPOTAMH 1 KONi3id y KpUMiHAIHHO-BUKOHABUOMY 3aKOHOJIABCTBI YKpaiHH,
JI0Ci Ha JIOKTPUHAJIBLHOMY PiBHI HE IPOBEACHO, 10 aKTyalli3ye HeOOXIAHICTh aKTHUBI3aIlil
HAYKOBHX MOIIYKiB 3 03HAYEHOI TEMATHKH.

Bukian OCHOBHMX II0JI0:KeHb. Pe3ynbpTraTH aHamily HayKoOBOi JiTepaTypu
3aCBIMUYIOTH, M0 HAa JOKTPUHAILHOMY piBHI 3midCHEHI pi3HI BUAM Kiacudikamii
JiSUTBHOCTI, TIOB’5I3aHOT 3 YJJOCKOHAJICHHSM HOPM 3a3HA4€HOI raiy3i Mpaea, sKa € JeHIo
BiIMIHHOIO BiJI 3aITPOMTIOHOBAHOI y Hil POOOTI.

3okpema, M. M. SluummiH, BUKOPUCTABIIH MO TUKO-TIPABOBHIA KPUTEPiid, BUBIB
TaKy Mepion3aliio pO3BUTKY KPUMiHAJIHHO-BUKOHABYOTO 3aKOHO/IaBCTBA YKpaiHu:

1) mepmmii nepiog (1990-1993 p. p.) — nor’si3anmii 3 GopMyBaHHSM HOBOT
CTpaTerii KpUMiHAIEHO-BUKOHABYOI IMOJIITUKY IIJITXOM BHECEHHS 3MiH 1 JOMOBHEHb JI0
BTK VYxkpainu 3 MmeToro TymaHizamii KapalbHOTO MeXaHi3My BHKOHAaHHS TOKapaHb,
NPUAHATTS HU3KA HOPMATHBHO-TIPABOBHX AaKTiB, IO 3al04aTKyBall peQopMyBaHHS
KpUMIHAIbHO-BUKOHABYOI CHCTEeMH YKpaiHu, mnepenyciMm mocrtaHoBu KaOinety
MinictpiB Ykpainu Big 11 mumas 1991 poky Ne 88 «IIpo ocHoBHI Hampsimu pedopmu
KpUMiHAIBHO-BUKOHABYO1 cHUCTeMU B Y KpaiHchkilh PCPy;

2) npyruit niepiog (1993-1996 p. p.) — cTocyeTbes Yacy MPUAHATTS BaXIIMBUX
3aKOHOJABUMX AaKTiB 3 KOHKPETHHX IpPOOJeM KpHUMiHaJbHO-BUKOHABUOi HOJITUKU Ta
HaOyTTss YKpaiHoto wineHcTtBa B Pangi €pormm (1995 p.), a Takoxk MOB’s3aHUM 3
MOCTYIIOBUM TIPUBEJCHHSIM BITYM3HSHOIO 3aKOHOJABCTBA Y  BIAMOBIAHICTH 13
3arajibHOEBPONEHCHKIMH Ta CBITOBUMH CTaHAAPTAMU;

3) tpetiii mepiox (1996-2000 p. p.) — BIZHOCUTBCS [0 Opraizarii
MIMPOKOMACIITA0HOT TPOTUMIIT 37OYMHHOCTI Ha OCHOBI «KoMrulekcHOi TiTLOBOT
nporpamMu 060poTb0M 31 3nmouynHHICTIO HAa 1996-2000 p. p.», yrBopenus JAVYIIBII ta
BUBEIEHHS Horo 3 mianopsakyBanas MBC Ykpainu;

4) uerBeptuii mepiog (2000-2009 p. p.) — mNOB’A3aHUI i3 CTBOPEHHIM
3aKOHO/aBUYOl 0a3u KpHUMiHAJIBHO-BMKOHABYOI MOJITHKK. HalBaXIMBILIOW MOIIEI0 HA
IBOMY LUIAXY cTano npuiHATTS BepxoBnoro Pagoro Ykpainu 05 kBitHs HOBoro KK
VYkpainn, 11 mumas 2003 poky — KBK VYkpainu, 23 gepBus 2005 poky — 3akoHy
VYxpainu «IIpo [lepkaBHy KpUMIHAITBHO-BUKOHABYY CITY:KOY YKpainwy»; iH. (Ayuwun M.
M., 2010, c. 11).
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VY cBoro uepry, 0. B. Kepnsikesuu-TaHaciiuyk, 3aCTOCYBaBIIM aHAJIOTiYHHUN
KpUTepild, BUBENA [[Ba TEPIOIM PO3BUTKY KPUMiIHAIHFHO-BUKOHABYOTO 3aKOHOIABCTBA
VYkpainu, a came:

a) | mepion — KpuUMiHAJILHO-BUKOHABYA IIOJIITUKA HE3AJICKHOI YKpaiHCHKOI
nepkasu 1o npuiHATTI KBK Ykpaiau (1991-2003 p. p.);

0) II mepiox — cy4acHa KpuMiHaJIHLHO-BUKOHAaBYA ToJiTHKa YKpainu (2003 p. —
1o Hammx nHiB) (Keprnaxesuu-Tanacitiuyx FO. B., 2019, ¢. 119).

[ramwmucekui O. B., B3sBIIM 3a OCHOBY KpuTepili pedopmyBaHHS cdepu
BUKOHAHHS TOKapaHb YKpaiHW, BHU3HAYHWB IT SITh TEPIOJiB PO3BUTKY KPHUMIHAIBHO-
BHUKOHABYOI'O 3aKOHO/IABCTBA:

1) 1991-1998 p. p. (ueit mepion 3aBepIiMBCs CTBOpeHHsM y cuctemi MBC
Vxpainu JAVIIBII;

2) 1999-2010 p. p. (3a3Ha4yeHHWid TMepioa 3aBEPUIMBCS MMAMOPSIKYBAHHAM
OpTaHiB Ta YCTaHOB BUKOHAHHS MOKapaHb MiHICTpy ocTullii YKkpainu;

3) 2010-2012 p. p. (mauuii mepio 1 3aBEPIIMBCSA BU3HAHHAM Ha 3aKOHOJaBUOMY
piBHI MiHicTepcTBa focTHII YKpaiHH SK IEHTPAILHOTO OPraHy BUKOHABYOI BIIAJIH, IIIO
pealtizye nep:kaBHY MOJIITHKY Y cepi BAKOHAHHS TIOKAPaHb;

4) 2012-2016 p. p. (mauwmii mepiox tpuBas ao jikBigamii JIITC Ykpainu Ta ii
TEPUTOPIaIbHUX YIIPABIiHb Ta CTBOPEHHS MDKpEriOHAIBHUX yIpaBiiHb MiHicTepcTBa
IOCTHUIlT YKpaiHm;

5) 2016 p. — no tenepituniii yac (IImawuncoxuii O. b. 2002, c. 10-12).

Haromicte, I. O. Konb, B3sBOIM 32 OCHOBY iCTOPHKO-TIPAaBOBHH KpPHUTEPii,
c(hopMyITIOBaB TPU TEPIONH, IO CTOCYBAIUCH BUAO3MIHH KPHUMiHAIbHO-BHKOHABYOTO
3aKOHOJIaBCTBA Y KpaiHH:

a) 1991-2003 p. p. (3aBepumBcs npuitaarTam KBK Ykpainn );

0) 2004-2013 p. p. (3aBepmmBCS TOBHHUM IANOPSAKYBaHHSM OpraHiB Ta
yCTaHOB BUKOHAHHS MOKapaHb MiHICTEpCTBY FOCTUIIT YKpaiHn);

B) 2014 p. — o Tenepitniit wac (Kox6 1. O., 2019, c. 12-38).

Jesxi xinacudikamiiiHi rpymnu TepiofiiB PO3BUTKY KpPUMiHAJIHHO-BHKOHABUOTO
3aKOHOJIaBCTBA YKpaiHH, AK MMOKa3aId Pe3yJbTaTH JAHOTO JOCIHIIKEHHS MOXKHA 3YCTPITH
y MiApy4YHUKax Ta HaBYaJbHUX MociOHWKax. Tak, y miapy4Huky «KpumiHambHO-
BUKOHaBYE IpaBO YKpaiHmy», mimrorosieHoro B 2010 pori 3a 3aranbHOIO PENAKIIErO
JOKTOpa IOpUINYHMX Hayk, npodecopa O. M. JLKykH, BHOKpeMJIEHI HACTYNHI pPiBHI
(hopMyBaHHSI KPUMiHAIBHO-BUKOHABYOT TOJIITUKU Y KpaTHU:

1) KOHIENTYaILHUIA, HA SKOMY 3iHCHIOEThCS PO3POOKa TEOPETUYHUX OCHOB i
HAYKOBHX JIOCIIiIKEHbD;

2) 3aKOHOJABYUl — TMOB’S3aHMH 3 IMIArOTOBKOIO 3aKOHOMPOEKTIB Ta iX
npuiiHATT BepxoBHoro Panoro Ykpainu;

3) HOpPMAaTHBHI — CTOCYIOTHCSl MiJTOTOBKM Ta 3aTBEPIKCHHS MiI3aKOHHHUX
MIPaBOBHX aKTiB;

4) ynpaBmiHCBKMET — 3a0e3meuye peanizaiilo KpUMiHAJIbHO-BUKOHABYOI
MOJIITHKH HA BCIX PIBHSX T4 B CTPYKTYPHUX MIIPO3/IiIaX CUCTEMH BUKOHAHHS ITOKapaHb;

5) npaB03acTOCYBAJILHUI — MOB’sI3aHUM i3 3aCTOCYBAaHHSIM HOPM KPHMiHAJIBHO-
BUKOHABYOI'0 3aKOHOAABCTBA BIAMOBIAHO 0 BUMOT JaHOI NOMTHKU (orcyoca O. M.,
2010, c. 23-24).

VY cBOIO 4epry, B HaBYaJbHOMY NOCIOHHMKY «KpHMiHanbHO-BUKOHABYE IMPAaBO
VYkpainn», omybOnikoBanomy B 2008 pomi 3a 3araJbHOI0 PpEAaKLi€ld TOKTOpa
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IOPUIMYHUX Hayk, mpodecopa A. X. CTemaHroka, BHOKPEMIJICHO Y 3arajbHHX pucax
JIeKiJTbKa TIepioiB CTAHOBIICHHS KPUMiHATEHO-BUKOHABYOTO 3aKOHOAABCTBA Y KpaiHU Ha
mpotszi 1991-2008 p. p., Axi oxommorTh pedopmu chepr BUKOHAHHA TOKAPAHb y
1991-1994 p. p., 1999-2004 p. p., 2005-2008 p. p. (Cmenanwox A. X, 2008, c. §3-91).

3acTOCYBABIIN iCTOPHKO-TIPaBOBHil Kputepiit, I. M. Boifko I0CHTH IPYHTOBHO
PO3TISHYB Ta 3MIMCHHUB KiIAacH(IKAIi0 TEpiONiB PO3BUTKY IHCTHTYTY MOKapaHHS y
Pansncekiit Yipaini (1917-1991 p.p.) (Boiiko 1. H., 2013, c. 338-383), mo Takox Gyio
BUKOPUCTAHO Y JaHOMY JOCII/KCHHI B SKOCTI METOJOJOTIYHHMX 3acaj] MpOBEICHOT
nepiogu3arii (GopMyBaHHS MPaBOBHX 3acajl KPUMIHATHHO-BUKOHABUOI IiSUTBHOCTI Yy
cyvacHil YkpaiHi.

SKIIo XK TpeAMETHO PO3IIISIHYTH 3MICT KOXKHOTO 13 BHUBEIEHHX Y I poOoTi
nepiofiB (pyHKIIOHYBaHHS 1 PO3BUTKY KPHUMIHAIFHO-BHKOHABYOTO 3aKOHOIABCTBA
Ykpainu, To MOYKHA BU3HAYHUTH PSIJI OCOOIHMBOCTEH, IO CTOCYIOTHCS TTPABOBUX KOMI3iH i
MPOTAJIHH, SKi JOMYCKaIUCh Y OKPEMO B3STHX IEpiofax.

3okpema, y niepriomy nepioi (1991-2003 p. p.) 10 TakuX 0COOIMBOCTEH MOXKHA
BiJTHECTH HACTYITHI:

1. He nmuBnsumce Ha Te, mo B cT. 2 BTK VYkpainu Oymno 3a3HaueHo, o
BUIPABHO-TPY/JIOBE 3aKOHOJABCTBO YKpaiHM CKIIaAaeThes 3 mporo Konekcy Ta iHIIMX
3aKOHIB YKpaiHHW, B OCHOBHOMY, Y€pe3 BiJICYTHICTh OCTaHHIX, KpUMiHAIEHO-BUKOHABY1
MIPAaBOBIAHOCHHHU DETYNIOBAJINCh BiIOMYMMHM HOPMaTHBHO-TIpaBoBMMHU akramu MBC
VYxpainu, y ckiani sikux QyHkmionyBanu i opranu ta YBII, To0TO y 1eit nepiox Oymu
3aKJIaJieHi CBOEPIHI «ITiIBaIMHI», 1[0 Malld MpsIME BiHOMIICHHS JI0 3MICTy HPaBOBUX
MIPOTAIIH 1 KOJI3iH.

2. Cepen mxepell BUIIPaBHO-TPYIOBOTO 3aKOHOJABCTBA, MOBA PO SIKi BeJach y
cr. 2 BTK, Oyna BimcytHs sk Koncrurymis Ykpaincekoi PCP 1978 poky, Tak i
OcHoBHHI 3akOH YKpaiHu 3pa3ka 1996 poky, 10 cynepedwsio 3aKpilUIEeHOMY B HHUX
MPUHIMITY BEPXOBEHCTBA MPaBa, a TAKOXK CTBOPIOBAJIO BiJIMOBITHI YMOBH, SIKi CIIPHSIIH
PO3BHTKY «KOJI3iHHUX» MPOLIECIB Y JIaHIH raimy3i CyCHiIbHOI AISUTBHOCTI.

I mpaBoBa mporanmHa €, 30kpema, xapaxkrepHoro i1 a1 KBK Vkpainu, ne cepen
JpKepesl KpUMiHaIbHO-BUKOHABYOTO 3aKOHOAABCTBA BicyTHs KoHctutyist Ykpainu (ct. 2).

3. OpranizaiiiiHo-CTpyKTypHi 3MiHH y cdepi BUKOHAHHS TOKapaHb YKpaiHu (SK
ot: ctBopenHs [JIVIIBII, noBHe BUBeAEHHS OpraHiB Ta yCTAHOB BUKOHAHHS ITOKapaHb 3
nianopsakyBanas MBC Vkpainu Ta Haganss JJYIIBII crarycy neHTpaJsHOTO OpraHy
BHUKOHABUOI BJIaJHM, IO pealli3ye JepKaBHY MONITHUKY Yy 3a3HauyeHill cdepi CycmiabHUX
BITHOCHH; T. 1H.) 3/IHCHIOBAJIUCH 0€3 3aKOHO/ABYOI0 CYIPOBOAY IBOTO MPOILECY Y BUI
3aKOHIB, LII0 CTOCYBAJIMCH IpaBoBoro crarycy nepconaiy JAJIVIIBII ta 3acymkenux, a ue,
y CBOIO 4Yepry, 3HOBY X Takd JETEPMIHYBaJO Ta CIPHUSUIO KOJI3IHHOCTI PeryisiTHBHUX
MIPOIIECIB Y KPHMIHAIbLHO-BUKOHABYOMY 3aKOHOJABCTBI, M03asK Yy OUIBIIOCTI BHIIAJIKIB
BiZINOBIIHI BIIHOCHHHU PETYIIIOBAINCH BiIOMYMMH [IPABOBUMH JKEpeaMu.

I ue npu Tomy, mo y Berymi 10 «OCHOBHHX HampsiMiB pedopMH KpUMiHaJIbHO-
BHUKOHABUOi cucTeMH B YkpaiHcekiii PCPy, sika Oyna 3arBepkena Kabinerom MiHicTpiB
VYxpaiucekoi PCP y nunai 1991 poky, Oyjo 3a3HayeHO, 110 KPUTUYHUN CTaH CHUCTEMH
BUMarae HeOOXiJHICTb MPOBEACHHS paJUKAIBHUX MEPETBOPEHb Y Taly3i 3aKOHOAABCTBA
Ta opraisailii BAKOHAHHS KPUMIHAIBHUX MOKapaHb (OcHosHble Hanpasienust pehopmol
Y20108HO-UCNOIHUMENbHOU cucmembl 8 Yipaunckou CCP, 1991).

Binpmr Toro, y uux Hanpsmax nUTaHHIO YIOCKOHAJICHHS 3aKOHOAABCTBA PO
BUKOHAHHS KpUMIHAJIBHUX TOKapaHb OyJ0 BuIUIEHO winuit po3ain 11 (Ocrogubie
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Hanpaesnenus pegopmuvl y20108HO-uchorHUmMeNbHoU cucmemsvl 6 Yxpaunckou CCP,
1991, c. 16-18).

4. He 3Bepraroun yBary Ha Te, mo y jucronaai 1996 poxy Oyma mpwifHATa
crneuianbHa nmocranosa [lnenymy BepxoBHoro Cyny Ykpainu Ne 9 «Ilpo 3acTocyBanns
Koncrurymii Ykpainu npu 3nidicHeHHi paBocynas» (Ilpo zacmocysanna Koncmumyyii
Vkpainu npu 30iicnenni npasocyoos, 1996, c. 136-141), y xpuMiHAIbHO-BUKOHABYIM
JisUTBHOCTI ¥ Hazami irHOpyBaBCsl 3aKpiIJICHWH B OCHOBHOMY 3aKoOHi (CT. 8) MpHUHLIWI
BEpPXOBEHCTBA TMpaBa, BiAMOBiIHO 10 skoro KoHcrutyuiss YkpaiHu Mae HalBUILY
IOpUANYHY CHITY, a 1l HOpMHU € HopMamu nipsimoi il (Ilpo sacmocysanus Koncmumyyii
Yxpainu npu 30iticnenni npagocyoos, 1996, c. 136).

HaounuM mnpuknamoM Takoro MiAXOAy Ha TPaKTHII CcTaja HOPMOTBOpYA
nisueHicTh MBC Vipaian (o 1999 p.), a B momansmomy — JJIVIIBII y meit mepion,
iH(dopMaris Tpo SAKy BimoOpakeHa y CIEIialbHUX BIIOMYHX JPYKOBAaHWUX BHIIAHHSIX.
Tak, B iHpopmauiiiHomy Oronereni, omyomikoanomy ['YBII MBC Vkpainu mo
pe3yibTaTax JisuIbHOCTI YCTaHOB KpUMiHAJIBHO-BUKOHaBUOI cuctemu 3a 1991 pik, Oyno
3a3Hau€HO 3 HOTO MPUBOY iH(OPMAITiFO TIPO:

a) crninpHy BkaziBky MBC ta I'enepanbHOi mpokyparypu YKpaiHu Bif
07.06.1990 p. Ne 9133, ska crocyBajach BCTaHOBJCHHS IIUIBI IS 3aCYKECHUX,
mo30aBIIeHUX BOJI (MO3BLT UM 0co0aM HA TMPUCYTHICTH HAa BEYipHIN TepeBipmi y
CIIOPTHBHOMY O[I513i; BIIMIHEHO HOCIHHS HAarpyJHHX 3HAKiB Ha O3l 3aCyIKEHUX;
JI03BUT HA HOCIHHS 3a3HaUY€HHMMH OCOO0aMH KOPOTKOI 3a4iCKH; T. iH.), MO (aKTUIHO
BimMiHsDIO Airo BiamoBiganx HopM BTK Ykpainu 3 mux nurans (ct. cT. 28, 29, 32, 1. iH.)
(Hexomopwie nokazamenu O0esimenbHOCMU YUPestCOeHUll  Y20108HO-UCHOIHUMENbHO
cucmemol MB/] Vxpaunwt 6 1991, ¢.23);

0) Bxaszieky MBC VYkpainu Big 01.08.1990 p., BIANOBIHO 10 SKOI 3aCyPKEHUM
70 1030aBJIEHHS BOJI JIO3BOJISJIOCH OTPUMYBAaTH IOCHJIKM Ta Iepenadi A0 8 K,
teneBizopu B CI30 Ta BUNpaBHO-TPYJOBUX KOJOHISIX OCOOIMBOTO PEKUMY, TAKOXK Oyin
3HATI OOMEXEHHSI 110/10 KIIBKOCTI JIUCTIB, SIKi BITPaBl BIANPaBIIATH 3a3HaueHi 0cO0H, 1110
CyIepedmiIo Iif04uM Ha ToH yac cT. cT. 41 ta 43 BTK Ykpainu;

B) BkaziBky MBC VYkpainu Bix 26.06.1990 p. Ne 1/2-200, sxa nociabmatoBaia
PEeXUM Ta BiJMiHsIa MPaBOOOMEXKEHHs s 3acymxkeHux iHBamigiB I ta Il rpyn, mo
BiOyBadM TIOKapaHHS Yy BHJI I030aBIICHHS BOJII B CIIEiali30BaHUX BHUIIPABHO-
TPYZIOBHX KOJIOHISIX, — a 116 HEe KOpeclnoHayBajlochk 3 Bumoramu cr. 76 BTK VYkpainu
(Hexomopbvie nokaszamenu 0esamenbHOCMU YUPeHcOeHUll Y20a08HO-UCHOIHUMENbHOU
cucmemol MB/] Vxpaunet 6 1991, c. 24);

r) iHmi ToMy mOXiOHI BKa3iBKM Ta po3nopsupkeHHss MBC VYkpainm, mo
cTocyBaNnCch chepyd BHKOHAHHS IOKapaHb (Hexomopwie noxazamenu OesimenbHOCHU
yupesicoeHutl y20n06Ho-ucnoaHumenviol cucmemot MBI Yrpaunwt 6 1991, c. 25-28).

AHaNoriyHa «KOMi3iiiHa» MisIbHICTH YNPaBIIHCBKUX CTPYKTYp Ha PiBHI
LEHTpaJbHUX OpPraHiB BUKOHABYOI BJIaaH Y 3a3Ha4eHid cdepi CycHiIbHUX BITHOCHH H B
MOJAJIbINI POKU JOCHIHKYBAHOTO y Iid po0OoTi mepiogy. 3okpema, y 1992 pomi Oyia
npuiiHsaTa nocraHoBa Kabinery MinictpiB Ykpainm Ne 78 «[Ipo 3MmiHy mopsaky
BipaxyBaHHs i3 3apoOiTHOI IJIaTH CIEUKOHTWHIEHTa, SIKMH TpUMaBci B YCTaHOBAax
MBC», sika ¢axtuyno Biamiasuia nojoxenHs cr. 53 BTK VYkpainu (Onepamusho-
CAYIHCEOHAsT OesIMENbHOCHb YUPeNCOeHUll Y20JI08HO-UCHOTHUMEeNbHOU cucmembl MBJ]
Yxpaunwvr 6 1992, c. 45).
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LikaBuM y 3B’SI3KY 3 UM € ¥ TOH (pakT, 1110 HaBiTh micus npuiHATTA KoHcTuTymii
VYxpaian y 1996 pomi, MBC Yxpainu ta JJIYIIBII # Hagani mpoaoBKyBaio peryioBaTi
KpYUMIHAIBHO-BUKOHABY1 IMPABOBIMHOCHHNA CBOIMH BIIOMYHMH HOPMATHBHO-TIPAaBOBHMH
akTamu. Tak, y 1998 poui 3a3HaueHMMH Jep)KaBHHUMH BiioMcTBaMHu Oyno BuaaHo 43
Hakazn Ta 41 pO3NOPSDKEHHS, MO0 Mald BIAHOIIEHHS 10 MpPOIECY BHKOHAHHSA Ta
BinOyBaHHS TOKapaHb (Onepamusro-ciyxcho8a i 8UPOOHUL0-20CNO0APCHKA OifIbHICHb
Opeamis i ycmano8 BUKOHAHHS NOKapaus Yipainu y 1998, c. 3).

SIK BCTaHOBJICHO B XOAi AAHOTO AOCIHiIKCHHS, MEBHI «PEUUIUBUY» BiIOMYOrO
PETyNIOBaHHS MHUTaHb KPUMIHAIBFHO-BUKOHABYOI JISUTBHOCTI Mallkl MicIle # y Apyromy,
BUBEJACHOMY Yy 1 poOOTi, TmepioAi PO3BUTKY KPHUMiHAJIbHO-BHUKOHABUOTO
3aKoHOMaBcTBa Ykpainu (2004-2014 p. p.).

Mosa, y mepmry uepry, BEAETbCS PO Te, II0 3ragylodd, HANpUKiIal, Ipo
Koncturynito Ykpaiau y 4. 2 c1. 7 KBK «OcHOBH TIpaBOBOTO CTaTyCy 3aCyIKEHHX),
3aKOHO/ABelb «3a0yB» 11 BKIIOYUTH Y TEPEIiK JDKEpeN, IO BiIHOCATHCS [0
KpUMiHAJIBHO-BUKOHABYOI0 3aKoHOAaBcTBa YKpainu (cT. 2 KBK).

binem Toro, KidpKicTh BHeceHHX 3MiH i qomoBHeHb Yy KBK VYkpainu 3 gacy
BeTymy #oro B cuiny jgo 2014 poky (6utbmie 50-TH) CBIAYMTH MPO Te, IO CKIIAJHI
MOBCSKIIEHHI MPo0sieMu cpepr BUKOHAHHS MOKapaHb BUPIIIYBAIUCH 0 iX 3aKPilICHHS
y manomy Konekci Ha mig3akoHHOMY piBHI (muTaHHS 3amoOiranHs 3ino4unHam — [IBP
VBII; mepeBomy 3acypkeHuX B iHIII KoJoHii — [lomoxkeHHsM nipo PerioHanbHy KOMiCifO
3 MHUTaHb PO3MOALTY, HApaBJICHHS Ta MEPeBEICHHS sl BiqOyBaHHS MOKapaHHs 0ciO,
3acy/KEHUX 10 M030aBIeHHS BOJIi; OPTaHi3alliio0 AYIITaCTUPCHKOI OMIKA 3aCYKEHUX —
Yrogoro mpo cmiBpoOITHUITBO YKpaiHChkoi mpaBociaBHoi 1mepkBu Ta JIJAYIIBII
(Yeo0a npo cnispobimnuymeo Yxpaincekoi npasociaenoi yepxeu ma Jepoicagnoco
Ooenapmamenmy YKpainu 3 numanb 6UKOHAHHA NOKApaHb : YKiadena 25 nucmonaoa
1999 poky;, in.).

CyTTEeBO HE 3MIHWIIACH CUTYAIlis i Y TPETbOMY TEePioJli PO3BUTKY KPHUMiHAIBHO-
BHKOHABYOI'O 3aKOHOAABCTBA YKpaiHu, sike Oepe cBiif mouaTok 3 kBiTHs 2014 poky Ta
TPHBAE IO TEMEPIlTHiH yac.

ITpu oMy, 0cOONIMBICTIO 3a3HAYEHOTO NEPIOAY CTajo Te, L0 Y HOPMATUBHO-
MPaBOBMX aKTaX BCE YacTillleé BXHBAJIOCh CIIOBO «IEHITEHI[iapHe», Xoda Ha
3aKOHO/IaBUOMY PiBHI BOHO He 3akpiruieHo aoci. Tak, mpuitHsra y BepecHi 2017 poxy
Kab6inerom MinicTpiB Ykpainn KoHuemnuis He TinbKM y Ha3Bi, aje i TEKCTi amenroBaja
JI0 CJIOBOCIIOJIYYCHHS «IICHITCHIlIapHa CHUCTeMay», XO04a 1 Ha TOW yac, i Ha ChOTOJHI B
HaIlid JiepKaBi TOBOPUTH MPO 1€ 3aBYACHO, MMO03asK OYIb-IKOTO 3aKOHOJaBUOTO
JpKepesa 3 03HaYeHUX MUTaHb J0Ci He MPUHHSATO.

Taxoro X MiJIMIHOO MTOHSATH, & 0TXKE «KOJII31HHICTIO» XapaKTepU3yBAIUCh 1 1HIII
MiJ3aKOHHI HOPMATUBHO-TIPaBOBi akTh. 30kpeMa, y 1. 5.11. Crparerii pedopmyBaHHs
CYAOYCTpPOIO, CYZIOUMHCTBA Ta CYMDKHUX NMPaBOBUX iHCTUTYTIB Ha 2015-2020 poku, sika
Oyna cxBasieHa Yka3oM lIpesunenra Ykpainu Big 20 tpaBHs 2015 poky Ne 276/2015 B
OJTHOMY PEUCHHI BXKHUTO CIOBOCIIONYYCHHSI «IIEHITEHI[iapHI YCTaHOBH» Ta «YCTaHOBH
BUKOHAHHS IOKapaHby, K1 HE € TOTOXXHUMH 110 CBOEMY 3MICTY.

Sk 3 mporo mpuBony BiyyHo 3ayBakuB [. O. Pamos, Ha moOyroBomy piBHI
MOHATTS, 30KpEeMa, «ICHITCHI[lapHa IMONITHKAa» BXXUBAETHCS SK CHHOHIM, SIKUM
BU3HAYAEThCs Oy/Ib-sIKa JIepKaBHO-TIPABOBA JIISUTHHICTD Y chepl BUKOHAHHS KPUMIHAILHOTO
MOKapaHHs y BUIVISI 1030aBiIeHHS BOJI. AJie Taka TPAKTOBKA JTAHOTO IOHSATTSI CTBOPIOE
MEepPEKPyUYCHE YSBICHHS LIOA0 CYTHOCTI LIBOTO SIBUILA 1, SIK HACHIIOK, MOXE 3aBECTH
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npobieMy po30yIOBH TEHITCHIIAPHOT CHUCTEMH YKpaiHu y rhnyxuil Kyt (Cmpameeis
pehopmysarHsL cyo0oycmporo, cyOOUUHCmMea ma cymiocHux incmumymie na 2015-2020 poxu
: cxsanena Yxasom Ipezuoenma Yrpainu 6io 20 mpasus 2015 poky, c. 12).

BucnoBok. TakuM 4YMHOM, SKIIO y3araJlbHUTH peE3yJdbTaTH  JaHOTO
JOCTIDKEHHS, M0 CTOCYEThCS HOPMATHBHO-TIPABOBOI Ta 3aKOHONABYOI AISUTBHOCTI y
chepi BUKOHAHHA TMOKapaHb YKpaiHW, TO CIiJ KOHCTAaTyBaTH, MIO Ti TEHACHIi Ta
MiAXOOH, AKi MOB’s3aHi 3 YCYHEHHSM MpPAaBOBHX NPOTAIMH Ta KOMi3iid Ha MOYaTKy
He3anexxHocTi Ykpainu y 1991 poui, y neBHiil Mipi 30eperiuch i B Cy4acHUX YMOBax
KPUMiHAIBHO-BUKOHABYOI MisTBHOCTI, [IO0 BHUCTYNAa€ OJHIEI0 3 AETePMiHAHT, SKi
CTPUSIOTh BUMHEHHIO 3JI0YMHIB 1 IPaBOMOPYLICHb, & TAKOK HETaTHBHO BILIMBAIOTH HA
piBeHb e(EKTUBHOCTI NPOLIECY BUKOHAHHS Ta BiIOYBaHHS MOKaPaHb.
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